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I.  WTO VALUATION IMPLEMENTATION ISSUES


Since the Philippines through the Bureau of Customs implemented the Agreement on Customs Valuation, the problems/challenges encountered by the Bureau in the implementation of the WTO Customs Valuation Agreement may be categorized into (a) transitioning and (b) post implementation issues.

A.  
Transitioning Period


In preparing for the implementation of the Agreement on Customs Valuation since 1995, the Bureau faced the issues concerning the establishment of the legal, administrative, and organizational infrastructures necessary to implement the Agreement on Customs Valuation. It also tried to address the question of capacity building in terms of knowing where and how to start the transitioning process, by whom, and with what resources. There was the concern about building a solid WTO valuation knowledge base, which is essential in the formulation of the transitioning strategy itself and the development of new policies relating to the customs valuation process. That knowledge base was important not only for the transitioning team, but also for the stakeholders of customs, and even for government policy makers (the Executive as well as Congress) whose support, in terms of legislation and the issuance of administrative regulations, was just as critical. Also, there was the need for some guidance in mapping out a smooth transitioning plan. This is where technical assistance played a key role in the Bureau’s relatively successful efforts at implementing the Agreement as required.

B.  
Post Implementation Issues

Post implementation issues may be grouped into the following interrelated areas of concern:

1. Technical competence in the application of the new valuation rules, both on the side of customs and importers and customs brokers alike.

2. Institution building for the changes introduced in the entire import clearance process to reflect the text and spirit of the  Agreement, while at the same maintaining a certain level of valuation control at the border and on a post entry basis.

3. Development of a viable risk management program to address the issue on the allocation of the meager resources of the customs administration; to be able to establish an intelligent border control consistent with trade facilitation objectives; and to install a post entry review of suspect transactions or accounts utilizing efficient risk-based selection criteria.

Allow me to elaborate on the specifics of the above concerns.

1.
TECHNICAL COMPETENCE BUILT ON CONTINUING EDUCATION

Prior to the implementation of the Agreement on January 1, 2000, Philippine customs already embarked on an elaborate orientation and technical training program for customs officers, importers and customs brokers and other select stakeholders of customs. This included a number of presentations to members of Philippine Legislature for the needed legislation The program covered basic as well as advance courses on the Transaction Value Method and the covering national law and regulations issued to implement the same.

Nonetheless, our experience shows that there is still much to study about and learn from this valuation system. Technical valuation issues such as the proper application of freight and insurance (our economy opted to use the c.i.f. valuation system allowed under the Agreement), the treatment of royalty payments, proceeds from subsequent resale, management or distribution rights fees, determination of related-party transactions and level of the influence of such relationship to the price paid or payable, and the like, call for appropriate policy rulings. Strong and well-studied precedents for valuation dispute resolutions are long in coming. We also observed that we couldn’t possibly imbibe the principles of the WTO valuation method overnight. It would take some time to develop expertise on the system and for such expertise to trickle down the frontline service where it matters most.

2.
INSTITUTION BUILDING AND VALUATION CONTROL

Our national law and the implementing regulations introduced significant changes in the import clearance process, starting with import entry lodgment, to valuation control, to valuation dispute settlement, all the way down to entry liquidation. While these changes aimed at complying with the Valuation Agreement, the Bureau also made sure that there would be sufficient control mechanisms in place to check abuses. 

a.  Supplementary Declaration of Value (SDV)

In view of the self-assessment character of the new valuation system, the Bureau amended its entry form by appending a rider known as the supplementary declaration of value or SDV. The SDV, accomplished under oath, contains questions pertaining to the circumstances surrounding the import transaction to bind the importer in his declaration under pain of criminal sanction when the information disclosed, such as on the existence or non-existence of relationship between the buyer and the seller, turns out to be false. It is seen to deter against erroneous or fraudulent value declaration under a self-assessment regime.

b. 
Use of Valuation Screen

Aside from the SDV, the Bureau exercises valuation control through a valuation screen developed as part of the selectivity module of the automated customs operation system or ACOS using the ASYCUDA ++ as the main program.  The ASYCUDA ++ was an important part of our tax computerization programme which was funded by the World Bank and developed and administered by the United Nations Conference on Trade and Development (UNCTAD).  It served as the backbone of the ACOS, a selectivity system that determines which cargoes shall be examined (Red) or not examined (Green) or is subject to documentary check only (Yellow). The ACOS is the automated import entry lodgment process of Philippine customs. The valuation criterion consists of a statistical range of values for identical or similar goods (using the tariff heading as the principal determinant of comparability) such that those entries with declared values falling outside of the range on the low or high side would be subject to valuation query. This is one way of establishing “doubt” against a given value declaration conformably with Article 17 of the Valuation Agreement. 

The Bureau also uses a Valuation Reference Information System or VRIS in challenging a given value declaration not hit by the valuation screen. The VRIS contains information on prices secured from ACOS and other viable sources—intelligence, industry, enforcement, risk profiles and the like. The VRIS is updated regularly.

c.  
The Valuation and Classification Review Committee (VCRC)

When an entry is hit by the valuation screen or is questioned by the customs appraiser through the VRIS, the matter is referred to the VCRC, a collegial body in every port of entry that resolves valuation and classification disputes. In either case, the importer is entitled to the tentative release of his goods upon posting of sufficient guaranty as required in certain instances pending determination of the issues raised at the border.

The VCRC essentially deliberates on whether there is basis to reject the declared value under Method 1, i.e. whether the conditions of such Method are complied with. If in the affirmative, it determines which alternate method to apply. The process can be concluded in a day or could last longer depending on the number or complexity of the issues involved or the availability of evidence as needed or as required.

About 25% of our national income depends on customs revenue. Developing and customs revenue-oriented economies like ours suffer a lot from technical smuggling through under-invoicing. When the new valuation was implemented, no post entry audit system has been legislated yet. For these reasons, the Bureau, despite the realization that attempting to manage valuation issues at the time of entry lodgment presents operational difficulties, was constrained to maintain a strong valuation control mechanism at the border through the valuation screen and the VCRC system. 

The challenge to the Bureau is how to make the VCRC system work consistently with the text and spirit of the Valuation Agreement.

d. 
Post Entry Audit System

In June of last year, the Bureau, through Republic Act No 9135, established the post entry audit system. The enabling law also mandated importers and customs brokers to keep certain import and business records within a period of three years from date of importation for customs audit purposes. Criminal and pecuniary sanctions imposed by law for non-compliance are very severe.

An interim post entry audit office (PEAO) has been established in September 2001. It has two units, one in charge of profiling and targeting of auditees on the basis of legislated criteria, and the other tasked to conduct the field audit. The PEA system is rule-based. To ensure transparency, objectivity, and accountability, its processes, from audit selection to audit preparation, to audit notification, to audit findings and report, are well defined. 

The Bureau is implementing the post entry audit system with caution, realizing that it is not intended to catch fraud or “witch-hunt”, but to ensure import compliance. It has just concluded its first audit, although under its voluntary audit program. That audit served as a test mission for the customs audit team, from which experience was gained and lessons were learned. Before the year ends, it intends to conduct its first series of enforced compliance audit. 

While the PEA system is already in place, it has yet to fully maximize its capability to serve as the main method of valuation control, which will eventually lead to the phasing out of the VCRC system. The Bureau still needs close and continuing guidance in implementing the audit system. The PEAO office is yet to be made permanent. Technical audit skills have to be continuously honed. The welfare and integrity of the audit staff have to be assured. Internal checks have to be set in place. Support infrastructures, like valuation and classification rulings unit, have yet to be formed. Risk-based audit selection and efficient profiling have to be institutionalized. The level of awareness on the rights and obligations created under the new law has to be increased through a sustained information and orientation drive. All these require continuing technical assistance.  

3.
RISK MANAGEMENT PROGRAM


The Bureau’s risk management program for customs is presently limited to enforcement concerns. This covers the selectivity module of ACOS that principally determines the cargoes that will require customs intervention. Indeed, the selectivity program was expanded to include the valuation screen. We, however, feel that this is not enough. Risk management as a tool actually cuts across all facets of customs operations, and therefore is needed everywhere, so to speak. In particular, the Bureau needs risk management support in strengthening its border control (that includes border valuation control, specifically in establishing “doubt” against suspect value declarations), and in implementing the post entry audit system, especially in audit profiling and targeting. The Bureau would greatly benefit from continuing technical assistance in this regard.   
II.  TECHNICAL ASSISTANCE: THE PHILIPPINE EXPERIENCE

A.  
Organization


To ensure an orderly transition, the Bureau established in the middle part of 1997 a WTO Valuation Implementation Team (Team). It was composed of a Steering Committee chaired by the Deputy Commissioner of Customs. It provided policy guidance to the work of the Technical Working Group (TWG) of the Team consisting of the Technical Assistance Team (TAT) and the Project Management Team (PMT). The TAT was composed of senior and middle level officials with expertise in various areas affected by the transition. The PMT was a team of full-time local consultants with various areas of expertise, i.e., customs valuation and operations, systems and procedures, organizational development, training, data management, and advocacy. Its engagement was in accordance with the prescriptions of the Asia Pacific Economic Cooperation (APEC) for transitioning economies. The PMT maintained an office in the customs bureau. It backstopped the work of the TWG, undertook research, guided policy decisions of the Steering Committee, and, together with the TAT, shepherded the transition process by identifying organizational and procedural changes to be made, and helped formulating a comprehensive program of action to implement the Agreement within the timeline required by the Agreement.

Funding for the transition activities was provided mainly by USAID initially through the Trade and Investment Policy Analysis and Advocacy Support Project (TAPS), and later on through the Accelerating Growth and Investment with Liberalization and Equity (AGILE) Project. The USAID assistance has been implemented in stages and is now in its final phase. 

Shortly after the implementation of the new valuation system, the Team became functus oficio. Their work, however, was continued by the Import Information Management Committee (IIMC) and the Post Entry Audit Implementation Team (PEAT) subsequently created most of whose members came from the defunct Team. USAID continued to interface with this same set of officials/policy makers, thus assuring a certain level of continuity and consistency in policy development. Appended hereto is Figure 1 showing the organizational structure of the Team.  

B. 
The Tasks

1. 
CAPACITY BUILDING  

The strategy was to train a core group of officials not only on the rudiments of the Transaction Value Method but also on application techniques based on the experiences of user-economies. The objective was for the core group to gain insights into the principles of the new valuation system and be able to relate them to local conditions. These officials also comprised the subcommittee heads and members of the TAT. In the end, the core group constituted the pool of trainers who implemented the training program of the Team all throughout the transition period. Simultaneously, they also served as the resource persons of the TWG in its policy development work. To achieve this, the core group underwent a series of intensive training, including a train-the-trainers program, basic and advance courses on WTO valuation courtesy of other international agencies or organizations such as the APEC, ASEAN, UNISYS/World Bank, JICA, and WTO members such like Japan, Korea, Malaysia, Australia, and the United States. Some members of the core group went to the US, courtesy of USAID and US Customs, to train on regulatory audit for two weeks. This was in addition to the previous trainings attended by most members of the core group in the Philippines and in other countries..

2. 
FORMULATION OF NEW SYSTEMS AND PROCEDURES
The Team redesigned the import clearance process by introducing changes necessary to reflect the text and spirit of the WTO Valuation Agreement. These included, among others, provisions on the new import entry lodgment requiring accomplishment of the SDV, enhancement of the VCRC dispute settlement, tentative release of questioned shipments, administrative and judicial remedies for importers, valuation screen, and referencing system through the VRIS. A Valuation Manual was also crafted to guide frontline officers in the application of the new valuation system. 

The Team likewise formulated what is now known as the Super Green Lane Program (SGL). Importers accredited with the program are given certain clearance facilities where customs intervention at the border is reduced to the barest minimum. 

3. 
LEGISLATIVE AMENDMENT
As early as in 1996, the Bureau passed into law Republic Act No. 8181 mandating the shift to the Transaction Value System, albeit, on a deferred basis conformably with the 5-year implementation moratorium allowed under the Agreement. Subsequently, RA 8181  was amended to provide for post entry audit and record keeping system that would enable customs to refocus its valuation control tact from the border to the tail end of the import clearance process.  

4. 
DESIGN AND OPERATIONALIZE A POST ENTRY AUDIT SCHEME 

USAID retained the services of a foreign expert in the field of customs audit. Together with the PEAT team, he conducted a technical training for a core group of prospective auditors-trainers, and crafted an audit manual for the Bureau. He likewise commented on the draft organizational structure of the interim post entry audit office of customs. Presently, the Bureau is working for the issuance of an Executive Order to be signed by the President of the Philippines, creating a permanent post entry audit office and staff complement. 

5. 
TRAINING AND PUBLIC INFORMATION DRIVE

The transitioning team made sure that all the frontline assessment officers of customs nationwide, were given the basic orientation and advance training on the new valuation system. The PEAT is embarking on an expanded training program to recruit prospective customs auditors. The private sector, notably the various chambers of commerce in the country, the chamber of customs brokers and forwarding firms, was also provided with sufficient orientation training on the Transaction Value System, the new set of rule adopted by customs to implement it, and the post entry audit and record keeping requirements under the law. 

C. 
Lessons Learned 

1. A team of dedicated and permanent set of customs officers is needed to do the transitioning as well as the full implementation of the new valuation system. This provides the team with a sense of project ownership and ensures continuity and growth in knowledge base and policy development.

2. Top customs management must be identified to champion the reform package to ascertain continuous support for the project. 

3. Skills development among the transitioning or implementing teams is critical in generating quality policy outputs.

4. Technical assistance must be program-based (hence, long term), should take account of available local expertise together with foreign consultants with more experience and expertise  and be inter-active. This would require continuous interfacing with the beneficiary and the provider at every defined stage of capacity and institution building.

5. Training assistance must be continuous. They should not be limited to theoretical or classroom type of training. The clinical or case study or the hands-on approach has proven to be effective in imparting knowledge on a technical subject like customs valuation and customs audit.

6. Private sector participation and support is crucial in the formulation of policies affecting them.

D. 
Further Technical Assistance Needs


The Bureau has received a number of varied technical assistance on capacity building. They were all useful to us in terms of expanding the knowledge base on WTO Valuation and also on policy development.  There are, however, other areas where specific help is needed and can be provided by other donors. These are:

1. INFORMATION AND COMMUNICATIONS TECHNOLOGY (ICT) SUPPORT

The Bureau is badly in need of hardware and software support for its continuing computerization program. Most of the hardware installed in the system requires upgrading or replacement. New ones are needed to automate other processes relating to the VCRC, VRIS, SGL, and PEA work.

2. HANDS-ON TRAINING ON CUSTOMS AUDIT 

To enhance skills development, leading economies with vast customs audit experience may want to sponsor such training program in their own territory for the Bureau, and others similarly situated.

3. EXCHANGE OF INFORMATION

Information exchange system may be set up on a bilateral or multilateral basis. Data concerning export value declarations, corporate ownership, marketing and pricing structures to the extent that they are not confidential, invoice verification, country of origin, and similar data may be helpful in the value verification process and may even serve as deterrence against erroneous or fraudulent value declarations. Donor economies or international organizations may bankroll the cost of developing such a facility.

4. DATA WAREHOUSE AND DATA MINING TECHNOLOGY

The development of database with the capability to mine it for analysis is a critical component of any risk management program, which, in turn, is key to effecting a migration from a transaction-based border control to an account-based tail end monitoring of import entry declarations. Technical assistance in the development of these facilities could play a pivotal role in facilitating compliance and smooth implementation of  the Valuation Agreement.    
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