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11. SYSTEMIC ISSUES IN THE CRTA  

From: Regional Trade Agreements in the GATT/WTO, ASSER Press, 2002.  

"If the General Agreement on Tariffs and Trade is to retain a significant influence in world trade policy, a new understanding of the meaning and application of Article XXIV is one of the issues that must be resolved. That Article, permitting the formation of customs unions and free-trade areas, is probably the most abused in the whole agreement and the heaviest cross the GATT has had to bear”. F. A. Haight, (1972).
11.1 Introduction

As some WTO cases have now gone through both Panel and Appellate Body review, one might begin to outline the features of an interpretive framework for Article XXIV. The pattern could be set where judicial developments have moved ahead of the stumbling blocks that have infested the GATT review process since the earliest notified agreements. Although many of these stumbling blocks have represented the mutual interests of regional members to establish more flexible arrangements within autonomous regional regimes, others reflect honest and complex differences of opinion regarding the interpretation of the Article’s requirements.


As these dispute settlement events have transpired, the WTO standing Committee on Regional Trade Agreements (CRTA) has also continued its assignment to attempt to qualify the large number of notified agreements and to continue the discussion regarding systemic issues.
 The reports of the minutes of the CRTA, just as they were from the GATT working groups, have great value and should be reviewed on several counts. First, many of the old arguments from the GATT years can be documented as yet unresolved. In addition, new complexities have been added in the context of globalisation where agreements can be more extensive in capturing a wider range of movements. The occurrence of overlapping regional agreements (and systems) has also increased.


As we have completed the review of the WTO cases to date, what is perhaps most interesting is to survey the CRTA discussion, as related by the delegates from their own recorded statements, and to make the comparison to the Panel and Appellate Body rulings. Especially for the so-called intractable issues, one can find statements on record that accord well with the direction taken by the Appellate Body. For those remaining contra to the legal developments, perhaps the burden shifting aspect of the review process will also play a role in revising these positions in the future.

11.2 CRTA systemic issues

The status of the work program of the Committee on Regional Trade Agreements (CRTA) can be outlined by way of introduction. According to the Committee’s Annual Report for the year 1999, as of the end of third quarter of the year, a total of 118 regional trade agreements had been notified to the WTO. 93 of these were notified under GATT Article XXIV.
 As indicated by the Report, of the 72 Agreements under its current purview, draft reports had been distributed and were under consideration for about one-half. While headway had been made in the examination of a number of regional trade agreements, the Committee was unable to indicate that it had finalised reports on any of the examinations.


Besides the technical and administrative difficulties of reporting and reviewing individual agreements, it is also the case that an absence of consensus in the Committee regarding a number of outstanding interpretive issues continued to delay the review process.
 This leads one to suggest that WTO case developments, as discussed in the previous chapter, can lend some clarity to the settlement of some of the outstanding systemic issues. However in approaching the application of WTO law to the CRTA process, some differences between adjudication and review of regional agreements may also be kept in mind. First, the CRTA is mandated by its terms of reference to carry out evaluation of agreements and to make a report recommending appropriate action. While this implies a judicial action by way of taking a decision, the CRTA process is not a judicial one, but is suggested to be rather political in nature.
 It may be offered in this vein that the CRTA operates within an “executive” sphere akin to administrative action that makes factual determinations having possible legal effect in later judicial review. If this characterisation is correct, it can be said that the CRTA is bound by WTO panel and AB law which has lent interpretations that can be applied to the process. However, it is not so clear as to how bound the CRTA is in exercising its authority in this more consensual process. Particularly, whether its “decisions” or recommendations are also subject to “appeal” in the DSU. This is only to suggest that the DSU legal developments may not be comparable to the situation of “lower” court that is clearly bound to apply its higher court rulings for new cases arriving on point.


Thus, while some case interpretations may appear to have far-reaching consequences for the CRTA process, the CRTA itself may not be so impressed. However, this same consideration of judicial/executive division within the WTO may also give rise to certain positive extensions of WTO case-law development that would not occur even in the context of later cases in the DSU. For example, it is suggested below that the Appellate Body’s test for invoking an Article XXIV exception may apply as well to the rules that govern intra-regional trade. In the DSU context this is an acknowledged abstraction, as it is difficult to identify a complainant for such a case. Not so in the CRTA however, where reviewing parties can determine to apply such criteria without the presence of a complainant. Overall, it is believed that comparing the cases to the positions of delegates expressed in the CRTA is a helpful exercise. Over time, it is more likely than not that the legal interpretations will take hold in the CRTA. 

11.2.1 Interaction between regional trade agreements and the multilateral rules – generally

Two opposing views of the relation between regional trade agreements and the multilateral system have generally been identified. As reported by the Secretariat, one view has held that Article XXIV only derogates from GATT Article I MFN. The other has held that the Article operates as an exception from any and all of the provisions of the GATT, provided that the regional members do not abridge the rights of third parties to the wider agreement.
 One proponent of this second view has also cited international law regarding the interpretation of treaties in support. Thus, from the EC,  

“(A)rticle XXIV:4 contained a balance between the legitimacy of forming an RTA and the responsibility as a ‘citizen of the GATT’ to do so in a way which did not raise barriers to third-party trade. In other words, where barriers were lowered legitimately and preferentially between the parties to an agreement, the net position of third parties should not be affected. This was not surprising in light of international law on multilateral treaties, which held that generally, parties to a multilateral agreement could form subsequent agreements between a subset of the membership of the wider agreement, varying their rights and obligations as between themselves, provided they did not abridge the rights of third countries to the wider, underlying agreement. Article XXIV:4 seemed to do no more than to translate into the language of trade policy that wider principle”.

It is made clear from the Turkey Textiles Appellate Body Report that the more restrictive view limiting the Article XXIV exception only to Article I MFN has not been sustained. Rather, the proviso of Article XXIV:5 permits the possibility that other GATT Articles might also be violated by regional members when the conditions of the Appellate Body’s test have been met.
 However, the EC view that regional members may, “(vary) their rights and obligations as between themselves, provided they did not abridge the rights of third countries“, may also be an overstatement to the extent that such a legal test varies from that formed by the AB as to non-members.


The better approach is to consider that the test employed by the Turkey AB Report applies for members and non-members alike. This would provide a limitation on the rights of members to suspend the operation of GATT Articles as between them. Rather, they must also show: a) that the arrangement overall meets the conditions of paragraphs 5 and 8 of Article XXIV; and b) that the infringement between members is necessary in order to complete the arrangement. This application of the test would allow the CRTA to apply the same examination criteria for members (paragraph 8) as it would then apply for non-members (paragraph 5). It would also place the burden upon regional members to justify internally trade-restrictive measures as necessary in order to complete the requirements of paragraph 8. Such a result is argued here to be appropriate.
 For CRTA practice, this also suggests that the act of “contracting out” by regional members would be more limited to the unusual circumstances of adjustment within the interim period, or where paragraph 5 considerations dictated residual internally restrictive measures. 

11.2.2 Relationship between article XXIV provisions 

Much of the CRTA discussion revolves around the relationship between paragraphs four, five and eight of Article as these paragraphs contain the core legal requirements, or are said to inform the legal requirements. 

11.2.2.1 The legal effect of paragraph 4, the trade-creation test

The interplay between the paragraphs can be seen in the role that different delegations assign to the provisions of Article XXIV:4. Some parties make the point that while paragraph 4 may not actually impose specific legal criteria of its own, it nevertheless informs the provisions overall by imposing certain economic goals within which the legal provisions should be interpreted. Specifically, this question is whether qualified formations should be made to show evidence of external trade creation, or at least be able to indicate that trade diversion will not occur as a result of the elimination of trade barriers between members. Thus, there has been an ongoing question of whether Article XXIV should entertain certain economic tests in conjunction with its legal criteria, and if so, how such a requirement should relate to the legal provisions. From Korea,

“(S)ince there was no agreement as to the meaning of the term “substantially all the trade”, it seemed the examination of trade effects of RTAs was very important.” And, “… the Committee should not limit too narrowly the legal reading of paragraph 4”.
 

The view taken here has been that introducing an economic criteria undermines the paragraph 8 requirements, and results in a reading that paragraph 5 requirements, in light of this view of paragraph 4, would supersede paragraph 8. Some CRTA members appear to share a similar conclusion. From the United States,

“With respect to the focus on economic rationale, she stressed that in a legal organization, Members needed to focus on what they had committed themselves to legally … A key word in that paragraph (4) was ‘should’ -- the language did not read  ‘is to facilitate trade’ and ‘will not raise barriers’; … There was no test in Article XXIV:4, and it was never intended that there should be one in it”.

The European Community representative also took the view that legal obligations as expressed took priority over economic considerations: 

"… as the United States representative had said, Article XXIV was a set of rights and obligations and part of an Agreement constructed from rights and obligations … The key point made by his delegation earlier was that Article XXIV could not be used to support the argument that there ought to be an economic test applied in addition to the other rights and obligations contained in the Article in clearer terms…The questions arising with respect to trade creation and trade diversion and general questions of economics might fall under the heading of ‘what the rules or rights and obligations ought to be’... Article XXIV did not support economic arguments as a basis for evaluating actual preferential trade agreements...".

The question of whether paragraph 4 recites a distinct legal obligation within the Article has long been at issue, but has been resolved in favour of a non-obligatory construction by the Turkey Appellate Body. Recalling from Chapter Ten, paragraph 4 expresses “purposive” and not “operable” language. Thus, 

“It does not set forth a separate obligation itself, but, rather, sets forth the overriding and pervasive purpose for Article XXIV which is manifested in operative language in the specific obligations that are found elsewhere in Article XXIV”.

Although WTO Members who have been less regionally active have supported a trade-creation criteria, this view of the Article has been rejected. Rather, the legal requirements as already expressed in paragraph 8 and 5 control and give effect to the purpose expressed in paragraph 4. As such, the case for restraining future regional agreements in the review mechanism should not be based upon the trade diversion argument. What can be given emphasis instead is that the paragraph 8 requirements should be examined on their own merits in order to determine the actual coverage obligations necessary for regional parties to meet.


This similar consideration is evident for paragraph 4’s relation to paragraph 5. As the Community representative indicated in the same comment, the view taken of Article XXIV:4 directly informs the requirements of Article XXIV:5 as this paragraph describes the 'outward looking' or external requirements of a formation. Where Article XXIV:4 is not given the gloss of an additional economic-effects examination, then it follows that paragraph 5 would be interpreted as essentially a standstill provision not to raise new barriers to the trade of non-members by increasing duties or by other regulations of commerce (ORCs). As to paragraph 8, paragraph 5 would also then not be viewed as imposing a separate condition upon regional parties to avoid liberalising measures solely because they may generate externally diverting effects.


As the Appellate Body appears to have cleared away the issue of paragraph 4 and its trade creation overtones, it has also opened the avenue for a more constructive discussion regarding the content of the other paragraphs’ obligations and the relationship between these remaining requirements, particularly for paragraphs 5 and 8.  

11.2.2.2 Paragraph 5 and 8, the sequence of findings in examination

If it is understood that Article XXIV:4 can not expand the meaning of paragraph 5, then the important relationship between paragraphs 5 and 8 may also be illuminated. This text has argued that XXIV:8 requirements are inherently definitional to qualifying as either a free-trade area or customs union, and should derive an affirmative recommendation on that basis prior to any assessment of external effects which might fall under the tests required of paragraph 5. This view has also been taken up in part by the European Community in the CRTA minutes: 

"Paragraph 8 contained the internal definitions or tests which parties forming a customs union or an FTA had to meet in order to benefit form the general derogation contained in the opening sentence of Article XXIV:5, whereas separately paragraph 5(a) and (b) dealt with the relations between the partners to a preferential agreement and third parties”.

The Turkey Appellate Body has also appeared to take a position on this point. The two-part test provided by the AB required first that both paragraph 8 and 5 must be met; and second, that the measure must be necessary in order for the formation to be completed. However, as also indicated by the AB, it may not always be possible to make a determination on whether a measure would prevent the formation of a customs union, “without first determining whether there is a customs union.”
 This determination could not possibly be made in the course of an examination of paragraph 5, as this proviso pre-supposes that a customs union or free-trade area is being formed.
 This should suggest that whether a plan and schedule constitutes a free-trade area or customs union can be determined prior to its implementation in the course of surveying the intent of the members as to their legal commitment to form such an arrangement. These matters would fall exclusively under paragraph 8.


Therefore, if there is any argument for bifurcating an examination process in order to avoid an external-effects examination for otherwise non-qualified agreements, this point should be drawn at the juncture between paragraphs 8 and 5 so as to make a paragraph 8 finding prior to a paragraph 5 examination. If defects are presented in the qualification of an arrangement according to that considered first, the process would be essentially finished, or plans amended accordingly, as no affirmative recommendation would be obtained determining that a free-trade area or customs union was being formed. What is suggested is a bifurcated procedure whereby the first step must be passed prior to a consideration of the second.


Clarifying the examination in this manner would also contribute to a determination of what matters should be handled at which juncture. For example, the question of whether a trade liberalising measure undertaken according to paragraph 8 also presents certain negative external effects would be divisible, the external aspect considered in a second step of the procedure as relating to paragraph 5. In short, paragraph 8 would be viewed as listing requirements and criteria that are expected to be undertaken by regional parties, and not as a list of requirements that may be undertaken by regional parties as long as they do not hurt non-members.
  

11.3 Individual Article provisions

11.3.1 Article XXIV:8 (a) and (b), “substantially all trade” 

As reported by the Secretariat, a lack of consensus on the meaning of substantially all trade (SAT) has repeatedly led to impasse in the examination of regional trade agreements. As described, two approaches, not necessarily mutually exclusive, have been advanced since the GATT-1947 years. One is quantitative, using a type of statistical benchmark to designate a percentage of trade. The other is qualitative, which refers to the notion that no sector (or major sector) could be excluded.
  The Turkey Panel and the Appellate Body did not address the meaning of  “substantially” on point as to the internal trade requirements of either customs unions or free-trade areas respectively according to sub-paragraphs 8 (a)(i) and (b). Rather, the discussion concerned its qualification as found in sub-paragraph 8(a)(ii), providing for the common external tariff requirement of a customs union. Thus, the term “substantially” was raised as to the phrase “substantially the same” duties and other regulations of commerce. With this distinction in mind, the Appellate body affirmed the Panel’s view that the term “substantially” in this provided both quantitative and qualitative elements. If applicable to the internal trade context, this would suggest that the CRTA should disband the arguments for an exclusive approach either way, in favour of a combined treatment. While this does not provide a test by itself, it does eliminate the suggestions that one approach should be used exclusively.


Along the same analogy between “substantially the same” and “substantially all” is also the difference in emphasis between a more flexible interpretation advanced by the Turkey Panel as compared to the Appellate Body. Although the AB commenced its analysis by repeating Dam’s quip that “substantially” must refer to something less than “all”, but something considerably more than “some”, it went on refute the Panel’s notion that “comparable” duties and regulations could qualify for the requirement. In this, flexibility is available for regional members, but this flexibility is also limited. “Therefore, in our view something closely approximating ‘sameness’ is required …”.
 Thus, “comparable” duties and regulations are not sufficient, and in rejecting this lower threshold, the AB also qualified the term “substantially”. For Article XXIV:8(a)(ii), the phrase “substantially the same” trade regulations required a higher degree of “sameness”, since the term “substantially” was understood by the Appellate Body to qualify the word “same”.


While it was not necessary in this case for the Appellate Body to direct the same emphasis as to the internal trade requirement under sub-paragraphs 8 (a)(i) or (b), one can fairly determine that the same interpretation would control. Thus, the word “substantially” would be understood to qualify the word “all” for the purposes of the SAT requirement as well. Although one would not say that this offering would be sufficient to settle the longstanding issue over the meaning of the phrase, it does at least generate some guidance in support of a stronger as opposed to a weaker requirement. It will remain to be seen whether CRTA parties can derive from this expression some concrete basis for making examination under criteria with this emphasis. 

11.3.2 Partial preferences

One aspect that could be challenged even while a defined standard does not emerge is the situation where trade in some sector is only partially liberalised between members by a positive preference, the remainder being left “uncovered” (assumedly) at MFN level. This should be accommodated in the interim period prior to a resolution of the trade to zero duty preference. However, delegate opinions clearly do not agree with this view. In the Examination of the Interim Agreement between Slovenia and the European Communities in March of 1998, the United States representative commented that it was difficult to discern whether substantially all the trade was being covered. Additionally, "(S)he saw no evidence in Article XXIV that allowed for preferences short of going to zero, and she invited the Parties to the Agreement to react to this. The representative of Hungary responded, 

"... since no sector was left out, it was irrelevant whether some sectors were treated in the Agreement itself, or in Protocols, Annexes or separate agreements. It was his delegation's firm view that nowhere in Article XXIV:8(b) was it in any way forbidden to grant preferential treatment to certain products at a level less than the m.f.n. rate but more than zero”.

The EC representative's response concurred with the view of Hungary.  

“His delegation had consistently argued for decades that it was perfectly possible to form a free trade agreement consistent with Article XXIV:8(b) with preferences contained within the agreement short of elimination. He would go so far as to suggest that that amounted to a sort of consistent subsequent practice within the broader rules of interpretation on international law”.

If subsequent practice developed on this point, it has done so in the absence of acquiescence of a significant number of other GATT parties. From the earlier working group practice, it cannot be documented that a resulting partial preference has ever been determined to qualify under the term “elimination”. It may more likely be the case that resulting partial-preference sectors cannot be included under the concept of  “elimination of duties” and be counted as a portion of the trade that has been dedicated to meet the SAT test. While it is apparent that the EC position on this question has not meaningfully advanced since the 1958 Overseas Association, it may also be the case that within the current legal setting of the WTO, that this position has become tenuous at best. Consider that a challenge would arise under MFN to extend the partial preference for a particular product to a non-member. This would raise the Article XXIV defence and the panel would be required to rule that, assuming that other trade was covered to sufficiently meet the SAT test, that it was “necessary” for the parties to engage this partial preference for this product in order to complete the regional formation. Given that parties have ten years under the Article to resolve transitional measures, it is difficult to imagine a panel ruling this test in favour of the regional members. It also seems plausible that in determining coverage for SAT, that the panel would be inclined to simply subtract the partial preference sectors from the total, since duties and/or other restrictive regulations of commerce had not been “eliminated”. As in Bananas I and II, the panel could also recite the availability of the enabling clause and/or the general waiver provisions of Article XXV as the appropriate alternative means for Members to proceed with reductions less than to zero.


What comes forward from this example is the recognition that Article XXIV is a conditional exception and that the burden has been shifted to regional members who seek to invoke it. This allocation of burden affects the demonstration necessary to validate a particular GATT violation, but it also has impact upon the process of determining an SAT standard in the CRTA. If it is plausible or possible that a panel would proceed as above in regard to partial preferences, then the CRTA should likewise adopt a similar approach in examinations. We will discuss this point further below in the section on institutional considerations, but for now, a single point is offered. The absence of a consensus on the meaning of SAT has benefited regional proponents in the past. However, barring an amendment to the Article, it does not appear that this will be the case in the future. 

11.3.3 Relationship of listed-article exceptions as to the scope of SAT 

One area where more juridical guidance could contribute to defining the SAT requirement is in the relationship of the excepted Articles of XI-XV and XX as to the term “substantially.” Here the interpretation made by both the Turkey reports is not clear as the discussion of the permitted internal measures was only ancillary to the question of externally-applied quantitative restrictions. For the Panel, the exception listing did appear as some evidence of the flexibility intended by the use of the term “substantially”.
 The Appellate Body agreed that “some flexibility” was offered, but cautioned that the degree of flexibility was, “limited by the requirement that ‘duties and other restrictive regulations of commerce’ be ‘eliminated with respect to substantially all’ internal trade.”


There may be two views possible for these listed Articles that address a common point as to the meaning of substantially-all trade. One is whether the requirement should be calculated so as to deduct from SAT all of the trade that is affected by measures taken according to the listed exceptions. This would suggest that the SAT requirement would not constitute a “once-made” determination. Since regional members could invoke the listed exceptions before, during and after their formation, the amount of trade covered for SAT would necessarily vary over time. In this regard, one may recall an earlier working group review on the Yaounde II Convention wherein the EEC took this position. There, the EEC indicated that it would notify the GATT parties at the time when internally restrictive measures exceeded a level necessary to retain coverage for substantially all trade. By this view, regional agreements are conceded as necessarily dynamic and may, at any given point in time, be either within or without the SAT requirement. This would have implications for challenges in the DSU, since the Panel might necessarily determine that compliance with paragraph 8 was being made for a post-interim regional agreement at the moment in time that the defence was being raised. There is also an implication for the CRTA review, which is accorded the authority to engage in biennial reviews, since it also suggests that CRTA members have a continuing capacity to alter or withdraw a previous recommendations as affected by the circumstances found upon later periodic reviews.


An alternative view would consider that the listed exceptions in Article XXIV do not relate to the meeting of the SAT requirement at all. Here, the text of paragraph 8 would be read to mean that members must cover SAT, except where necessary for those restrictions permitted in the listed Articles. This interpretation would permit regional members to adopt measures affecting internal trade in the context of the listed GATT Articles, and according to requirements imposed by those provisions for those exceptions, few of which allow permanent deviations in any case. Measures undertaken by members that fell outside the listed Articles would remain a continuing factor in determining the availability of the exception, as outlined above. It would seem that an advantage to this characterisation is that the legal security of a recommendation in the CRTA would be promoted, and the defence of Article XXIV for a qualified agreement would be more secure in a dispute proceeding.


It does not appear from the cases that a clue to the interpretation either way has been forwarded on this point. The argument here, and as developed below, is that the second view is most appropriate to the realisation of an operable system to qualify agreements. This would mean that the CRTA undertakes an examination of an agreement prospectively as regarding the final outcome outlined to be achieved by regional members. This is based upon details of the plan and schedule forwarded by the members. Measures sought to be retained (or not stated to be subject to elimination) would be a factor in assessing the SAT requirement. There would be no examination of measures falling under the listed Articles exceptions, except perhaps following the interim period and in regard to the requirement of “necessity”.


The possibility of this simplified approach would also however be conditioned upon a conclusion to the issue of the exhaustive listing. The resulting interpretation would either have to affirm for final agreements that the listing of Articles was exhaustive, or alternatively, that any non-listed exceptions undertaken by members would be subject to ongoing examination in the context of the SAT requirement. Both for the CRTA and for DSU proceedings, this would infer that the application of restrictive measures between regional members not falling under the provisions of either Articles XI-XV and XX, would be undertaken at the risk of the members in regard to their compliance with SAT.


This second option appears to have been endorsed also by the Argentina Footwear Panel, but in its permissive view of regional safeguards, other problems arise. In order to validate or reject the approach, a more detailed discussion on the issue of the exhaustive listing which incorporates the reports from the Turkey textiles and Argentina Footwear cases is called required.
11.4 Paragraph 8 and the exhaustive listing

The debate definitely continues in the CRTA over the Article XXIV:8 listing of exception articles (XI-XV and XX), as they may either constitute an exhaustive or non-exhaustive listing. For an example from Japan, 

"With regard to the list of exception in Article XXIV:8, his delegation's position...was that the fact that Article XXI (security exceptions) had not been included indicated that the list was not exhaustive; thus this paragraph should be considered in the context of other provisions and the spirit of the WTO as a whole. Regarding the application of safeguards, it seemed there was discrimination when RTA parties did not apply safeguards to each other”.

The opposing view has been expressed by Australia, that a completed formation should not permit the use of safeguard measures between its members. This view and the middle “permissive” view is summarised in an EC delegate comment. 

"The Australian paper seemed to argue that Article XIX measures must not be applied between the members of an RTA ... His own delegation saw this as permitted but not mandatory”.

However, the EC has also suggested that this conclusion should not be the same for customs unions. Thus, 

"(I)t seemed that within the customs union the definition only made sense if Article XIX were not included in the list of exceptions in Article XXIV:8(a)(i). There could only be the continuation of safeguard measures in the long run, at the end of the transition period, in circumstances where it was not a proper customs union, as it did not make sense to maintain such a restriction within a customs union”.

The argument in favour of an exhaustive listing was set out in Chapter 3.3.1. To briefly recall, that analysis referred to the placement of Article XXI in the Havana Charter for the ITO as a general provision, and not within the Commercial Policy chapter where the other exceptions were then located, together with the regional exception itself. Although the text here has also acknowledged that there are can be differences between customs unions and free-trade areas in regard to their respective capacity to eliminate internal trade restrictions, it has also cautioned that generalisations on this point are difficult. Examples of incomplete customs union can be raised, as well as more complete free-trade areas.
 However, whatever validity is offered by the EC comment regarding the differences between the two forms, this distinction is certainly not reflected by Article XXIV:8 (a) and (b), as both sup paragraphs contain an identical listing of exception Articles. Further, drafting history, if anything, suggests more of the intent to convey or "extend" the customs union internal requirements to the free-trade area exception, and not to provide for a separate legal regime for the qualification of free-trade areas. Thus, one sees in the stated internal requirements an alignment of the provisions overall for free-trade areas and customs unions on the point of permitted exceptions.


The issue can be stated as whether the listing of Articles is exhaustive as describing only the measures that can be permitted between regional members. Here, the Turkey Appellate Body only noted that the terms of the sub-paragraph provide, 

“… that members of a customs union may maintain, where necessary, in their internal trade, certain restrictive regulations of commerce that are otherwise permitted under Article XI through XV and under Article XX of the GATT 1994”.
 

11.4.1 Regional exclusion as a violation of the Safeguards Agreement

This comment does not say that parties may only maintain such measures, but a determination on this point was also not at issue. As also related previously, the Argentina Appellate Body found that a customs union (or one of its members) violates Article 2.2 of the WTO Agreement on Safeguards (Safeguards Agreement) any time a safeguard is imposed that excludes another member from the application. This follows from the Appellate Body’s recognition that Article 2.2 of the Agreement is unequivocal (and pre-eminent) in requiring that safeguard measures shall be applied to a product imported irrespective of its source. This infringement occurs, according to the Agreement on Safeguards, whether or not the application of the measure was made in a manner parallel to the sources of imports investigated. Thus, Article XIX as elaborated by the Agreement has been interpreted to require that all WTO Members fashion non-discriminatory application of their safeguards, subject of course to the detailed provisions of the Safeguards Agreement. Therefore, in order to validate any selective application (excusing other members) by a member of a customs union, or by the customs union on a member’s behalf the following point emerges. No matter how parallel the investigation and application was structured, it seems that it would be necessary for the regional member or the customs union to successfully invoke an Article XXIV defence.


As also recited previously, two conditions must be fulfilled to overcome a finding of GATT inconsistency. First, the customs union must meet all the requirements of the Article XXIV sub-paragraphs 8(a) and 5(a); and second, the formation of the customs union would be prevented if it were not allowed to introduce the measure. As a part of sub-paragraph 8(a), regional members must meet the SAT test and eliminate duties and other restrictive regulations of commerce, except where necessary measures undertaken according to Articles XI-XV and XX (the listed Articles exceptions). Given this, it appears from the nature of the MFN violation as established by Article 2.2 of the Safeguards Agreement, and together with the defence necessary to validate a selective safeguard application, that the status of Article XIX as it is omitted from the list of exception Articles is going to be raised directly by the respondent party.
 A resolution of the legal status of sub-paragraph 8(a)’s listed exception of Articles (XI-XV and XX) would be a pre-condition to the resolution of such a case. 


Since Article XIX is not on the exceptions list, there is an argument to make that customs union members and free-trade area members may not have authority according to the requirements to make a non-selective non-discriminatory application of a safeguard. Thus, the issue could be stated as follows. Whether it is necessary for a customs union (or free-trade area) to make a selective investigation and application of its safeguard (so that other members are excluded from the measure) in order to meet the requirements as imposed by sub-paragraph 8(a)(i) or 8 (b) of Article XXIV?
 

11.4.2 Argentina Panel’s permissive finding

The Argentina Panel addressed this question as Argentina argued that it was compelled by Article XXIV:8 to apply its safeguards selectively and to omit other members. The EC’s position was contrary, that Article XXIV:8 requirements on this point were not prohibitive but permissive. The Panel’s summary of the EC position states that,  

“(A)rticle XXIV of the GATT permits the members of a customs union or free-trade area to decide whether, when applying a safeguard measure pursuant to Article XIX of GATT 1994 and the Agreement on Safeguards, to exempt other members of the customs union or free-trade area from the measure”.

This view could suggest that the customs union would determine in any particular case that a safeguard would be applied selectively or not. By inclusion, it also would encompass the view that a customs union could decide to make all of its safeguards selective or make all of its safeguards non-selective. This could occur by a treaty provision or by an authorised institutional enactment. In short, the permissive approach indicates that a regional grouping can treat the selectivity issue as a matter of choice, without the result having any legal implications on the paragraph 8 requirements.


The Panel appeared to identify this question as that left open by footnote 1 of Article 2.1 of the Safeguards Agreement, as the note states that the primary provision is not intended to pre-judge the relationship between Article XIX and paragraph 8 of Article XXIV. The Panel went on to recognise that a larger number of regional trade agreements do impose safeguards upon intra-regional trade, while a few have chosen to prohibit such measures.
 The Panel then ruled outright that Article XXIV:8 did not prohibit the use of intra-regional safeguards: 

“(A)lthough the list of exceptions in Article XXIV:8 of GATT clearly does not include Article XIX, in our view, that paragraph does not necessarily prohibit the imposition of safeguard measures between the constituent territories of a customs union or free-trade area during their formation or after their completion”.

This would be seem to be an explicit adoption of the position for a non-exhaustive listing, and as this was advanced by the EEC also in the original Overseas Association report of 1958. This conclusion flowed from the Panel’s analysis of the Article, wherein the adoption of a safeguard measure in any particular case may not overall undermine the substantially-all trade requirement. The Panel did leave open the possibility that an infringement of the SAT requirement could occur by the excessive use of safeguards between members. 

“Thus we do not exclude the possibility that extensive use of safeguard measures within regional integration areas for prolonged periods could run counter to the requirement to liberalise ‘substantially all trade’ within a regional integration area. In our view the express omission of Article XIX of GATT from the lists of exceptions in Article XXIV:8 of GATT read in combination with the requirement to eliminate all duties or other restrictions of commerce on ‘substantially all trade’ within a customs union, leaves both options open, i.e., abolition of the possibility to impose safeguard measures between the member States of a customs union as well as the maintenance thereof”.

Support for this conclusion by the Panel was found in the difficulty of reconciling the Article’s provisions for interim agreements with any interpretation permitting a selective prohibition. Thus, for transitional arrangements such as MERCOSUR,

“… the temporary lack of full integration of ‘substantially all trade’ due to the maintenance of intra-regional safeguards clauses would still be justifiable within this transitional status of the customs union. Accordingly, pending the completion of integration within MERCOSUR, the requirements of Article XXIV would not force Argentina to apply safeguard measures exclusively against third countries”.

It is not clear from this why the circumstances of interim arrangements should have any bearing on the issue of the exhaustive listing. A customs union or a free-trade area plan could be required to demonstrate, at the time of CRTA review, that after the interim period, that all selective safeguards will be eliminated between the members. Since interim agreements are limited by the GATT-1994 Understanding on the Interpretation of Article XXIV to a ten-year period, except for unusual circumstances, transitional selective measures would normally have ten years to be eliminated as applied to the trade between the members in any case. The factual issue on assessment should be whether the customs union or free-trade area plan is demonstrating evidence of a commitment undertaken by the members to eliminate intra-regional safeguards. Following the interim period, the arrangement could be assessed anew on the question of whether this condition had been fulfilled in fact. Thus, the point that such measures might be maintained during the interim period would seem to be irrelevant to the primary legal question, that being the legal status of the listing of Article exceptions as exhaustive or not. After all, the interim period contemplated by the Panel as above is only that: interim. Assuming that a CRTA review was timely prior to implementation, there is no reason to conclude that the maintenance of interim safeguards between members should violate the paragraph 8 prohibition, if the exclusion of Article XIX from the listed exceptions is a prohibition, or have any bearing on whether the arrangement would ultimately comply with the SAT requirement.


The Panel however ruled that the omission was not a prohibition, but rather an option for regional members, by its statement that,

“That there is no doubt in our minds that the letter and spirit of Article XXIV:8 of GATT permit member States of a customs union to agree on the elimination of the possibility to impose safeguard measures between the constituent parties”.
 

The Panel adopted the argument made for permissive selectivity that was offered by the EC. Although it was not expanded upon, this EC position, as reported, highlighted the exceptional and temporary nature of safeguards, and the limitation of their application to only single products. These characteristics could also therefore be examined for possibly providing some reason for the omission of Article XIX from the paragraph 8 exceptions, while yet remaining a lawfully permissive option as between members, as according to the Panel. These considerations are discussed further below. 


First however, the permissive possibility does appear to deviate from the requirement of Article 2.2 of the Agreement on Safeguards as the Appellate Body found this to be an unqualified obligation, which establishes the point of GATT violation in the first instance. Whether or not safeguards are permissive between members would seem to then require a ruling by a panel that either a) the definition of a qualified agreement did not require a reference to the listing of Articles exceptions or b) that the maintenance of any permissive safeguards between regional members was necessary in order to complete the formation. As to post-interim formations retaining safeguards, the second point could be difficult to establish.


As to the definitional aspect, the Panel might have located the ambiguity in paragraph 8 that would have permitted a finding that the elimination of intra-regional safeguards was only optional as between members, or considered the inconsistency resulting from a permissive construction. Recalling the relevant text here,   

“8.(a) A customs union shall be understood to mean the substitution of a single customs territory for two or more customs territories, so that

(i) duties and other restrictive regulations of commerce (except where necessary, those permitted under Article XI, XII, XIII, XIV, XV and XX) are eliminated with respect to substantially all the trade between constituent territories of the union or at least with respect to substantially all the trade in products originating in such territories …”.

Other restrictive regulations of commerce (ORRCs) are not duties, suggesting that the listed Articles are qualifying the term “other restrictive regulations of commerce”. Assuming that a safeguard is also an ORRC, the paragraph calls for the elimination of such regulations of commerce except where necessary for those listed Articles themselves. As such, there seems to be little ambiguity in this text as it appears on its face to only permit the use of measures encompassed by the listed Articles. Rather, by referring the obligation to eliminate ORRCs and duties together to the SAT requirement, one could also conclude, at least following the Panel’s reasoning, that it was wholly redundant to provide any of the listed Articles. Obviously, something more is at work in this construction.


One might identify that an ambiguity arises when considering the meaning of necessity, as to which events would raise the circumstances of permitting the use of the measures. Necessity could be viewed as a wholly internal phenomenon derived from the trade problems caused by the process of regional integration between the members. The listed articles would be then be those (only) permitted to address these adjustments, and also within the context of a final customs union or free-trade area. Article XIX measures are not one of the remedies permitted. In the alternative, the circumstances of necessity may arise from members taking actions in response to global or external conditions, which then must also necessarily be applied intra-regionally in order to either be effective, or possibly, to avoid undue harm to non-members in the application of such measures. In this construction all other types of restrictions, including those found for Article XIX or Article VI, would always be permitted between members as they may be applied to address intra-regional trade problems, unlike the listed exceptions which must be applied internally when applied at all. This would support the Panel’s interpretation. 

11.4.3 The permissive v. obligatory construction

Hudec and Southwick carefully framed this may or must question and resolved it in favour of the latter view.
 This was based upon their examination of the types of measures contained in the Articles listing. These would tend to be globally applied to all parties, would tend to apply across a range of products rather than as to particular products, and would also result from the types of problems caused by imports from whatever source. In all cases, great damage to non-members would result in selective applications wherein regional members would unfairly fill the demand caused by the application of the external measures upon non-member sources. Thus, their view of the exception listing is that it only acts to designate the types of exceptions that must be applied upon intra-regional trade when undertaken at all. One difficulty with this position, as acknowledged by the authors, is that in any particular case, an Article XIX action may also fall within this same rubric, considering the damage that can be done to non-members where both members and non-members are sources of the injury.


Their view does however fit well with the Panel’s finding and the EC’s position on the permissiveness of intra-regional safeguards. This is confirmed by Hudec and Southwick’s contemplation that, as regional integration may evolve to an integrated market, that members then may then cease to apply the listed measures between them. However, this possibility also suggests an alternative view of the exceptions that would affirm support for the exhaustive listing. According to the customs union requirement in paragraph 8,  

“(A) customs union shall be understood to mean the substitution of a single customs territory for two or more customs territories, so that …”.

Perhaps contrary to Hudec and Southwick, this provision suggests that the exceptions listed in paragraph 8(a) refer to a description of a finally completed customs union. In this completed edifice, the union as a whole and its individual members could certainly continue to encounter the various global problems described by Hudec and Southwick. However, to the extent that the listed articles permit GATT parties (generally) to address such global problems by the institution of measures which affect trade, as they are stated exceptions to GATT obligations, this does not mean that the listed measures themselves are equivalent to commercial policy measures. Thus, a completed customs union could yet even then permit the exceptional measures to be applied as between its members and, as dictated by the listed Articles’ own non-discrimination requirements, also upon non-members.


This point flows from the limitations inherent in the concept of the substitution of a single customs territory, as this substitution of territory does not infer the transfer of all national economic sovereign power. Thus, member states to a customs union could reasonably be understood to retain certain powers to intervene for domestic agriculture supply purposes, (Article XI:2, (a)-(c)), responsibility over their own currencies and external financial positions (Article XII), and responsibility for their individual IMF obligations (Article XV). As important, individual members could be understood to retain national (police power) authority for their own health and safety measures and the other legitimate objectives all encompassed by GATT Article XX. Even a cursory view of EC developments through the years would validate the position that these matters extend well beyond the legal parameters of the customs union, and even beyond the common and then internal market.


What does fall within the concept of substitution of a customs territory are those matters dealing with commercial policy. These are the measures intended to provide a domestic protection benefit to domestic producers. Included here would be the use of tariff duties (to be eliminated), and other restrictive regulations of commerce, i.e., measures other than duties, such as quantitative restrictions (to be eliminated). Measures undertaken to address injury for either dumping or for emergency action on imports also fall within the gambit of commercial policy measures as they are also addressed to the domestic protection of producers.


Thus, while one can agree with Hudec and Southwick’s characterisation of the listed measures as those addressing global concerns, the listed exceptions also appear to share a broader framework in that they do not describe measures intended to address commercial policy concerns at all. Rather, they are measures enacted for purposes that remain well within the sovereign domain of members that would not likely ever be accorded to a customs union by operation of Article XXIV and its requirement of substitution of customs territories.
 Since the Article employs the term substitution in defining a customs union, it would seem more reasonable to conclude that the measures attributable to individual territory commercial policy are to be substituted by the customs territory as a whole for the purpose of making consistent external applications. Otherwise, there would not be a true substitution of territories, or rather, such a substitution would only be effective for some commercial policy purposes, but not for others.


If this reading is correct, then the “permissive” construction argued by the EC, and as adopted by the Argentina Panel is inconsistent and should be rejected outright. In the permissive view, a customs union would be required to establish a common external regime by applying substantially the same duties and other regulations of commerce to the trade of territories not within the union (Article XXIV:8(a)(ii)). It would not, however, be likewise obliged to assume any authority for other commercial instruments that could have the effect of undermining this harmonisation entirely. Individual member-states could continue to operate their anti-dumping and safeguard regimes in respect to other members, therefore necessarily retaining the power to conduct individual commercial policy as to the trade of non-members. The resulting territory would not be given the capacity to harmonise these individual measures externally. Alternatively, if the customs union did have the power to harmonise the application of such measures externally, then one would query, by what legal basis would its members have to continue to derive an authority to apply such measures as to the other members?


The final argument for the “permissive” construction is found in the provisions of paragraph 8(b) for free-trade areas. For them, there is no compelled substitution of a single customs territory for constituent territories, but rather only a “group of two or more customs territories…” Since no new territory is created, these members may retain national commercial power as a matter of GATT law. However, it should be recalled from Chapter Two that the free-trade area provisions of Article XXIV do not inform the customs union provisions. Rather, the drafting history is clear that the opposite transaction occurred whereby the United States proposals for customs unions were forwarded at Geneva and settled there. As indicated, the free-trade area notion was not advanced until the Havana sessions. At this time, the listed exceptions were also included and the term “substantially” was moved to its present position as qualifying the term “trade”, rather than the term “elimination”.


Hudec and Southwick have suggested that this relocation reflected the new flexibility required in the Article by the insertion of the listing of Articles permitted as exceptions. One could also suggest that the term could have been relocated to accommodate the free-trade area exception. As they also indicate, this is a speculative matter. However, what is not so speculative is that the final result established an identical set of internal requirements for both customs unions and free-trade areas. Thus, while the possibility must have been evident that a different list of Article exceptions could have been entertained to vary the requirements between customs unions and free-trade areas, this was not done. Thus, if there is any parallel interpretation to be made between sub-paragraphs 8(a) and 8(b), the customs union provisions should be seen as informing those for free-trade areas, and not the other way around.


In this respect, one can always argue that in order to avoid conflicting interpretations between the provisions, that the customs union requirements should be “read down” to reflect what is only possible for a free-trade area. Essentially, this is the permissive argument. More convincingly, one can argue by the same logic that the free-trade area provisions should be “read up” to those of the customs union. Since free-trade areas need not form a substitution of customs territories, differing commercial policy measures as directed to non-members would occur as a matter of course. This does not however mandate that those same commercial policy measures need to be applied to the trade of other members, nor that they are necessarily permitted to be so applied by Article XXIV. 

11.4.4 Safeguards Conclusion: parallelism and the exhaustive list

A remaining point to clarify is whether the Argentina Appellate Body has foreclosed any later interpretation in favour of an exhaustive listing. The AB did conclude that a customs union member committed an initial violation in excluding other members from the application of a safeguard, whether this application was made in parallel with the sources of investigation or not. As stated, 

“… we wish to underscore that, as the issue is not raised in this appeal, we make no ruling on whether, as a general principle, a member of a customs union can exclude other members of that customs union from the application of a safeguard measure”.

That the possibility remains for a customs union to so exclude one of its own members from a safeguard is also exhibited by the Findings and Conclusions wherein the Appellate Body, 

“(d) reverses the Panel’s findings and conclusions relating to footnote 1 to Article 2.1 of the Agreement on Safeguards and Article XXIV of the GATT 1994, and concludes that Argentina, on the facts of this case, cannot justify the imposition of its safeguard measures only on non-MERCOSUR third country sources of supply on the basis of an investigation that found serious injury or threat thereof caused by imports from all sources, including imports from other MERCOSUR member States”.

If it is the case that a fully fledged customs union can meet the requirements of the GATT and its Safeguard Agreement by making selective investigations and applications of safeguards in parallel, then a point of clarity has been added to the legal practice under Article XXIV. The introduction of “parallelism”, which seems to be installed by footnote 1 to the Safeguards Agreement, calls for equity in the application of safeguards which matches the sources of imports investigated to support the action. If a single member, rather than the union as a whole is being injured, it appears more than reasonable that the trade of third parties to the union should not be disrupted disproportionately. Likewise if the union is injured as a whole, then territory treatment would suggest that its measures be applied to the territory as a unit. What parallelism requires in this case is that injury caused by fellow union members be not attributed to third parties.


The possibility of a permissive choice between these avenues for customs unions and free-trade areas does however remain problematic in regard to intra-regional trade. Following the EC position expressed in the Argentina Panel, the union has an option to either exempt or include other members in the investigation and application of safeguards. This discretion can be employed on a case by case basis. However, parallelism itself does not seem to require this step. In the case where other members were required to be exempt from the application of a measure, their contribution to injury should also be disregarded in any case. While this may be a burden for transitional unions, for a completed union this would not be unreasonable in light of the concept of the substitution of territories. The introduction of the parallelism requirement appears to leave open the possibility that if regional members were required to exempt their partners from safeguard actions in respect of the exhaustive list, that this step can be taken without causing any undue injury to third parties.


It is clear that the EC favours this view of “permissive selective parallelism”, as it raised the complaint in the Argentina case and advanced the permissive argument. However, where a customs union has retained a permissive option, there may be an additional difficulty where a complainant can argue that the respondent customs union was “picking and choosing” which safeguards would be applied globally and which would be applied selectively. Such discretion, whether or not consistent with the requirements of sub-paragraph 8(a), would be at least inconsistent with any respondent argument that it was compelled make selective applications according to the listing of Articles exceptions. One should not have it both ways, arguing on one hand that parallel selectivity is necessary according to the Article, but then permissive on a case by case basis in practice. 

11.5 ORCs and ORRCs

An extensive discussion in the CRTA is also engaged over the term “other regulations of commerce”(ORCs) as it is employed in paragraph 5 and paragraph 8(a)(ii), and the term “other restrictive regulations of commerce” (ORRCs) as it is found in paragraphs 8(a)(i) and (b). Issues raised include whether the two terms are synonymous, and whether they are or not, what types of regulatory and internal measures can be captured by either. This last question includes the issue of whether rules of origin can be considered an ORC or an ORRC. Again there is a tension between regional members and non-members on these questions, as internal liberalisation across a whole range of so-called regulatory activities would necessarily have the effect of reducing internal barriers at the expense to external trade.


The Turkey Panel offered an ambitious definition for ORCs, which was not rebutted by the Turkey Appellate Body. At least for the context of paragraph 5, 

“(M)ore broadly, the ordinary meaning of the terms ‘other regulations of commerce’ could be understood to include any regulation having an impact on trade (such as measures in the fields covered by WTO rules, e.g., sanitary and phytosanitary, customs valuation, anti-dumping, technical barriers to trade; as well as any other trade-related domestic regulation, e.g., environmental standards, export credit schemes). Given the dynamic nature of regional trade agreements, we consider that this is an evolving concept”.

The above definition appears to contemplate the entire range of government actions that can affect external trade, many internal and regulatory by nature, and certainly broader than the category of  “measures other than duties” upon importation in the sense of Article XI.
 While broad, since the analysis of paragraph 5 relates to the impact of undertaken measures upon non-members, there is every reason to believe that the above definition of ORCs would be sustained. This, at least to the extent that new restrictive regulatory measures undertaken in the course of a customs union or free-trade area formation had the effect of raising new barriers to trade of non-members.


However, the definition provided above may not find a ready application for the paragraph 8(a)(ii) use of the term ORC, as relating to a customs union formation. If the same test were applied, then the adoption of the substantially the same duties and ORCs must be undertaken by customs union members in regard to those factors provided above. This also seems to be an impossible construction, since it would require customs union members to externally harmonise all of the regulatory measures that can possibly affect trade. This is far in excess of what a customs union could reasonably be understood to require.


Thus, one is left with an overwhelming sense that the Panel’s definition must either be limited to paragraph 5 considerations, or since the identical term is used in both paragraph 5 and 8, that the definition is simply overstated as it would define ORCs generally. One other possibility is that the definition may only be applicable to measures undertaken by regional members that are distinct and discriminatory as to non-members. Much of the traditional authority held to the view that Article XXIV provides for derogation only from Article I MFN. Even while the Turkey AB has opened the possibility for violation of other GATT Articles, Article I in any case acts to subject matters falling under paragraph four of GATT Article III to the MFN obligation. Thus, where one regional party accords internal treatment more favourably to another regional partner, for example by an act of recognition, this is also an MFN issue as to the non-member, by operation of Article I. Thus, regional parties can only advance selectively under these conditions if the agreement is qualified according to Article XXIV, and assumedly meeting the Turkey AB test for excusing a violation, or falls under other provisions for recognition that accord certain opportunities without reference to regional formations.


However, this is not to say that Article XXIV requires parties to engage in non-tariff barrier liberalisation within the region via external harmonisation of these regulatory aspects, a conclusion that would be forced if the Panel definition applied also to ORCs as it is found in paragraph 8(a)(ii). Rather, one would take the view that where regional parties advance liberalisation in the field of non-tariff barriers, this action would not be “necessary” for the completion of the formation according to the requirements of paragraph 8. Further, any measures undertaken in eliminating non-tariff barriers should remain actionable according to paragraph 5 where such actions had the effect of raising new barriers to trade to non-members.


A caveat to this view is that ORCs as defined by the Panel also cannot possibly be equivalent to ORRCs as contained in paragraph 8. Unlike the imposition of a quantitative restriction, the regulatory aspects considered by the Panel are not easily encompassed in a reasonable definition of "other restrictive regulations of commerce". This limitation is raised outright if one considers that if the definition were to be the same for ORRCs, then any regulatory matter affecting trade between the parties would be subject to elimination as between them. The drafters certainly had no point of reference to contemplate this deeper level of regional integration. This consideration suggests that ORRCs and ORCs are not synonymous, assuming that the Panel definition is now GATT law. If a regulatory matter that is liberalised in the course of a regional formation affects third parties, then the consideration is brought under paragraph 5. If it constitutes a GATT violation (Article I), the regional members would not be in the position to argue its necessity, as in the case of the elimination of a tariff duty, since these matters are not, as argued here, ORRCs, and are therefore not required to be eliminated. The effect of this interpretation would be to render discriminatory regulatory harmonisation actionable under GATT law.


Another ORC consideration would relate to the external effects of preferential rules of origin. This has also been raised by working group members through the years and continues as a source of commentary in the CRTA. One notes that origin rules were not listed in the Panel’s definition provided above. A difficulty with forcing the expansive ORC definition to accommodate the external effects of rules of origin is found in the paragraph 5 text. In both paragraphs (a) and (b), there is a clear reference to comparing ORCs at the time of institution to the situation prior to the formation. Since the preferential rules of origin at issue would not have existed prior to the formation at all, there really is nothing to compare, unless one sought to compare the new preferential rules to the non-preferential pre-existing rules granting MFN treatment. That this has been a fairly intractable consideration might explain the obvious omission from the Panels own definition. However, the radical proposition to consider is, in the event new rules are more restrictive than the previous non-preferential rules, whether the burden should be on regional members to indicate why the additional restrictions are actually necessary in order to complete the regional formation.


This raises the question of preferential rules in conjunction with ORRCs. Since it seems that ORCs cannot be the same as ORRCs, one might also contemplate that rules of origin are to be considered in the second term for the purpose of qualifying substantially-all trade. Here there is no obvious requirement of a “pre-formation” comparison other than the expressed duty to eliminate ORRCs. But, this requirement can also be seen to raise a commensurate duty to “not create” new ORRCs. Since origin-basing is essential for the definition of the territory for which elimination of duties and ORRCs is to occur, both for customs unions and free-trade areas, whether such rules as applied comply with the SAT requirement would seem to fall under the scope of inquiry governed by ORRCs.
  For an example, consider where a free-trade area contained a declaration liberalising all trade in industrial and agriculture products, but then only recognised as originating products those wholly-obtained from the soil of a member territory. The use of the origin rules in this case would clearly be acting to limit the scope of the free-trade commitment, and as it would necessarily be offered to be in compliance with the SAT requirement.  

11.5.1 Overlapping regional systems

It was indicated above that the internal trade requirements for free-trade areas and customs unions are not distinguishable according to the provisions. Nevertheless, the functional distinction imposed by rules of origin is persistent in the choice of formations as these rules are a required aspect in any formation in the absence of a harmonised tariff. While origin rules have been long criticised for the ability to provide a protective effect as to trade with non-members, there is also an aspect of the rules that can serve internally protective purposes, as discussed in Chapter Eight. One recalls the following comment: 

"(T)he solution to these problems will not only condition the functioning of a free trade area; it will also, to some extent, govern its actual scope. The volume of goods which can circulate free of duty within the area will depend on whether these ‘mixed’ products are given exemption from duty in a more or less liberal manner”.

As suggested by Faber in the context of the EC-CEEC relationships, the development of full cumulation among pre-existing free-trade partners is a difficult task. This is subject not only to internal protective pressures opposing mixing of inputs in the larger destination market, but also within the partner markets where even a lesser diagonal treatment can conflict with certain industrial promotion and investment policy goals.
 


The possibility for reviewing the quality of cumulation intended within a proposed formation may not be so far beyond the purview of CRTA review as to be disregarded as only a longer term prospect. This follows if one acknowledges that the design of the rules determines whether a declared free-trade area is in fact an "area", as this term is also entitled to be defined as a requirement, within which duties and other restrictive regulations of commerce have been eliminated. Thus for example, if an agreement between more than two members were proposed without provisions for diagonal cumulation, this might also suggest that a free-trade "area" is not being intended. If this result were a possibility, then the reverse scenario should also be considered. Thus, where a party establishes distinct free-trade areas with multiple parties but providing only for diagonal cumulation, then the later establishment of  a regional cumulation system as between all of the members might also infer that a new free-trade area was being formed and should then be notified and reviewed accordingly.


It is more difficult to imagine that the capacity for review could be extended to require a full cumulation among members to a single agreement, even though true "area" treatment does more closely resemble the quality of movement by free circulation possible to achieve in a completed customs union. However, that free circulation is possible for a customs union does not mean that it is likewise mandated by the legal requirements. One can admit the possibility that between multiple parties to a single agreement, that a type of objection could be raised if the arrangement was internally bilateral, i.e., if only one territory retained cumulation with the others but the others did not provide for cumulation as between them. This formation could be treated defacto as creating not a single free-trade area, but rather two free-trade areas whereby one member was common to both.


This raises the most difficult scenario to contemplate upon review, but also pressing as a systemic issue. This is the resulting "area" which may fail to result from multiple (bilateral) free-trade areas with members common to more than one arrangement. The power to examine the overall structure of resulting arrangements, including previously examined formations, would be resisted by proponents, since each review is likely to be understood as limited to an analysis of the single agreement under notification. However, when one country is a party to more than one free trade area, the resulting structure of overlapping free trade areas has also been cited for its potential to provide for protective effects on the trade “between the members”.


As some of these questions move to contemplate complex regional structures, it does appear that certain limitations to the text provisions of Article XXIV become more apparent. As the term “rule of origin” is not even stated in Article XXIV, one acknowledges that there is a stretch engaged by any argument that the Article has been given the instruments to address these aspects. As one notes the continuing work engaged to harmonise non-preferential rules as a result of Uruguay Round undertakings, it can only be hoped that Article XXIV considerations will eventually be brought into this process. An alternative would be to permit the subject of such rules to be expressly undertaken in negotiations regarding Articles XXIV in any later Round.   
11.6 Institutional considerations

The test for excusing a GATT violation posed by the Turkey Appellate Body has raised the distinct possibility for a Panel to examine the compatibility of a regional agreement according to Article XXIV. Only a handful of regional agreements over the history of GATT and WTO have been able to derive affirmative compatibility recommendations regarding the requirements of Article XXIV. In the Turkey case, the Turkey-EC customs union was also without a recommendation from the CRTA. The Panel found it unnecessary to undertake such an assessment, instead going forward from the position that the Turkey-EC arrangement was arguendo compatible. This coincided with the Panel’s opinion that compatibility assessments were in any case within the province of the CRTA. This reflected the Panel’s assessment that a division of authority was present between panels and the special procedures of the CRTA. Thus, in a case where the CRTA recommended that a regional formation was compatible with the requirements of Article XXIV, any particular measures could nonetheless be examined, according to the panel’s authority to evaluate particular measures presented by a claimant. Likewise, the absence of an affirmative recommendation would also be irrelevant, at least for the Article XI measures contemplated in that case, since Article XXIV was determined by the Panel to not provide an exception for them in any case.


Since the Turkey Appellate Body reversed the panel’s findings as to which measures can be excepted by Article XXIV, one can see how the AB then moved to the question of the scope of competence for panels to make compatibility assessments. However, there was, arguably, a shorthand prescription available not undertaken by the Appellate Body. Since Turkey had not obtained an affirmative recommendation from the CRTA in regard to the compatibility of its customs union, the defence could have been dismissed outright in the absence of Turkey’s ability to invoke the exception as based upon such an affirmative compatibility recommendation. This would have recognised the jurisdictional demarcation suggested by the Panel. It would have presented two difficulties however. First, the question of the compatibility of this particular arrangement was actually not at issue on appeal before the Appellate Body. Thus, the Appellate Body was also limited by the argument that the Turkey-EC customs union was arguendo compatible. This particular twist may not likely occur again, since there is guidance now that the appropriate claimant response to a regional member invoking an Article XXIV exception in the future will be that the formation in question is arguendo incompatible. The second consideration is more persistent. If, as the Appellate Body argued, Article XXII and XXIII, as exhibited in the DSU provisions and together with Article XXIV:12, compel the panel to assess any matter arising from the application of Article XXIV, then complaints against measures as well as defences of compatibility must all be taken on board to give effect to the rights of WTO Members to invoke the DSU.


This aspect of the ruling is controversial. Not only from an institutional standpoint regarding the balance of powers between the judicial and rulemaking functions within the WTO, but also as a practical matter in that a complex analysis required by the Article XXIV provisions may now be required to be undertaken by future panels. However, as to the second point, having determined that panels have this power, one can also see the practical necessity rising for regional members to make their best efforts to obtain an affirmative clearance from the CRTA.
 The alternative course would be to assume the legal risk incumbent by the process of panels making compatibility determinations according to paragraphs 8 and 5 on a case by case basis. In point, this appears to be the situation as it stands, but with one clear difference from past practice. The Appellate Body has made it plain, in its description of the two-part test, upon whom the burden of proving compatibility shall reside. Since a regional member invokes the defence, it is this member which must act affirmatively to establish the point. While this ruling was foreseen in the earlier GATT panel cases, now it is explicit.


The panel and AB developments have begun the process of shifting the burden to the proponents in an institutional sense as well. This may result in the eventual "judicialisation" of the CRTA special procedure. If one can now say that the legal status of trade agreements remains an open question in the absence of a recommendation or decision from the CRTA, then regional members should be able to calculate the value in seeking affirmative recommendations for their agreements in order to secure some legal security in a later challenge. Thus, although the weakness of a consensus-based process has worked against stricter interpretations in the past, perhaps this same consensus approach will reverse the burden to proponents in the future. If a recommendation or decision is necessary to secure an agreement from legal challenge, then every party with a vote can demand satisfaction on the agreement's compatibility. Instead of the lowest common denominator being tacitly accepted as the coverage requirement to be met, a higher threshold could emerge to satisfy review parties, who otherwise refuse to provide their acceptance of the plan. This would suggest that proponents might need to be far more flexible in amending provisions of trade agreements in the future then they have been in the past and that implementation should be delayed until the Committee has performed its tasks. A final effect on the process may be that the major regional proponents could support the development of more clear compatibility guidelines within which they can make their arguments for recommendations, since this would permit the processing of notified agreements which would result in recommendations.

It is also possible to consider that the review procedure be either bifurcated or even trifurcated. A positive recommendation according to consensus would have to be made at each step before passing to the next. The first step would entail compliance with Article XXIV:7 regarding the sufficiency and timeliness of information provided for the examination. If the reviewing delegates were not convinced that the material provided was adequate in meeting the disclosure guidelines, then no substantive review would commence. A second step would entail an affirmative recommendation regarding paragraph 8, that the plan and schedule as submitted indicated that a free-trade area or customs union would result at the conclusion of the interim period. As argued throughout, the failure to obtain a recommendation on this paragraph would terminate the review, since there is little reason to raise paragraph 5 matters if a qualified agreement cannot be formed according to the plan of the members.
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