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Introduction:

Questions: 

To what extent must an RTA member incorporate domestic regulatory considerations in order to form an Article XXIV compatible free trade area or customs union? 

To what extent can an RTA member make a domestic regulatory requirement more restrictive as to other WTO Members? 

Scope of domestic regulations: 

Domestic regulations fall under GATT law for any internal mandatory requirement affecting the internal sale of imported products. Thus, technical barriers and SPS measures, as well as aspects of competition / industrial / subsidy policies, all can affect internal sale in some manner. 

Legal provisions:

These questions are considered according to two (sequential) stages of a CRTA examination: 

XXIV, para. 8

The first stage is “definitional” and internal, as paragraph 8 states that a free trade area or customs union is understood to mean a formation whereby “other restrictive regulations of commerce (ORRCs) are eliminated…”  

XXIV, para. 5 

The second stage is “operational” and external, as paragraph 5 provides an exception from other GATT obligations for FTAs and CUs, provided that  “other regulations of commerce (ORCs) are not on the whole more restrictive than their general incidence prior to the formation.  
These two provisions together determine the overall regulatory “boundaries” for Article XXIV.
 

Legal test: 

The obligation to remain within the boundaries of Article XXIV has legal consequence (AB in Turkey-Textiles):

Article XXIV is a conditional exception (i.e., conditions have to be met) 

A violation of any obligation provided in Annex 1A Multilateral Agreements on Trade in Goods may be excused upon a showing,

Part 1. Measure is introduced upon formation of a CU or FTA that meets the requirements of Article XXIV:8 and XXIV:5 

Part 2. Formation would be prevented if the party were not allowed to introduce the inconsistent measure. 

I. ORRCs in paragraph 8: 

What “elimination” of domestic regulatory barriers is required? OR, What if any domestic regulations fall within the scope of “other restrictive regulations of commerce” (ORRCs)? 

If domestic regulations fall within ORRCs, then RTA members must eliminate them. If required to be eliminated, then Part 1 of the legal test is met. If NOT required to be eliminated, then the test cannot be met. 

The Article XXIV defence would therefore not apply in any case where the elimination of a regulatory barrier for the benefit of another RTA member was not likewise extended to the benefit of all other WTO Members. 

A. What is an ORRC ? 

Paragraph context. 

The term refers backward to “the elimination of duties and ORRCs”, 

(duties plus ‘something else’)

AND

forward to the Articles listing, “except where necessary, Arts. XI-XV and XX…”

(suggesting these articles as examples of ORRCs) 

B. Narrow view of ORRCs, 

as limited to Article XI. Measures (other than duties) upon importation and exportation, 

This would align Article XXIV with GATT law dealing with obligations at the border -  
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B.1 Discussion 

The narrow construction places para. 8 requirements solely within the context of what GATT law would otherwise characterise as “border” measures. Consistent application and definitions drawn from Art. XI cases can apply to examination. 

The narrow construction for XXIV examination avoids inventory and characterisation of domestic regulations, i.e., content of plan and schedule and review obligations. 

The narrow construction forms a lower barrier to formation, but also eliminates the Article XXIV defence where elimination of a regulation on behalf of an RTA member is not extended to other WTO Members. (Art. I violation as applied to matters in Art. III). 

The narrow construction avoids an RTA preemption of GATT TBT recognition provisions. Recognition (waiver) activities remain in TBT for all members. (compare GATS VII).   

HOWEVER, (Difficulties with an Article XI construction): 

Why would ORRCs call to eliminate what is already generally prohibited among all GATT parties by Article XI? (Is it possible that ORRCs are not referenced AT ALL to Article XI measures)? 

Terminology. Art. XI does not use the term “regulation” nor “ORRCs”. The term “regulation” is used by Article III for internal treatment. Articles XI-XV do refer to application of QR’s (supportive), but Art. XX, provides general exceptions, including violations caused by internal regulations, etc.(non-supportive) 

An unusual Implication: One case suggests that a production process measure (PPM, environment, labour standard) imposed upon imports is an Article XI measure. RTA members would be required to eliminate PPM measures if they fall under Article XI.  

C. Broader view of ORRCs as including “restrictive” domestic regulatory treatment

ORRCs as “restricting commerce” establishes an “affecting” or “hindering trade” standard.  

Compare TBT Art. 2.2 “unnecessary obstacles to international trade” ORRC standard is even higher if “restrictive” is more like “affecting” then “unnecessary”. This would require more regulations to be eliminated. 

C.1 Discussion

What state practice or historical context for a hindering trade test or for elimination of regulatory ORRCs? 

EC law considered on discrimination for member state regulatory until Dassonville (1970’s). 

Viner recounts no custom union practice dealing with regulatory barrier elimination. 

Havana discussions indicate overall a desire in ITO charter to no impose regulatory mandates, positive or negative. 

What parallel to GATS Article V, where application of national treatment (not hindering trade) is the standard of regulatory treatment for an RTA? 

D. Alternative constructions : 

D.1 Trachtman suggested “unnecessary” and “discriminatory” regulatory restrictions to be covered by ORRCs, effected by “Understanding”. 

Discriminatory & restrictive as against whom? Paragraph 8 is internal, suggesting that ORRCs eliminating discriminatory measures should be those discriminating against the other RTA members (less favourable treatment to an RTA member). 

D.2 “Protectionism” approach

1. Articles listing. VI and XIX are not listed. Suggests that ORRCs requires eliminating protectionist measures (favouring domestic production). Thus, elimination of duties (otherwise legal but protectionist) and ORRCs, including anti-dumping, safeguards (otherwise legal but protectionist) all as to a completed formation. This equates ORRCs with commercial policy instruments. 

2. Regulations discriminatory against an RTA member. These would be domestic regulation more restrictive as to RTA members than as to non-WTO members. Given the objective of the exceptions, such measures should fall within the definition of ORRCs. Question: should trade restrictive rules of origin as between RTA members be considered in ORRCs ? 

II. ORCs as in paragraph 5. 

The Appellate Body has endorsed a very broad scope for this ORC term, as any trade or regulatory measure affecting the trade of other WTO Members. 

Any regulation having an impact on trade, as covered by WTO (SPS, customs valuation, anti-dumping, technical barriers), and, other trade related domestic regulation, environment standards, export credit schemes, and an evolving concept. 

II.A. ORCs as equal to ORRCs?. Consider the context. 

Paragraph 5 proviso permitting formation as exception to GATT rules provided that ORCs not on the whole more restrictive, i.e., no raising of new trade barriers for an RTA. Any trade barrier should be considered. 

Paragraph 8 context is the threshold level of liberalisation to be reached in order to separate CUs and FTAs from other non-favoured preferential schemes. 

II.B. Question if a single ORC made more restrictive in course of a formation is “excusable” where the assessment of ORCs overall (on average) is shown to not be more restrictive? 

1. Turkey test part 1 is met, measure upon formation complying with paras. 8 and 5

2. Turkey test part 2 ? How could a formation be prevented by non-introduction of a single measure? 

II.C Customs Unions 

An additional aspect for customs unions considers paragraph 8(a)(ii) ORCs, where this requires that substantially the same ORCs must be applied by each CU member to the trade of other territories. 

The scope of paragraph 8 ORCs does determine what level of external regulatory harmonisation is required to form a customs union.  

Consider that if the same scope of paragraph 5 applied to paragraph 8 ORCs. Then anything that could affect the trade of third parties would have to be harmonised. Note. ECJ only granted clear external competence for the EC customs union for technical barriers in Opinion 1/94, (34 years after Rome treaty). Same term, different context. 

Conclusion

XXIV is intricately drafted. Havana modifications for three Articles taken up in 29 subcommittee meetings on a joint referral from Development and Commercial Policy Committees.  

Purpose of the Article. A legal / trade policy objective is sought to limit discrimination in international commerce. The Article is not intended to serve (only) an economic objective of avoiding trade diversion, or generating net trade creation.  

Distinct paragraph 8 and paragraph 5 analysis. Many working groups mixed the sequence of examination drawing paragraph 5 considerations into paragraph 8 determinations. Unless (and until) an RTA complies with paragraph 8, there is no point in discussing its external effects according to paragraph 5. The second questions is moot. 

� For customs unions only, a further consideration is the scope of paragraph 8 (a)(ii) ORCs as these are also required to be substantially the same as to the trade of non-CU WTO Members. 


� GATT regime relation to Article XXIV. We say that paragraph 8 is “internal” and paragraph 5 is “external”, but both paragraphs state conditions for “border” measures. Paragraph 5 states conditions “regulatory” requirements, paragraph 8 may state conditions for regulatory requirements. Thus, do not equate para. 8 with GATT internal requirements, and para. 5 with GATT external requirements.
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