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Proposals for a Reform of the WTO Anti-Dumping Agreement (Agreement on Implementation of Article VI of the GATT 1994)  

During the past years, the number of anti-dumping cases has risen sharply. Since tariffs have largely been reduced, anti-dumping has become a popular means to protect domestic industry. Many countries resort to antidumping measures, especially in times of economic decline.

The USA and the EU are the main users of antidumping measures in order to fend off undesired imports especially from countries with low labour costs. In turn, increasing numbers of victims of this policy – such as Mexico, India, Argentina and China – are beginning to apply anti-dumping measures as well.

We therefore consider it appropriate to prohibit the protectionist abuse of anti-dumping legislation within the framework of a new WTO trade round. Any reform of the Anti-dumping Agreement should result in a restriction of the use of anti-dumping measures. For this purpose it is necessary to limit the national anti-dumping authorities' extensive discretionary powers when interpreting and implementing the WTO Anti-dumping Agreement. However, another deciding factor would be to tighten the conditions that have to be fulfilled in order to impose anti-dumping measures, because already the initiation of an investigation results in fluctuations and market distortions and places considerable burdens on the companies concerned.

The imposition of antidumping duties is a political decision. This apparently is not always clear because significant powers of legislation in many countries are transferred to specialised agencies and administrative bodies, where decisions are taken automatically. This leads to a democratic deficit, where only the interests of the domestic industry are taken into account.

For this reason, the WTO Antidumping Agreement should clarify that even if the necessary conditions are fulfilled, the imposition of any antidumping measure is a political decision, and should be made only after a political process. This process must include an evaluation of the interests of all parties concerned, including consumers, importers and users. This will make it clear that there is nothing mandatory about antidumping measures, and that any antidumping measure should only be imposed if it is in the public interest of the relevant WTO Member.
We propose the following changes to the WTO Anti-dumping Agreement (Agreement on Implementation of Article VI of the GATT 1994):

1.
Prohibition of chain complaints
If an investigation is terminated without the imposition of anti-dumping measures or if the application has been rejected or withdrawn, a new application concerning the same product and country should only be admissible after the lapse of one year.

2. 
Authority to submit an application
Those domestic producers who expressly support the application should account for at least 50 % of total production, otherwise the application should be considered inadmissible.

3. 
"De minimis"-rules
The minimum values for the volume of allegedly dumped imports and the margin of dumping should be raised. Our suggestion is that the imports concerned should account for a market share of at least 25 %, with the market share of each supplier country amounting to at least 5 %. The margin of dumping should be at least 10 % of the export price. If it cannot be proven that these minimum values are being exceeded, the investigation should be terminated immediately or not be initiated in the first place. 

4. 
Public interest
The WTO Anti-dumping Agreement should include an evaluation of "interests", taking due account of and evaluating objectively the interests of all parties concerned, i.e. also of importers, users and consumers. Anti-dumping measures should only be imposed if they are in the public interest of the respective WTO Member. 

5. 
Standardised procedures
The WTO Anti-dumping Agreement should guarantee standardised procedures in all Member States. The time limits for the proceedings should be calculated in working days of the investigating country. New investigations should not be allowed to exceed 15 months, reviews should be limited to 12 months. Provisional measures should not be permitted to be introduced later than nine months; at present, article 7 of the WTO Anti-dumping Agreement does not provide for such a limit.
6. 
Investigation Periods

The period for the investigation of dumping should normally be limited to 12 months. For the investigation of injury, the same period plus the previous three years should apply.

7. 
Standardised questionnaire

The WTO Agreement should provide a standardised questionnaire to be used in all WTO-Member States that requests only the information necessary to conclude the investigation. This questionnaire should be provided in the language of the respective national anti-dumping authority as well as in one of the official languages of the WTO, i.e. English, French and Spanish.

8. 
Transparency
Before introducing provisional or final measures, the interested parties should be consulted in a sufficient time for them to defend their interests. They should also be notified of the provisional determinations; so far, Article 6.9 deals only with final disclosure.

9. 
Discretionary powers of the anti-dumping authorities
The WTO Antidumping Agreement should regulate clearly that even if the necessary conditions are fulfilled the imposition of definitive measures is optional.

10. 
"Lesser duty"-rule

The so-called "lesser duty" rule should be applied in all cases. The anti-dumping duty should be lower than the margin of dumping if this lower duty is sufficient to remove injury. This rule fulfils the purpose of anti-dumping duties, namely to protect domestic producers from the damaging effects of dumped imports.

11. 
Duration of measures

Final measures should remain in force for a maximum of three years. The present maximum duration of five years does not take technological developments and the cycle of many products, in particular of consumer goods, into account enough anymore. Especially IT-products are considered out-of-date after two years. 
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