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Introduction

Consumer groups recognise the need to balance the value and benefits of market openness 
with the obligation to provide access for all to basic goods and services and the importance of defining and meeting safety and other standards. As representatives of the general consumer interest (the public as purchasers and users of goods and services), consumer organisations are necessarily concerned about public decisions, including those of the WTO, that will affect their members and consumers at large.

The international consumer movement demands a multilateral trading system which supports and encourages the protection and development of consumer rights. Consumer policy is integrated into trade policy at both the national and international level and this requires that consumers must be represented in policy making.

The current negotiations are commonly referred to as the Doha Development Agenda. 
The Doha Ministerial Declaration states: “The majority of WTO members are developing countries. 
We seek to place their needs and interests at the heart of the Work Programme adopted in this Declaration.” We welcome this reaffirmation of the 1994 Marrakesh Agreement which declared “sustainable development” as an explicit objective. We look to see these grand statements honoured in their application. We believe that there is a community of interest between the needs of poorer countries to develop and the needs of consumers worldwide.

The consumer rights most often invoked in the WTO context are the right to:


· the satisfaction of basic needs – access to basic goods or services necessary for survival, such as food, water, energy, clothing, health care, education and sanitation; these goods and services are central to several WTO agreements including the Agreement on Agriculture (AoA), the Agreement on Textiles and Clothing (ATC), the General Agreement on Trade in Services (GATS), and the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS), and of course, the original General Agreement on Tariffs and Trade (GATT), covering, as it does, much trade in goods.


· safety – protection from hazardous products, production processes and services by bans on dangerous goods and establishment of mandatory safety and information standards; WTO agreements such as those on Sanitary and Phytosanitary Measures (SPS) and Technical Barriers to Trade (TBT), are clearly relevant here, as well as ‘exceptions clauses’ such as Art. 20 of GATT.

· information – protection from misleading or inaccurate advertising and labelling, as well 
as provision of information enabling informed consumer choice regarding the quality of products including their related processes and production methods; again the TBT is relevant and the general protection of consumers from deceptive practices figures in ‘exceptions clauses’ such as GATT Art. 20 and GATS Art. 14, and thus as permitted restrictions on trade.

· choice – access to a variety of quality products and services at competitive prices; this is the essence of trade and thus the raison d’etre of the WTO.

· representation – advocacy of consumers’ interests and ability to take part in the formulation of economic and other policies affecting consumers, i.e. the right to be heard; here the WTO has made progress in recent years but there is much that remains to be done. For example, 
we regard the ‘request -offer’ process in GATS as unjustifiably secretive.

· a healthy environment – environmental safety for present and future generations. 
This features again as ‘exceptions’ within WTO rules, and we are concerned to see the development of cross-compliance between those rules and Multilateral Environmental Agreements (MEAs).

The implementation of WTO rules must not be allowed to threaten these fundamental consumer rights and lead to an unbalanced distribution of the benefits of the expansion of world trade. While the Uruguay Round contained some liberalisation measures which could benefit consumers, the package also contains potentially or actually negative elements.  

The purpose of the research referred to in CI’s Consumers in the Global Marke” programme 

was to examine the impact of trade liberalisation under the WTO agreements and other economic reform programmes. The research did not cover all aspects of the WTO agreements (for example textiles and manufacturing were not prominent) but it does outline some of the key consumer concerns about specific WTO agreements, or their potential implementation.

The clarity of the trends varies greatly. In services, particularly in the utilities, it is difficult to discern a clear pattern as yet given that GATS is a recent treaty operating on a positive list basis whereby governments select sectors for liberalisation. But we fear that regulations designed to protect consumers could be considered unduly restrictive of trade leading the WTO to over-reach into considering the merits of essentially domestic concerns. 

In agriculture, the picture is clearer in that the AoA permits dumping to continue. It has indeed continued with serious effects. Furthermore, there is evidence that subsidies thought to be non-distorting may in fact be trade distorting, and may thus contribute to overproduction and dumping. Meanwhile, in agriculture as in manufacturing, tariff escalation continues to operate to the detriment of developing country economies and consumers worldwide.

There are elements of the Doha Ministerial Declaration which we welcomed such as the commitments to phase out export subsidies in agriculture and to reduce or eliminate tariff escalation and statements on TRIPS and public health and the right to regulate in services. But the subsequent negotiations have proceeded very slowly, mandated deadlines have come and gone. We are particularly concerned about the lack of progress in TRIPS in respect of public health and patenting of life forms which have serious ramifications for consumers in developing countries. 

While these existing negotiations are stalled, the Doha Agenda gives every sign of being overloaded and yet is taking on new issues.

We set out below what CI hopes will be agreed at the Cancún conference and carried forward through the remainder of the Doha negotiations.
Agriculture / Agreement on Agriculture (AoA)


Agricultural liberalisation responds to a natural community of interest between development needs and consumer needs worldwide. This is clearly in the interests of our members North and South. Northern consumers pay the price of their countries’ protectionism either as consumers through higher prices, or as taxpayers through higher taxes spent on direct income aids, or both. The accession of ten new members to the EU will increase this trend.

Consumers in the developing countries lose as a result of  such trade practices as subsidised dumping by Northern producers which causes immense turbulence in Southern food markets and undermines local food production. In order to avoid going out of business, some developing country producers (e.g. Kenya, Colombia, Fiji) are going into ‘exotic’ products like flowers in order to avoid competing with protected Northern products. As a result that output is lost to local consumers. This trend may be reinforced by corporate farming aimed at rich country ‘niche markets’ which may further undermine production to meet the needs of local consumers. Consumers all over the world expect to be able to buy local agricultural products. Local production for local markets in developed and developing countries needs to be possible within the framework of trade agreements.

CI was disappointed at the outcome of the Uruguay Round (UR) negotiations, but welcomed agriculture’s inclusion and the promise to reduce such perverse policies as rich nation export subsidies and inappropriate and excessive domestic support. Special and differential treatment (S&D) was meant in principle to require fewer trade concessions to be made by developing countries. In practice they have made more and received less. 

For example, Art. 6 of the Agreement on Agriculture (AoA) specifically exempts from reductions such programmes as input subsidies (such as fertilisers) and agricultural and rural development programmes. Such ‘non product-specific domestic support’ up to 10 per cent of the value of total annual agricultural output can be provided within AoA rules and no developing country has reached that ceiling. Yet several of our members report that poor countries have had to reduce such support because of conditions economic adjustment programmes such as those negotiated with the IMF/World Bank. Sometimes these reductions are attributed to the AoA.

· Ghana  The removal of input subsidies and other supports, such as low-cost credit, has contributed to price rises.


· Fiji  Withdrawal of government assistance from inputs and machinery leasing. Our report concludes that: “The withdrawal of government support has caused the farmers to compete on an uneven playing field.”


The AoA may be misinterpreted by national governments or may be overridden by adjustment programmes, but if developing countries are going further than they need, and their actions are being wrongly attributed to the AoA, then confidence in the negotiation process is undermined.
Transnational agribusinesses continue to market aggressively in poor country markets, using subsidies that their own governments refuse to eliminate or reduce. Exports dumped at prices below the cost of production may bring some short-term benefits to consumers but at the risk of endangering long-term domestic production and food security, as CI and others, such as the Friends of the Development Box, argued in Doha.  

National examples, from CI’s research, of the effects of subsidised exports include:

· Fiji  Surging imports have caused small-scale semi-subsistence rice producers to abandon production and the land. Some food prices have fallen, but at the high price of social dislocation, rural unemployment and rural to urban migration.

· Indonesia  Low rice tariffs have produced surges of rice imports from Japan (where rice is heavily subsidised) and Thailand, leading to loss of local production, abandonment of farming and premature urbanisation.

· Philippines Cheap poultry imports from the USA have led to the collapse of local poultry production. This has been reinforced by reductions in local support due to the interpretation of the AoA referred to above.

· Chad  US dumping in the cotton sector led to export losses of US$16 million for Chad in 2000/01 at a time when cotton prices were the lowest for 30 years. The International Consultative Council for Cotton estimates that export receipts in 2001 for eight West African  countries would be US$917 million were it not for US subsidies, when in fact they were US$725 million, a difference of US$192 million. The EU has less effect because of the lower volumes but the EU subsidies per kilogram of cotton are the highest in the world.

· Kenya  There is a similar pattern: “Cotton production has fallen below the requirements of domestic textile factories, despite the fact that there is ample potential not only to meet the demand of local textile industries but also to produce a surplus for export.” 

Even large developing countries are heavily affected by dumped exports. For example, Brazil could be self-sufficient in wheat if its farmers received the same prices as those in the US. Instead, it has become the world’s largest importer. This is not to argue that Brazil should be free to apply the same predatory practices. It is to illustrate the immense consequences of these perverse policies. In the first half of 2002, the US minimum guaranteed price alone came to US$24 per tonne more than the import price into Brazil.

As well as fundamental reform of the EU’s Common Agricultural Policy (CAP), reconsideration is also needed of the effects of agricultural subsidies said to be ‘decoupled’ from production. One of CI’s US members, the Institute for Agriculture and Trade Policy, has shown that direct income aids in the US have continued, in effect, to subsidise exports. The US Farm Bill of 2002 involves large increases in such subsidies.

The panoply of Green, Blue and Amber boxes used to classify subsidies in the AoA is confusing and appears not to be achieving the desired end of diminishing overproduction. The EU’s CAP reforms announced on 26 June 2003 move more towards the US direct payment system and so this evidence is highly significant, suggesting that decoupling in Europe will not diminish surpluses. This points to the continued need for further reform.  However, within the reform process, non-trade distorting support for local agriculture, environment and rural development policies may be continued.

Not only are the subsidies of the North invasive of Southern markets. In theory, trade liberalisation should allow Southern producers and Northern consumers to benefit from reverse flows. But in practice, developing countries do not get reciprocal access to rich country markets because of such practices as ‘dirty tariffication’ in which, for example, the highest percentage reductions in tariffs are made in those sectors with the lowest tariffs. (For example a 99 per cent cut can be made to a 1 per cent tariff and a 1 per cent cut to a 99 per cent tariff, with the two considered to produce a 50 per cent average). This is assisted by the drafting of the AoA which permits such practices if the letter of the law is observed. However, it is clearly contrary to the spirit of the AoA, already considered to be a disappointing agreement. Such sleight of hand must not be permitted in the renegotiated AoA.

There have been calls for a ‘Development Box’ (DB) for Southern producers to counter the array of ‘subsidy boxes’ which benefit Northern producers. The constituent parts of the DB include the full application of anti-dumping rules to agriculture so that dumping can be resisted, and the strengthening of S&D. We support extending the use of anti-dumping rules in this way. It would be a simple mechanism in legal terms, although rather more difficult in practice as the source of the dumping is Northern over-production. 

There is a further way in which S&D may be interpreted in the DB and that is in special measures for the protection of staple crops, through higher tariffs. It may be possible to achieve the desired effect by extending the application of anti-dumping rules. Furthermore,  our regional report from Africa indicates that tariffs for many products are ‘bound’ at higher levels than the tariffs actually levied. This implies that there is considerable scope for further protection within the existing arrangements. But our African colleagues report that in the case of Kenyan sugar, for example: “even when tariffs are stretched to the bound limits of 100 per cent the imported sugar somehow still is cheaper.” Governments should be free to exchange higher prices for greater stability of supply should they so choose. 

	
  CI recommends for Cancún 

· The introduction of, and adherence to, binding timetables for the phasing out of trade-distorting domestic support in developed countries, thus honouring the pledge made in the 2001 Doha Declaration. Support may be continued for non-trade distorting agriculture, environment and rural development policies; this may include appropriate income aids. 
· The introduction of, and adherence to, binding timetables for the elimination of subsidised exports and export credits used by industrialised countries to compete with agricultural exports of developing countries. 

· The non-renewal of the so-called ‘peace clause’, exempting agriculture from challenge under WTO rules on subsidies until the end of 2003.

· An agreement to add a food security clause to WTO rules, allowing governments to respond appropriately to protect food security. One simple mechanism would be to apply anti-dumping disciplines fully to agriculture. This would allow countervailing duties to be applied to protect domestic producers against dumpers. Alternatively, higher bound tariffs could be allowed for developing countries in cases of food security commodities.

· S&D allowing developing countries policy flexibility to protect small farmers should not
be undermined by adjustment programmes and its full potential should be stressed by the WTO. It should be made clear that the AoA does not require all farm support programmes to be dismantled. 

· No requirement for further liberalisation by developing countries until a full impact assessment of the Uruguay Round on food security and rural development has been carried out.

· Averaging of tariff cuts leading to ‘dirty tariffication’ should be stopped and tariff escalation eliminated.

· An agreement on greater market access for developing country agricultural exports, particularly those benefiting small producers, accompanied by technical and health and safety standards applied in accordance with WTO rules. 


Further progress in agricultural liberalisation by the rich producers is clearly built in to the existing WTO mandates, and has been the case since 1994. This must not be made contingent upon new concessions being made by developing countries. Rather it should be seen as honouring existing undertakings.

Services / General Agreement on Trade in Services (GATS)

Regulatory structures are vital for the delivery of public utilities. Yet CI evidence from developing and transition economies confirms that in many such economies these are still evolving or not in place. CI therefore strongly welcomed the affirmation of the ‘right to regulate’ in the Doha Ministerial declaration. However, this right should be stated in the body of the General Agreement on Trade in Services (GATS) treaty rather than in the preamble where it is to be found currently.

CI research indicates that it is very difficult to attribute trends in services to GATS, because it is such a recent treaty and it operates on a positive list basis, under which governments decide which sectors to offer for liberalisation. Many of the fears expressed about GATS relate to the features of past episodes which CI described as ‘false liberalisations’ in its 2001 research on the issue “GATS – an impact assessment”. There is danger, however, that, under pressure to make commitments under GATS, countries will liberalise before the proper consumer protection, competition and regulatory structures are developed and introduced. This would lead to a repetition of false liberalisations, characterised by ownership being transferred to private (often foreign-owned) under-regulated monopolies.

· Brazil  CI member IDEC concluded that the telecommunications market was skewed in favour of foreign operators which had introduced huge price increases, or profited from the pre-privatisation increases. The cellular phones market was opened up in 1997, before the regulator, Anatel, was established in October, and the fixed telecoms system, Telebras, was privatised by June 1998, with regional companies sold to Italian, US, Canadian, Dutch, French, Portuguese and Spanish as well as Brazilian interests. 


· Mali  The same foreign company is the majority owner of the electricity and water systems and effectively operates as service provider and regulator. “The new company continues to be judge and party relative to its actions”. This does not provide an independent channel to address consumer concerns. Our member’s report does not show any improvement in access to water and electricity since privatisation.

Access and affordability, not just quality and standards, are key concerns for consumers, particularly poor consumers. Many services in the utility sectors are starting to liberalise, with some success, from very low levels of access. But the issues of cross-subsidy and universal service are key to ensure that benefits are widely shared, and services expand to meet the needs of the poor. GATS must not prevent such arrangements from being developed. Here are some of the issues of access and universal service that emerged in our research:

· Ghana  Telecommunications reforms have led to a rapid increase in the number of fixed and pay phones, from 3,166 in 1996 to 191,380 in 2000, a huge increase. However, there has been an overwhelming concentration of services in urban, higher-income areas in contrast to the rural areas.
· Zambia  Only 18 per cent of Zambian households have access to electricity, and just 2 
per cent in rural areas. Extension of electricity supply is hampered because the poorest consumers would have to spend 41 per cent of their income on their basic energy requirements if they were connected at the commercialised rates.
There does not seem to be a clear link between GATS commitments and successful pro-consumer liberalisation. One the one hand, progress in services liberalisation (such as telecommunications in Ghana and Slovenia) has occurred independently of GATS. 
On the other hand, cases where GATS commitments have been made (such as in Poland 
and Kenya) have manifested problems such as the following: 

· Poland  has seen slow progress in telecommunications liberalisation and has the second highest charges of fixed lines in the OECD, despite GATS commitments and the participation of more than one foreign operator. The telecoms regulator was not established until 2001 even though the incumbent TPSA set off down the road to liberalisation in 1990, when it became a joint stock company.


· Ghana  The huge increase in telephone services has occurred in partnership with Telecom Malaysia in the absence of a GATS commitment. 


· Kenya  Despite GATS telecommunications commitments, consumer organisations’ expectations have been disappointed over the last two years by continuing monopolistic practices in the fixed telecoms sector. “If the decision to award Telcom Kenya Ltd a monopoly
by the Communications Commission of Kenya had been otherwise, consumers would have long shifted their loyalty to other companies.” This contrasts with the rapid growth of the less monopolistic mobile sector.

The water sector is particularly sensitive at present in the light of its prominence in the Millennium Development Goals and above all, because of its significance in the lives of all consumers. It is all the more regrettable that there is confusion as to its place in the WTO framework because of its treatment as a good and/or a service, because of its absence from 
the UN classification list and because of the overlap between GATS and the WTO Agreement on Government Procurement. There have been highly contentious privatisation schemes in recent years involving Northern hemisphere companies in developing countries. Some concession agreements in the Philippines, Argentina, Bolivia and Malaysia have collapsed, often in acrimony, and even civil disturbance. 

These episodes cannot be attributed to GATS, and indeed, at present the trend is for foreign investment in this sector to decline. What they do indicate is that there is a need for the development of a set of international rules and conventions which are about much more than market access. Yet market access is promoted by GATS and regulation is constrained. CI is currently very active in this field, and we argue the case for transparency of concession contracts, for example, and public participation in regulation; issues which are not dealt with 
by GATS. On the contrary, the GATS agreement interprets transparency as being about making clear for market entrants the conditions that governments may impose. In other words, it is one sided.

On Mode 4 of GATS, ‘the movement of natural persons’, in our GATS impact assessment  for the Doha summit in 2001 we indicated the scope for improvements which would help many  developing country economies and developed country consumers. It is regrettable that so little discussion has taken place, not only of the benefits but also of the problems that outward movement of skilled workers can cause for developing countries. This aspect of GATS is being largely ignored by the Northern WTO members, who place greater emphasis on the other Modes (such as ‘cross border supply’ and ‘commercial presence’) most favourable to Northern producers.

Although GATS has yet to have a clear effect, CI has serious concerns, shared by many other observers, about provisions in the treaty and seeks the following improvements: 

· The right to regulate should be stated in the body of the treaty and not just in the preamble.
· The definition of services ‘provided in the exercise of government authority’ (Art. 1.3) 
is ambiguous and should be clarified to allow state provision of public services to be protected.
· The consumer right to access to basic services should be promoted through explicit recognition of the role of universal service provisions and subsidy. The telecoms 
reference paper indicates that universal service provisions are not ruled out provided
they are transparent and non-discriminatory. This should also be made clear for other sectors, by being specifically allowed for in the treaty or through a memorandum of understanding. Temporary safeguards measures may not be enough to ensure that the liberalisation of services does not erode the access of poor consumers to basic services.
· The scope of the ‘necessity test’ under GATS Art. 6.4 on domestic regulation should be clarified. Any such test should apply only to liberalisation offers in the line with GATS’ positive list approach, not across the board; the treaty is ambiguous on this point. Regulation should be seen as aiming to promote access and not just ‘to ensure the quality of the service’ as stated in Art. 6.4. CI is not convinced that the necessity test is needed at all; it could prove to be a case of WTO ‘overreach’. It is alarming that matters as detailed as municipal zoning (which might impact on retail store development) have been raised in GATS discussions as being possibly subject to the necessity test. Regulations with protectionist intent can be prevented by application of the rules on national treatment, 
not by applying the necessity test. Failing removal of the necessity test, CI believes that
a ‘common sense’ test of proportionality would be more appropriate. EU Trade Commissioner Lamy has indicated a similar view but, unfortunately, the judgement of the European Court of Justice on proportionality has equated it with ‘least restrictive’, similar in effect to the necessity test. 
· The provisions of the treaty governing transparency and competition are phrased in such a way as to encourage market entry per se. They should be amended to reflect consumer protection as an integral concern. We are also alarmed by the apparent interpretation by the US that the transparency provisions could impose a duty on governments to set up advance consultation with potential investors.

	
CI recommends for Cancún 

· The WTO Services Council should undertake to meet the above concerns by clarifying the treaty provisions either by amendments to the treaty or by memoranda of understanding. This process can proceed during the remainder of the Doha programme.


· In the meantime, the confidentiality surrounding GATS’ ‘request-offer’ process should be abandoned. It is not a treaty requirement and it needlessly increases public confusion and suspicion about what is already a complex process. 


· Discussions of the positive and negative aspects of ‘movement of natural persons’ should be moved forward.


· Clarification is needed of the place of water in WTO jurisdiction.



Trade Related Aspects of Intellectual Property Rights (TRIPS) 

CI opposed the TRIPS agreement when it was incorporated into the Uruguay Round (UR). The origins of the agreement are not reassuring. For as WTO Director-General Supachai indicated to the London conference of the Commission on Intellectual Property Rights (CIPR) in 2002, it started off in the UR as a means of introducing measures against counterfeiting, a far narrower and less contentious remit than its present scope. The expansion of the TRIPS mandate is attributable to the desire by governments with powerful pharmaceutical industries to have access to the proposed dispute settlement procedures of the WTO as a means of gaining the extra judicial muscle to protect their patents. We do not believe this was an appropriate use of the WTO.

TRIPS and public health


More than two billion people, or one-third of the world’s population, do not have access to essential medicines. The problem is particularly alarming in the poorest parts of Africa and Asia where up to half of the population do not have such access. 
A major cause is the prohibitively high price of patented medicines. In addition, the pricing patterns are highly irrational. This has been borne out in several studies undertaken over the years by Consumers International and Health Action International, that reveal that the retail prices of proprietary drugs in many developing countries of Africa, Asia and Latin America were higher than the prices in the ten OECD countries studied. Our more recent studies found the following:

· Uganda  In this country hit by the HIV/Aids pandemic and malaria over 90 per cent of health care consumers were paying for their treatment privately, and were thus directly vulnerable to drug price fluctuations. In Uganda 90 per cent of drugs are imported.
 Recent patented drugs originated from the rich countries while cheaper generics (two thirds of the total in circulation) came from developing countries (including Uganda itself) with the result that ten times more people were treatable than with patented drugs. Long patent protection and denial of access of alternative generic sources will further delay or deny affordable treatment. This risk is imminent as alternative sources dry up as generic producers such as India become TRIPS compliant.

· Chile  Experts have estimated that introduction of TRIPS-compliant legislation will lead to price increases up to 800 per cent for some of the most widely sold drugs. This is especially significant as Chile has a strong generics sector and exports to the rest of Latin America.  The legislation is likely to benefit large companies at the expense of small and medium producers. 

The problem of lack of access is particularly acute in least developed countries that do not 
have the professional, financial and technological resources to undertake the manufacturing 
of medicines. Lack of domestic market size compounds the problem. All of the LDCs and 
the vast majority of the developing countries do not have the capacity to produce therapeutic ingredients for the manufacture of pharmaceutical products. Most are also unable to even produce finished products from chemical intermediates. Yet the TRIPS Agreement serves to entrench the monopolies of the pharmaceutical industry by granting 20-year product and process patents thereby benefiting rich country pharmaceutical industries with developed research capabilities. 

CI welcomed the Doha Declaration on the TRIPS Agreement and Public Health in 2001. 
The declaration affirmed in effect, the primacy of public health over private patent rights. 
It also  confirmed the legitimacy of the use of compulsory licensing for public health and, most importantly, “the freedom to determine the grounds on which such licences are granted.” However, there is continuing concern about countries where there is little or no manufacturing capacity, and about the limitations on parallel imports to them to allow them to take advantage of lower prices for generic drugs. 

The Doha Declaration mandated the TRIPS Council to find practical solutions to these problems by December 2002. This did not happen. The Draft Decision on “Implementation of Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health” circulated on 16 December 2002 in the TRIPS Council offered a political compromise solution. However, there has been no consensus on this text. We believe that it is flawed in any case, because it would redefine and limit the application of the Doha Declaration. In particular, it refers in effect only to the most serious emergencies instead of the broader public health remit. Furthermore it would exclude all countries that are not members of a regional trade agreement that has less than 50 per cent of its members classified by the UN as Least Developed Countries (LDCs). This is a tortuous and arbitrary distinction which discriminates against consumers in some of the poorest countries. 

	  CI recommends for Cancún
· WTO Members should respect the spirit and intent of the Doha Declaration and implement 
it in its entirety, without limiting by redefinition of its scope and effect. This means giving a liberal and expansive interpretation to Para. 4 and 5, which provide flexibility for Members 
to take measures to protect public health, and in particular recognises: “the right to grant compulsory licences and the freedom to determine the grounds upon which such licences are granted.”
· Developed countries must undertake to implement with immediate effect their commitment under Para. 7 of the Doha Declaration to provide incentives to their enterprises and institutions to promote and encourage technology transfer to LDC members. 
· WTO Members should expeditiously address the problems of countries that do not have sufficient manufacturing capacity in the pharmaceutical sector to make effective use of compulsory licensing. 
· Compulsory licensing and parallel imports should not be restricted to treatment for pandemics but should be extendable to broad public health goals.
· The moratorium on dispute settlement cases involving compulsory licensing and parallel importation of medicines should be extended until the relevant issues are resolved.



TRIPS and patenting of life forms

Art. 27.3(b) of TRIPS allows intellectual property protection for plant varieties and other life forms. It seeks to confer private property rights over what are essentially discoveries in nature and not inventions. It risks criminalising traditional practices of small farmers in developing countries, who for generations have saved, used, exchanged and sold seeds among themselves, thereby improving and developing new seed varieties. TRIPS could therefore undermine the economy of these countries and confer control over food production to corporations that have the resources to invest in the technology and the patenting of new life forms. This is a further threat to food security and to stable agricultural production.

TRIPS is not in conformity with the provisions of the Convention on Biological Diversity (CBD) and the International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA). There are already numerous cases of patents being filed by corporations in developed countries based on the traditional knowledge and folklore of communities from developing countries. Developing countries do not have the resources to continue fighting the patenting of their genetic resources. 

CI welcomed the Doha WTO Ministerial Declaration calling for a review of Art. 27(3)(b) of TRIPS. We are concerned that discussions at the TRIPS Council on these issues has been slow. Yet useful work has been done in other fora. We concur with the findings of the independent Commission on Intellectual Property Rights (CIPR) set up by the UK government to study the appropriate forms of intellectual property rights that would be beneficial to developing countries. The CIPR recommends that the TRIPS Council review of Art. 27(3)(b) should preserve the right of countries not to grant patents for plants and animals, including genes and genetically modified plants and animals. The Commission also recommends that developing countries should develop sui generis regimes for the protection of plant varieties that suit their agricultural systems. Such regimes should permit access to protected varieties for further research and breeding, and provide at least for the right of farmers to save and plant back seed, including the possibility of informal sale and exchange.

	  CI recommends for Cancún

· Prohibition on patents on life forms: amendment to the text of Art. 27.3(b) to prohibit patents for plants, animals, micro-organisms, essentially biological processes for the production of plants or animals, and non-biological and microbiological processes for the production of plants or animals.

· Member states of the WTO have the right to determine sui generis plant variety protection regimes that are suited to their social, cultural, economic and development needs. An explanatory note on this should be included with reference to Art. 27.3(b) to ensure that there is no ambiguity over the interpretation of what constitutes ‘effective sui generis’  legislation.

· The TRIPS intellectual property regime must be harmonised with the CBD and the ITPGRFA, by providing for recognition of the sovereign rights of states and their people to their biological resources. The rights of farmers, community and public sector researchers, and their access to plant genetic resources, must be protected in TRIPS. This should be included in the preamble to the TRIPS Agreement.



TRIPS and copyrights and access to education

One of the Millennium Development Goals is to improve education. However, the TRIPS formulation of copyright protection is one of the barriers to universal education. Even before TRIPS, at the 1967 Stockholm Conference of the Berne Convention, developing countries pointed out that the Convention’s copyright protection for books and learning materials made it difficult for them to accomplish their education and research ambitions.

Art. 7 of the Berne Convention (which is incorporated into TRIPS by virtue of Art. 9) provides for the minimum duration of protection for literary works as the author’s lifetime plus 50 years, which is higher than that provided by most developing countries prior to TRIPS. Developed countries have sought to further ratchet upwards the duration of protection. For example, the US and EU amended their laws to increase the duration of protection to “life of the author, plus 70 years” and have sought to extend this to the developing world by way of bilateral agreements. 

Furthermore, TRIPS requires a work to be original, fixated (written) and created by an individual (or perhaps joint authors) to be eligible for protection. This precludes the protection of oral traditions and results in the misappropriation of traditional knowledge. TRIPS therefore permits the expropriation of community rights over a wide range of traditional art forms. What rightly should remain in the public domain is unjustly removed into the private.

	  CI recommends for Cancún

· Art. 10 of TRIPS should be amended to permit the use of copyrighted material with respect to computer programs and compilations of data on favourable terms for the purpose of non-profit, educational, research, public health and other public interest related activities, including rights of translation into all national and local languages. 
· Art. 7 of the Berne Convention and Art. 12 of TRIPS, which specify the duration of protection, should be amended to reflect the need to adjust the duration of protection to the development stages of the respective countries.

· TRIPS should be amended to provide for the creation of an appropriate sui generis system of protection and preservation of oral traditions and folklore acceptable to indigenous communities. 




‘New Issues’
The so-called ‘new issues’: competition, investment, trade facilitation and transparency in government procurement, are not new at all, marked as they are by seven years of debate in the WTO, and over 40 years in such other institutions as OECD and UNCTAD. It is clear that they are grouped together largely as an accident of history. Indeed in 1996 there were other ‘Singapore/new issues’ such as labour standards, which have subsequently been shelved in effect. 


Despite this the issues have been bundled together, however illogical it may seem. This is partly 
due to historically based fear of other ‘new issues’ during the Uruguay Round which grew into the deeply controversial TRIPS and TRIMs (Trade-Related Investment Measures) agreements criticised by ourselves as well as by developing countries. The current fears cannot then be discounted, but the bundling together of the issues in the debate does not help in discussing their substance. 

The political context is also partly explained, in the case of competition, by the huge anomaly of the continued stance of the Northern countries in the cases of agriculture and textiles. If the EU (the main demandeur in the field of competition) is to argue for competition, then it should not continue to take the position that it does on analogous issues that have been under negotiation for a very long time, like the Common Agricultural Policy, which has many of the characteristics of an export cartel. Yet it does do so. The Northern countries have been similarly ungenerous in the field of textiles. 

In this respect the new issues are tied up with the older ‘implementation’ issues running on from the UR, covering agriculture, textiles, TRIPS, S&D, subsidies and countervailing measures, all issues of primary interest to developing countries. We support the argument that developing countries should not have to pay again, in terms of further concessions, for the fact that the UR has failed to deliver the anticipated benefits. The developing countries should not be obliged to make concessions because of the failure of the process to meet the mandated deadlines.

A further long standing issue of relevance to anti-competitive practices in trade is the application 
of anti-dumping rules. The provisions of the 1994 anti-dumping measures agreement, on ‘constructive remedies’ before anti-dumping actions, must be activated at last and the full range of anti-dumping disciplines should be extended to agriculture. Art. 15 of the 1994 Anti-dumping Understanding effectively calls upon developed countries to exercise restraint in use of anti-dumping measures against developing countries. Instead, there have been continued threats of ‘carousel’ measures, whereby developed country members bring, or threaten to bring, spurious cases forward as a kind of harassment of competitors from poor countries. This illustrates that there are issues of competition already within the WTO rules which can be pursued to promote consumer rights, ‘old issues’ to trump ‘new issues’.

To some extent the debate has an unreal air in that elements of the new issues are scattered around the existing WTO agreements. Competition is present in GATS for example, there is a plurilateral agreement on government procurement, investment is the major element of TRIMs, and present in GATS, and there are agreements and decisions on import licensing and customs procedures. The heat generated by the debate (which has raged also within the consumer movement) can divert us from considering whether or not consumer interests will 
be promoted by further consideration of the issues at the WTO. 

Given that their bundling together is arbitrary we prefer to take each issue on its own merits. 

In any event, in the Doha Ministerial Declaration each issue is separately listed, and can only proceed to negotiations after Cancún on the basis of ‘explicit consensus’ (i.e. without the opposition of any member). Thus, in formal terms, the issues are not ‘bundled’ and so the ‘unbundling’ debate is essentially tactical.
	  CI recommends for Cancún

· Separate consideration of the ‘new issues’ on their individual merits. 




Competition

Among the ‘new issues’, it is in competition that we have carried out the most relevant research. In looking at the interconnection of competition and trade policy, CI’s findings confirm the vital importance of competition. Sometimes the issues are presented only in terms of domestic production:

· Chile  Despite extensive generic pharmaceutical manufacturing in Chile, the benefits to consumers have been captured by the dominance of the pharmacy chains. The three big chains have 80 per cent market share and the average independent pharmacy lasts only three to four years. The pharmacy chains act as a monopsony (monopolistic buyer) with 100 per cent identical prices in some product lines.

· Poland and Ukraine  Unfair mobile telecommunications contract terms are widely reported, attracting particular mention by CI members. Competition should favour the consumer interest. In practice, the research suggests, companies collude to fix unfair contracts. Similar trends were observed in the fixed telecoms sector in Peru.
But even where the issues are domestic as in these cases, the players may be multinationals as with telecoms companies in Central and Eastern Europe, heavily dominated as the region is by EU-based companies. In the water sector, two companies alone, of the same nationality, account for over 60 per cent of the world’s private water contracts. And yet each of their operations is essentially national, and being so, the issue of global market concentration is not addressed.  

Moving to the cross-border dimension, the case studies also reveal the relevance to consumers of competition policy in ensuring that potential gains from international trade are passed on to them:

· Panama  A millers' cartel stopped falling prices of wheat imports benefiting consumers despite the existence of spare capacity.

· Ecuador  A sugar refiners' cartel did not pass on to consumers the lower world price. 
The main beneficiaries were Colombian exporters, which used lower Andean Community trade tariffs to shelter from competition from other producers in the region such as Brazil (not a member of the Andean Community).

· Poland  Retrospective analysis makes clear that the collapse of agricultural prices during the early 1990s was not reflected in prices paid by consumers. On the contrary, their prices rose sharply while farm gate prices received by Polish farmers stagnated and continued to do so right until the end of the 1990s. There is a link here with the Agreement on Agriculture. 
For where agricultural prices have fallen (due to dumping in many cases) the benefits are often captured by intermediaries at different stages of the food chain.

The EU proposals suggest “voluntary case specific cooperation in relation to anti-competitive practices having an impact on international trade” (our emphasis). But the EU rules out any requirement to exchange confidential information. Yet the argument for cooperation under the WTO is based on its binding nature, which could help to pursue individual cases where consumers in one country need protection from the activities of a company based in another country.  

Cases of international oligopoly or monopoly will not be considered under these proposals. 
The proposals, if put into effect, will concentrate on assessing the overall conformity of national law against the agreed WTO principles including National Treatment and Most Favoured Nation principles, the guarantors of non-discrimination. This does not meet the practical needs of consumers for international cooperation, but focuses on scrutiny of national jurisdiction rather than cross-border enforcement which is what consumers need.

If the WTO route as proposed by the EU does not address consumers’ real concerns, what should be done? 

We conclude the following:

	  CI recommends for Cancún

· Existing areas of WTO jurisdiction covering competition should be scrutinised. For example, the 1994 anti-dumping agreement on constructive measures should be activated. The Ministerial should encourage its members to support such a move.


· It is essential to continue to encourage and support national governments to adopt competition and consumer policies and to promote international collaboration to deal with cross-border restrictive practices. Furthermore international mechanisms are needed to deal with specific cases. 


· The existing WTO Working Group on the Interaction between Trade and Competition Policy, or a new committee, should continue to work on clarification of competition issues, especially on mechanisms for controlling hard core cartels, taking input from civil society organisations and other experts. We note that UNCTAD, which has already produced the Set of Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices, is an active participant in the existing group.

· In the event of negotiations proceeding after Cancún, competition should be dealt with on its own merits and not as part of the single undertaking.




While we  are effectively arguing for delay in formal negotiation, this should not be seen as
 an argument for inactivity. Until the end of the 1980s very few developing countries had competition laws at all. Most of the 90 or so who now do have laws, acquired them during 
the 1990s, often following the advice of the OECD and Bretton Woods institutions. 
A period of bedding down and development of good practice is not an unreasonable demand. 
Investment

The debate on investment is not starting out on virgin territory. The Trade-Related Investment Measures (TRIMs) agreement, relating to agricultural and industrial goods, outlaws certain investment policy tools such as local content requirements and import limitations linked to export performance and foreign exchange limits. Furthermore, Art. 16 of GATS prohibits analogous measures, such as limitations on foreign capital, or other quotas and limits in the services field. 

CI was critical of the TRIMs agreement that emerged from the Uruguay Round since it outlawed the practices used by developing countries, but did not address those used by developed countries (for example, regional policies, or location subsidies and tax incentives). TRIMs thus stresses the obligations of governments and limits the scope for domestic control 
of transnational corporations (TNCs) without any balancing measures. The same imbalance is to be found in GATS Art. 16. It is not just a matter of the individual merits of the provisions themselves. It is rather the overall lack of balance shown by the ‘prohibitive’ approach to what governments can do. TRIMs restricts the ability of developing countries to manage engagement with TNCs and also to manage structural change in a socially responsible way. The WTO  TRIMs agreement does not give us grounds for optimism that a consumer-friendly agreement will come out of further negotiations on investment. 

	  CI recommends for Cancún

· Any discussions on investment should be restricted to a review or reform of TRIMs.



Transparency in government procurement

Government procurement methods directly affect consumers through the value-for-money obtained for public spending and more directly through the quality of goods and services obtained to support public services. Consumers International has joined many others in criticising lack of transparency in the processes by which governments award contracts. 
This applies to contracts for services to the general public (which are covered rather by GATS) as well as those to governments. In our experience foreign concession holders often operate on the basis of unpublished contracts, for example.

Concerns exist, in the developing country context, that potential WTO negotiations on transparency in government procurement could lead to discussions about market access, with small and medium companies placed at a competitive disadvantage with larger players. However, it should be noted that the Doha Declaration avoided the difficult issue 
of national treatment, which would rule out ‘the scope for countries to give preferences to domestic supplies and suppliers’. 

It is transparency of obligations and service provision (for example, the publication of service contracts) which is important to consumers. The need for this kind of transparency exists at domestic level. Such an agreement is thus outside the purview of the WTO. 

Some argue that government procurement is a matter for national governments alone. This 
does not prevent governments signing up publicly to a code of best practice as a commitment to transparency, including a commitment to publication of contracts. This could be in addition to the existing WTO plurilateral Agreement on Government Procurement. But a ‘hard’ agreement operating through the single undertaking could be another case of WTO regulatory ‘overreach’. We do not favour it.

	  CI recommends for Cancún

· The development of codes of best practice on transparency in procurement outside of the WTO.



Trade facilitation

Trade facilitation is clearly appropriate for multilateral cooperation efforts. Indeed, it is central to consumer benefits from trade. There is no point in trade liberalisation if goods are held up due to arbitrary processes and may even deteriorate as a result. Bribery of customs officers is sometimes rooted in poor transit or entry practice and indeed some officials have a vested interest in clearance systems working badly in order to maximise the possibility of bribes.
Such practices also deprive governments of revenue from legitimate customs duties. International agreements would make easier the prevention of bribery while distinguishing proper frontier procedures from spurious ones. 

But there are other less contentious ways of dealing with such matters. Many of our developing country members see the good faith of the WTO negotiators on trade facilitation as called into question by the abuse of such frontier measures as spurious use of safety standards. There is also the practical matter that dispute settlement in this area could have the effect of bringing a huge number of disputes to the WTO. If the Dispute Settlement Understanding is not to be brought to bear that undermines the case for this to be dealt with by the WTO at all.

	  CI recommends for Cancún

· Negotiations on trade facilitation should be pursued but preferably in a less contentious forum.



Standards

There is a difficult balance to strike between setting standards for consumer protection and avoiding unfair barriers to trade. Cases are reported where standards appear to have been set to levels that make it extremely difficult for developing countries to access northern markets. On the other hand,  it is widely reported that dumped surpluses imported into developing countries are of low quality, unsurprisingly as many have spent considerable time in transit. Clearly product safety matters very much to consumers. But a consistent approach is needed to avoid spurious barriers being erected in the name of consumer protection.
Worldwide concern has also been expressed by CI members about genetically modified foods, the theme of 2003’s World Consumer Rights Day on 15 March.

· Brazil  CI’s members have won a Supreme Court case insisting on environmental assessment before planting is allowed.


· Ukraine  CI members have successfully lobbied for labelling information for consumers.  

	  CI recommends for Cancún

· The WTO must ensure that reviews of the Sanitary and Phytosanitary (SPS) and Technical Barriers to Trade (TBT) Agreements are conducted formally and openly and with full consultation with consumer groups.

· The WTO must not undermine measures to support informed choice. Labelling of genetically modified foods, and eco-labelling schemes, including production methods, should not be threatened by WTO rules.

· The WTO must give priority to providing technical support to developing countries 
to help them improve food and product safety and participate in international standard setting institutions. 



Conclusions

Our conclusions regarding individual sectors are set out above and are not repeated here. 
We set out below some further general principles to guide negotations.

Transparency principles 

CI called for reform of trade governance as long ago as the start of the Uruguay Round. It also warned when the WTO was established in 1995 that a lack of transparency and accountability in its operations would undermine its legitimacy as a rules-based, member-driven body. Here are some suggested improvements in assessment of trade rules and in procedures to be followed.  

· All WTO members must be enabled to assess the current record of trade liberalisation 
and the consequences of the concessions demanded of them in the current negotiations. 
CI proposes that the UN Conference on Trade and Development (UNCTAD) should be given the mandate and the budget to carry out this programme of research, in consultation with all interested parties.

· All WTO members should be enabled to participate effectively in decision-making. 
Both the Green Room and mini-ministerial meetings invite representatives of all WTO members or the WTO will continue to be viewed as a club run by its wealthiest members principally for their own benefit. The principle of ‘consensus’ is meant to safeguard the rights of poorer and smaller countries, and this is the key to the very legitimacy of the WTO. In practice ‘passive consensus’ means that absence indicates assent. This excludes many members from key decisions.

· There should be effective consultation on, and parliamentary oversight of, national trade policy formulation. The WTO secretariat should meet with the Inter-Parliamentary Union to discuss guidelines for improving parliamentary consultation and oversight of trade negotiations at member (i.e. national) level.

· To ensure that all views are represented in trade policy negotiations and implementation, an accreditation scheme should be developed to allow international non-governmental organisations to observe WTO proceedings. 
Special and differential treatment

As the membership of the WTO has grown from the original core of richer countries to 146 
and rising, it has had to cope with greater disparity in the levels of economic development of
its members. This it has tried to do through the use of special and differential treatment. 
Under S&D, for example, the application of TRIPS rules operates to a slower timetable, and fewer concessions have to be granted in tariff negotiations for developing countries in the AoA. 
These measures have the merit of being written into the relevant agreements. 

But many other elements of S&D are essentially exhortations to developed countries to use their ‘best endeavours’ to take into account the needs of developing countries. One recent example is the EU’s “Everything but Arms” initiative, which provides market access to the least developed countries. However, even this initiative was diminished by the continued discrimination against developing country producers in ‘sensitive’ sectors such as sugar, where the EU continued to protect its own producers. This indicates the limitations that can be applied to S&D in practice. 

We suggest the following steps need to be taken in this area:

· Special and differential treatment provisions must be expanded and put into practice
as a core principle, not as an exception to the general rules. S&D must be mandatory and legally binding as well as subject to the dispute resolution mechanisms of the WTO.

· Regarding the Least Developed Countries, the central pillar of S&D should be the granting of bound, duty free, quota free access for all their exports to developed countries. This treatment must be bound under the WTO treaties.

· There is the need for an overarching Framework Agreement on S&D setting out principles and procedures for evaluation of these measures. 

A last word

The alternatives to multilateral trade negotiations are either unilateral action or the bilateral /regional trade agreements which have proliferated worldwide. Unilateralism (most likely from the big economic powers) could lead to trade war, bilateralism is often in practice one sided, and overlapping regionalisation causes immense confusion. So, if the WTO did not exist it would be necessary to invent a similar institution for multilateral trade negotiations. 

But from its inception the WTO has been engaged in a kind of ‘mission creep’, which risks blurring its initial remit, namely, matters of trade. Already compared to its predecessor, the GATT, the WTO has taken on the vast new area of services. But it has also taken on issues  which are less directly trade-related such as investment and intellectual property in TRIMs 
and TRIPS. There is further pressure for it to assume jurisdiction in such areas as labour and environment. The ‘new issues’ are trade-related in part (in particular trade facilitation and competition) but slide over into matters removed from the core business of the WTO. 

Contrary to widespread belief, the WTO is actually a small organisation in staffing terms. Ironically, given the discussion of capacity building among WTO members, the ever increasing remit is bound to cause strains in the WTO’s own capacity not just professionally but in terms of the feasibility of what can be sensibly negotiated. We believe it is time to concentrate on the core agenda.
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