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Abstract

Transparency is one of the most important trade policy tools. It is fundamental to Anglo-American administrative law, and it is found throughout the WTO agreements. But it does not work as well as it might.

WTO Members expect to respect their obligations, as best they can. Whether they do so or not matters: one way in which trade agreements make a difference is through the way they reduce uncertainty about future policy for trading partners and economic actors. If nobody knows what the policy is, it cannot have that effect. It is no longer sufficient to simply publish tariff schedules, thought that is still an essential form of transparency. Now trading partners need to have information about a wide range of domestic policies that have the capacity to affect the flow of transactions across borders in a discriminatory way, domestic policies that are increasingly subject to WTO obligations. Transparency can be a tool for distinguishing between legitimate (WTO consistent) and illegitimate (WTO inconsistent) regulation. When Article X was drafted, it applied largely to the administration of customs rules at the border.  Now these requirements for a certain form of due process most familiar in the advanced economies have been extended deep into domestic policy because of the extension of the WTO agenda, and they apply to all WTO Members whatever their administrative law tradition.

This panel will ask: Why is transparency an important policy tool? What can WTO Members do better with transparency than with negotiations, or dispute settlement?  How does this institutional form shape relations between actors in the trading system in a desirable way? Who needs information, and in what forum do they need to use it?

Transparency requirements could be a response to the reality of “imperfect information”—everybody would be better off if partners reduce their asymmetrical information about each other. Information properly deployed can be a more effective policy tool than precise and formal rules of behaviour, but the presumed effectiveness of the tool appears to depend on how the information is shared with and used by Members, not on whether it is made available to the public. 

What is the role of the WTO, if any, in promoting “good governance” within its member states? Do WTO domestic policy obligations and transparency requirements help its Members to learn about best practices elsewhere, or does it coerce its weaker Members to adopt global norms? Does WTO have the right set of rules to encourage developing country transparency? Should WTO tend more towards performance than design standards with respect to transparency, because administrative law regimes, and administrative capacity, differ?

Pascal Lamy has written that there as many as 157 different notification obligations in the WTO agreements. In the WTO Glossary, a “notification” is defined as “a transparency obligation requiring member governments to report trade measures to the relevant WTO body if the measures might have an effect on other Members.” The requirements are all inherently ambiguous, in that Members are asked to notify something that other Members might find negative, from a new food safety rule to the level of subsidies to farmers. But are they essential when so many obligations now are “behind the 

border” where trading partners can’t see what is going on without help? Actual notifications in some areas are a disappointment (subsidies) and excellent in others (food safety). Why are discussions in some committee’s perfunctory (subsidies) while other committees an apparent forum for learning (food safety)? 
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