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Abstract


The objective of this session was to scrutinize two sets of climate-mitigation policies that are already in use and consequently could have an impact on trade, namely climate standards and labelling, and the allocation of emission allowances free of charge. In the absence of an international climate-change agreement, these measures are being imposed at a national level to prevent carbon leakage and loss of competitiveness in carbon-intensive industries. Climate standards and labelling are widely used in developed countries and there are concerns that this will impose barriers on imports from developing countries. These concerns, and ways to tackle them, were discussed during the session. As regards the allocation of free emission allowances, the session mainly addressed aspects of WTO law in relation to these instruments.


The session focused on the following issues:

· What does the landscape of climate standards and labels look like?

· What are the opportunities and challenges associated with climate standards for developing countries? 

· What are the benefits of involving developing countries in the setting of international climate standards?

· Could free distribution of emission allowances be considered a subsidy in legal terms? 

· If judged to be a subsidy, would it be a justified subsidy according to WTO rules? 
1.
Presentations by the panellists

(a)
Ricardo Meléndez-Ortiz, Chief Executive, International Centre for Trade and Sustainable Development (ICTSD)

The session was opened by Mr Meléndez-Ortiz, who noted that it is easier to talk about climate-mitigation measures in the WTO today than it was a couple of years ago, when the topic was very foreign to the WTO system. In the absence of a global climate agreement, countries try to deal with climate mitigation, carbon leakage and competitiveness concerns by taking action at the national level. Consequently, different tools have been discussed to address these concerns. In particular, there has been an intensive international debate on border carbon adjustments, although such instruments have never been applied in practice. The purpose of this session was to move beyond discussions about border carbon adjustments, and to take a closer look at other types of policy response to climate change – namely the allocation of emission allowances free of charge to carbon-intensive industries, and carbon-footprint standards and labelling. The session moderator, Mr Benke, welcomed the approach taken by the ICTSD and the Swedish National Board of Trade for the session in addressing issues of particular relevance for the private sector and consumers. 

(b)
Alexander Kasterine, Senior Adviser in Trade, Biodiversity and Climate Change, International Trade Centre (ITC)

Mr Kasterine introduced the first part of the session with an overview of existing carbon-footprint standards and labelling. As the United Nations Framework Convention on Climate Change (UNFCCC) summit in Copenhagen last year did not produce a multilateral agreement, there is, with some minor exceptions, a general lack of carbon pricing in the world. As a result, companies and consumers have taken action, and at the national level governments and retailers have adopted schemes on carbon accounting. So far, trade, particularly in food, is mainly affected by the different standards used by retailers. Existing schemes have certain similarities – for instance, they are based on life-cycle analyses – but they also have differences, which is a problem for exporters. 


Mr Kasterine highlighted several problems for small/medium enterprises in developing countries in relation to climate standards, such as the costs involved in compliance and certification and in complying with the various different schemes used by retailers. There is also a bias in the methodology of carbon accounting set in developed countries that could create disadvantages for them. In particular, the manner of estimating emissions from land-use change (the 1990 baseline) can penalize developing countries, and where a producer does not have access to specific data – which is likely in developing countries – worst-case scenario data will be used. 


As the schemes use different methodologies and communicate the carbon footprint differently, it is hard for consumers to interpret the information. A more serious problem, from an efficiency point of view, is that many consumers tend to be free riders, and, consequently, private initiatives are likely to fail to produce a good result as regards climate mitigation.  

(c)
Anna Sabelström, Legal Adviser and Project Coordinator, Climate Standards, Swedish National Board of Trade

Ms Sabelström agreed that there are many challenges associated with climate standards, but also emphasized that climate-related international standards can contribute to mitigating climate change as they increase trade in climate-friendly goods, contribute to technology transfer and promote good practices. For this to happen, it is important to harmonize the methodology used to measure carbon emissions globally. However, it is crucial that developing countries are actively involved in the setting of international standards to give these standards global relevance and to make them an effective tool to mitigate climate change. Also, standards must be set in an inclusive manner if they are to facilitate trade from developing countries. 


Ms Sabelström then gave an overview of the Swedish government’s Climate Standards Project launched in 2008. Among the activities within this project are the “pre-seminars” arranged before International Organization for Standardization (ISO) meetings, for the purpose of assisting developing countries to prepare for the meetings. A concrete result of the project is the extensive comments provided by developing countries on the draft carbon-footprint standard ISO 14067. Ms Sabelström concluded that, if correctly designed and set in an inclusive manner, international climate standards could be a complementary approach for the global community in its efforts to mitigate climate change.

(d)
Lucas Saronga, Minister Plenipotentiary, Permanent Mission of Tanzania to the WTO

Mr Saronga emphasized that developing countries must participate effectively if international standards are to be of global relevance. However, producers in developing countries also need technical assistance to comply with international or other climate standards. Mr Saronga stressed that developed countries have to share the burden of the compliance costs for climate standards, as these countries are often the final consumers of the products.

 (e)
Luca Rubini, Lecturer in Law, Deputy-Director of the Institute of European Law, Birmingham Law School

The second part of the session was launched by Dr Rubini, who discussed whether, within a cap-and-trade system, free allocation of emission allowances to industries sensitive to carbon leakage could be considered a subsidy in legal terms. However, such legal assessment cannot be done without considering the underlying policy goals and their economic implications. For instance, a country’s attempt to prevent carbon leakage on purely environmental grounds would have different legal implications than if it tried to protect the competitiveness of its heavy industry. Whether a possible subsidy does or does not have an impact on trade is also decisive in the legal assessment.

Dr Rubini pointed out that, in designing a cap-and-trade system, a few problems could prevent market forces from producing the desired result as regards reductions in carbon emissions. The first problem is how to get the price of emissions right, and closely related to this is the issue of the amount of allowances to distribute. The pioneer cap-and-trade system which is available for analysis, the European Union’s Emission Trading System (EU-ETS), has experienced substantial difficulties in this field. A second problem occurs when allowances are given for free and the cost of emissions becomes too low, a problem that could be addressed by emission-allowance auctioning. The third problem arises when caps are not adjusted in response to changes in the economy, as, for instance, during the recent crisis, when production fell. The price of the allowance would determine the opportunity cost of the industry being granted the free allowance, and would thus represent the government revenue foregone, hence its relevance for the legal analysis. 


With regard to the legal analysis, Dr Rubini pointed out that, in addition to the WTO Subsidies and Countervailing Measures (SCM) Agreement, the Anti-dumping Agreement and the General Agreement on Trade in Services (GATS) could be relevant when analysing the allocation of free emission allowances. In his presentation, however, he focused on the SCM Agreement. In analysing whether the allocations in question could fall under the legal definition of a subsidy as laid down in the SCM Agreement, Dr Rubini suggested that it would be easy to determine the presence of a “benefit”, and that the crucial issue therefore would be to determine whether a “financial contribution of the government” has taken place in the form of either a) a transfer of funds, b) a government revenue foregone/not collected, or c) a provision of goods or services. Dr Rubini deemed it most likely that the allocation of free emission allowances would be regarded as the provision of a good or service (option c). The second issue that Dr Rubini discussed was a possible justification of the allocations made, assuming they do indeed constitute a subsidy. Dr Rubini argued that, even if the green-light subsidies of the SCM Agreement had not expired, it is debatable whether the allocations in question would have been non-actionable. 


The possibility of General Agreement on Tariffs and Trade (GATT) Article XX applying across agreements was discussed. However, even if Article XX is applicable, there is no justification tailored to measures that address competitiveness concerns. Finally, Dr Rubini briefly shared some of his thoughts on hypothetical principles that would be more apt to serve as justifications than the existing ones in WTO law. In a hypothetical revision of WTO law, one such principle would be to include a justification that could encourage the design of efficient cap-and-trade systems. 

2.
Questions and comments by the audience 


During the discussions, various methodological questions regarding carbon accounting were raised. The fairness of the 1990 baseline for land-use change could be questioned but was there a better practice? No speaker could answer this delicate question, but Mr Kasterine observed that the land-use change issue illustrates that standards are awkward instruments for dealing with climate change. 


Concerns were also raised about the fairness of imposing climate standards on African producers, as Africa is responsible for a minor share of global carbon emissions. However, fulfilment of climate or sustainability standards has become a market requirement. The benefits for developing countries of participating in international standard-setting were questioned to some extent during the discussion. Ms Sabelström pointed out that a major benefit of participating actively in standard-setting – besides influencing the content of the international standard – is that this can contribute to building quality infrastructure and an effective dialogue between domestic stakeholders. 


With regard to Dr Rubini’s presentation, Minister Flavio Soares Damico, from the Brazilian Mission, was of the view that the SCM Agreement is not an a priori obstacle to legitimate climate-mitigation measures. However, if measures are implemented in a protectionist manner they will be challenged by trading partners. Mr Damico rejected the idea of introducing new justifications for exceptions in GATT Article XX, as this would upset the balance of rights and obligations between members, most likely to the detriment of developing countries. 


In the following discussion it was argued that it is very unlikely that other members would challenge the distribution of free emission allowances, as many members have a potential interest in using this instrument themselves. Another issue raised was whether the legal analysis would be different if prevention of carbon leakage was the sole purpose of allocating free emission allowances. Dr Rubini confirmed that the legal analysis would be easier for an environmental measure, as environmental concerns, unlike competitiveness concerns, could justify a subsidy. It was also debated whether or not GATT Article XX is available as a defence for subsidies inconsistent with the SCM Agreement. There is legal practice (China – Periodicals) suggesting that Article XX could be applicable, but this is far from certain. According to Dr Rubini, the Appellate Body would sooner or later have to give more definitive guidance on this issue. Mr Damico considered it unfortunate that we do not have clear WTO rules for climate measures, as this will prove negative for investments in climate mitigation. The second round of questions and answers concluded the session.
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