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Abstract


This session examined the position of multilateral environmental agreements (MEAs) in the WTO legal order and sought to advance current thinking on the issue.


A natural starting point is the WTO law on MEAs. There is no explicit legislation concerning the relationship between MEAs and the WTO, but there is some (albeit meagre) case law to be taken into account. A second relevant angle from which to approach the issue is to examine WTO law dealing with other inter se agreements (agreements between a subset of WTO members). For instance, the various WTO agreements set out conditions for preferential trading agreements, mutual recognition agreements, and plurilateral agreements. A fourth form of agreement – sector-specific agreements – has emerged in practice. An examination of the conditions under which such inter se agreements are accepted in WTO law could shed light on the appropriate legal treatment of MEAs in the WTO. 


The session also took a broader view, and considered the fundamental question of why separate MEAs are concluded, that is, why does the WTO contract not include concerns which come under the aegis of MEAs? The panel reviewed the appropriate role of MEAs in the WTO as seen from each of these perspectives.

1.
Presentations by the panellists

(a)
Petros Mavroidis, Columbia Law School and University of Neuchâtel


The session started with a presentation by Prof. Mavroidis, based on research currently under way with his co-author, Henrik Horn, on the relationship between MEAs and the WTO. 


Prof. Mavroidis discussed the interaction between rules of the environmental regime and rules of the trade regime and how these two systems accommodate, and could potentially conflict with, each other. Prof. Mavroidis emphasized the lack of clarity from both a legislative and a judicial point of view regarding the role of MEAs in the WTO. He noted that, on the legislative side, there is still no specific regime on the issue, although the Committee on Trade and Environment has been discussing it – with a fairly positive attitude but no concrete results – since 1996. 


On the judicial side however, MEAs have been discussed under the US-Shrimp case, where the Appellate Body adopted what seemed a rather “friendly attitude”, and the EC-Biotech case, where a WTO panel saw limitations in the role of MEAs that have not been ratified by all WTO members. 


Prof. Mavroidis also argued that the GATT Article III compatibility of environmental policies depends on whether the measures are discriminatory, and as such should not be affected by whether the policies are supported by agreements outside the WTO.

(b)
Benjamin Simmons, Head, Trade, Policy and Planning Unit, Economics and Trade Branch, United Nations Environment Programme


Mr Simmons argued that, without MEAs, the WTO would not be the same today. He agreed with Prof. Mavroidis that one of the important differences between these two bodies of law is that GATT is a negative integration agreement, whereas some MEAs are positive integration agreements. The differing nature of these two types of agreement implies that it would be difficult, though not entirely impossible, for the WTO not to respect undertakings in MEAs. 


MEAs hence effectively remedy the weakness of the negative integration mode of the trade regime, addressing negative externalities created by trade. The awareness among WTO members of the role MEAs play is one reason why MEAs have not yet been challenged under the WTO. 

(c)
Marceil Yeater, Chief, Legal Affairs and Trade Policy Support, CITES Secretariat


The third panellist, Ms Yeater, used CITES (Convention on International Trade in Endangered Species) as an example of how an MEA can regulate trade to ensure sustainability of the resources in a legally binding way, and thus guide WTO adjudicators. Conversely, MEAs such as the CITES can benefit from the experiences of the WTO. 


There is a close relationship between the CITES and the WTO, and experience to date supports the notion that CITES is GATT-consistent, even though there is a lack of clarity between the two agreements. However there are many features of CITES that dovetail with the WTO framework. For example, CITES rules are based on scientific evidence, and in this way CITES functions as a relevant international standard-setting body, recognized – and indeed relied upon – by the WTO. CITES has a Dispute Resolution Body, although this has never been used.

(d)
Mark Halle, Executive Director, Trade and Investment, IISD-Europe


The moderator, Mr Halle, noted that bodies of law are not static and that the CITES, for example, as well as the WTO, are continually evolving and adapting to the legal space in which they exist. This evolution implies that MEAs and WTO are making room for each other. He also suggested that CITES does not give rise to formal WTO disputes, because it is considered, rightly or wrongly, that CITES regulates negligible trade.

2.
Questions and comments by the audience 

· It was suggested that complications in the WTO/MEA interface arise from a lack of clarity with regard to key terms e.g. the “multilateral” aspect of MEAs, and the meaning of “specific” as opposed to non-specific trade obligations referred to in paragraph 31.1 of the Doha Declaration.
· With regard to the ability of the CITES to prohibit trade in endangered species taking place through e-commerce, it was emphasized that e-commerce should follow the same rules, given that it is simply another means of doing commerce, and it was also suggested that WTO experience with e-commerce might be useful for CITES.

· A suggestion was put forward that it might be useful to split MEAs into two groups according to whether they are trade-related or not, for the purpose of treating the two groups differently in the WTO context.

· One potential situation that could create conflict between an MEA and the WTO would be the importance from a trade point of view of whether an MEA was universally accepted, or the outcome of controversy, perhaps reflected a majority voting decision.

· The possibility that a process of formation of preferential trade agreements with strong environmental chapters would spearhead an eventual inclusion of such provisions in a future WTO agreement.

· It was asked whether references to an MEA should provide guidelines for a WTO adjudicating body on how to interpret GATT Art. XX.

· Would there be a difference, in the eyes of WTO law, between a unilateral environmental policy and a multilateral environmental policy? Should one carry more weight than the other? What sort of outcome should one expect if this issue was evaluated by the Dispute Settlement Body (DSB) of the WTO?

3.
Conclusions and way forward


In his conclusions, the moderator noted that little legislative progress has been achieved concerning the relationship between the two bodies of law. Furthermore, the mandate of the Doha round of negotiations in this context is such that any agreement could only represent a step backwards. 


The MEA/WTO relationship has, however, been addressed in WTO dispute settlement proceedings. While the Appellate Body (AB) has still not set a clear precedent, it has given MEAs considerable legitimacy. The AB has also managed to find common-sense solutions in cases where the two bodies of law have been contradictory. Hence, while MEAs have their problems, these have not been created by the WTO. 


One possible strategy may therefore be to simply leave matters as they are, since there are currently no severe conflicts in this field. It is also possible that the longer-term solution is to seek to disengage, rather than integrate, the two bodies of law. Important questions on this issue remain unresolved, and continuing research in this area will hopefully contribute to a clearer understanding of the potential issues.
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