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Abstract


This session focused on the effect antidumping regulation has on consumer welfare. The panellists discussed the relationship between trade and competition policy and how producer and consumer interests are often at odds with regard to these policies. On the one hand, as the baseline for this debate, it was mentioned that local producers might lobby for preferential trade laws making use of their political influence and better organization, thus hindering international competition. On the other hand, consumers, who lack the cohesion necessary for group formation and collective action, often face the cost from protectionist trade laws and are left solely with the hopes of stronger competition policy to protect their welfare. The panellists further developed on who has benefited the most from antidumping obligations, whether suppliers or end purchasers. 


During this session the panellists mainly addressed the following questions: (i) Do competition and trade policies share a common goal, and if so, why does conflict arise between consumers and producers regarding both policies? (ii) Do consumers benefit from antidumping legislation? and (iii) Should antidumping be replaced with competition policy and should international organizations pursue a common competition legal framework? 


At the end of the discussion the speakers examined how to enhance the contribution of competition policy to international trade in order to tackle antidumping regimes’ shortcomings in promoting market efficiency and consumer welfare.

1.
Presentations by the panellists

First part of the session

In this part of the session panellists discussed the article published in the Duke Journal of Comparative and International Law in 2004.

(a)
Seung Wha Chang,- Professor of Law at Seoul National University 


Dr Chang started by stating that the ideal goal of competition and trade law is to improve consumer welfare. However, problems between these policies arise from the deviation from their original purpose in actual practice. An example of this asymmetry is that export and import cartels are exempted from most national antitrust laws, a situation that creates conflict between both policies. Another example is antidumping duties, which are a clear deviation from the principle of non-discrimination because they restrict the importation of products at a cheaper price and are, nonetheless, allowed under WTO agreements. Nonetheless, there are some antitrade measures that could promote competition, such as vertical restraint activities.

(b)
Bernard Hoekman,- Sector Director of the Trade Department (PMRT) in the Poverty Reduction and Economic Management Vice-Presidency (PRMVP) in the World Bank


Dr Hoekman began by pointing out that trade policy, in most cases, is inconsistent with competition policy since it implies creating barriers at the countries’ borders and reducing competition in domestic markets. However, he stated that, in theory, antidumping is an area where competition and trade policy are supposed to be consistent. The original rationale for antidumping actions was to deal with predation, foreign firms pricing below cost, subsidizing their participation in the foreign market; hence avoiding anticompetitive behaviour. However, the real economic rationale for antidumping policies has had nothing to do with promoting competition, but to promote protectionism.


Dr Hoekman mentioned that an interesting phenomena that should be taken into account, is that during the last 30 years the world has experienced an upswing in terms of market liberalization that has come along with a steady use of antidumping. This measure has led some researchers to believe that antidumping regime has transformed into a safety valve for protection. One question that scholars should come back to is whether antidumping allows more general liberalization to occur?

(c)
Alan Fels, Dean of the Australia and New Zealand School of Government


Dr Fels began by mentioning that the Organisation for Economic Co-operation and Development (OECD) Trade and Competition Committees conducted a joint study on antidumping cases that had been successful in OECD countries. The point of the study was to find out if any of these cases would have been successful if the competition law predatory criteria approach had been adopted. The study concluded that in over 95 per cent of the cases, OECD was certain that antidumping cases would have been unsuccessful under competition law. In regard to this research, Dr Fels commented that, in Australia and New Zealand, a decision was made to abolish the dumping regime as part of these countries’ trade agreements. Dumping delegations have been dealt with under competition law, and, to date, there had been no successful dumping cases in this region.


As a footnote, Dr Fels added that, in economic theory, most cases that would be called dumping cases should not attract any negative policy: most dumping activities are normal competitive market-expanding behaviour. The economists tend to identify only two possible dumping cases which could harm competition: strategic and predatory dumping. Strategic dumping occurs in vary special circumstances, typically where the dumper has protection in his home market, where there are economies of scale that can be achieved by selling more to foreign markets. Predatory behaviour is a standard competition abuse of dominance conduct. However, dumping law does not consider these issues; it sanctions all dumping actions except this pair of cases where economists have raised concerns.


He mentioned that the amount of dumping cases has been rising particularly because of new users – such as India. In contrast to this situation, there has been relatively less usage of antidumping from traditional users, such as Australia. The latter dumping cases often occur where there have been changes in the country’s economic structure, and there exists a relative decline in the manufacturing sector and a sharp decline in the number of sectors that have used antidumping law. Also, with increased globalization, a greater number of firms that depend on the importation of products to supplement their production have adopted a critical attitude towards dumping.


According to Dr Fels, another important issue not to be overlooked is that antidumping law application lacks of transparency; it is not easy to trace the validity of the decisions made in dumping cases – even in the countries with the most transparent approaches – as cases imply huge amounts of confidential information.

Second part of the session

In the second part of the session the panellists discussed the effects of the actual implementation of antidumping regimes on competition law.

(d)
Bernard Hoekman


Dr Hoekman commented that important questions to be asked are: What is the coverage of antidumping instruments? To what extent do antidumping actions affect competition? In theory, it is generally accepted that dumping laws have a pervasive effect in competition. However, since dumping laws tend to be targeted actions, empirically, it is difficult to know to what extent dumping laws affect competition overall. 

Dr Hoekman spoke about an interesting phenomena taking place. Data collected by the World Bank describes a trend in which developing countries (which happen to be new users of dumping laws) have used antidumping laws more often over the years, whereas traditional users of antidumping (developed countries) have maintained the same level of usage of dumping legislation. The major users of antidumping, such as India, happen to be economies which are less integrated into global supply chains, so there is a traditional incentive to protect a domestic industry that operates primarily on the domestic market.

(e)
Alan Fels


Dr Fels pointed out a couple of situations in which antidumping law may have a negative impact on consumer welfare. Antidumping may have a wider unforeseen effect, a so-called silent policemen effect, when companies that would approve lower prices are afraid to do so because an action may be taken against them. He mentioned that scholars have a well-founded scepticism of the policemen effect theory. Also, antidumping law might promote cartelization of a market if an industry is worried that antidumping actions might be taken against it. Suppliers might coordinate themselves to push prices up to avoid dumping charges, thus affecting consumers.


Dr Fels commented that the actual application of competition law to punish predatory behaviour and abusive dominance is one of the hardest areas of all. As an example, he mentioned that in the United States hardly any abusive dominance cases have been brought by the Federal Trade Commission or the Department of Justice – and probably none for predatory pricing – in a long time. The difficulty of proving that a firm has harmed competition through predatory pricing, and the length of time a predatory pricing case takes, were among several reasons mentioned to support this argument. 

(f)
Seung Wha Chang


Dr Chang criticized the justification for an antidumping regime to level the playing field between competing manufacturers. Several members of the WTO, in a previous discussion about antidumping, argued that dumping legislation was needed as a way to counteract exporting domestic markets heavily protected by local governments. However, in recent research Dr Chang conducted on antidumping regimes, he found that more often than not companies which benefited from dumping legislation filed against exporters were in fact monopolistic companies. That is, importing countries’ market conditions did not justify antidumping actions, since local monopolies were the ones who benefited the most from this legislation.

Third part of the discussion

During the last part of the discussion the panellists discussed whether it was possible and desirable for competition law to substitute antidumping legislation.
(g)
Seung Wha Chang


Dr Chang mentioned there have been several attempts to create an international competition law. The first reason to create such a law derived from the diversion in the enforcement of antitrust laws in WTO member countries. However, he believes that in order to introduce an effective international agreement in competition law and policy which could substitute an antidumping regime, certain conditions would have to be met, such as the existence of sound antitrust laws consistent with the international law. He mentioned that, under the WTO, it would be desirable to agree on an international competition law, but went further to describe several failed attempts to achieve such legislation.

(h)
Alan Fels


Dr Fels stated that it would be difficult for a country to replace dumping law with competition legislation, since the cooperation of other countries is required. If a country believes that another country is dumping products in their local markets, the affected country would need to investigate the dumpers in their homeland; however, that power does not typically exist. 


Another problem that would arise if competition law replaces dumping regimes is the need for a strong competition authority in each country. Many countries have inexperienced competition agencies for which an investigation of predatory behaviour would be very challenging. Besides, for new agencies the lowest priority would be to investigate national firms to be prosecuted for illegal behaviour in another country. Nevertheless, there has been a very sharp increase in countries that have competition law, so it is more feasible now to talk about competition law as a substitute for dumping law.

(i)
Bernard Hoekman


Dr Hoekman stated that, in principle, it would be very good to get rid of antidumping, given the problems it induces, but in practice it would prove difficult, largely because the two instruments are so different in terms of their objectives. Competition law is not a substitute for antidumping since the latter plays a role of being a safety valve, an instrument through which governments can take action against competition from importers. As an example, at present close to half of all antidumping actions are taken against China. China is the most competitive supplier of products today in many markets: this is not a competition policy issue, but rather an issue of how do we manage import competition. He suggested increasing the transparency of antidumping processes in terms of how it is used.

(j)
Comments made in the session by the moderator, Mr Pérez Motta


Predatory prices are a case in which there is a clear relationship between competition policy and antidumping regimes. The Mexican Federal Competition Commission recently approved a merger of a technological company under the condition of eliminating antidumping quotas for the next ten years. 

However, there still remain challenges when considering the implementation of antidumping regimes on competition law. For example, under Mexican competition law, predatory pricing is analysed under the rule of reason, hence to be sanctioned as an anticompetitive practice, dominance has to be proven and efficiency factors have to be considered – whereas antidumping cases are based on the fact that firm exports are priced lower in other countries’ markets.
2.
Questions and comments by the audience 


The panel answered a variety of questions regarding the role antidumping regimes on local competition; the differences between antidumping and competition law in promoting precompetitive behaviour; and the rationale behind the economic integration procedures in Australia and New Zealand.
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