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1. Presentations by the panellists
(a) Mr Raúl Torres, Counsellor, Development Division, WTO

Mr Torres noted that the Dispute Settlement Mechanism (DSM) is one of the most important achievements of the WTO. Nevertheless, participating in the WTO DSM creates challenges for developing countries. Many analysts have questioned whether developing countries are using the system as much as they could or should.
To answer that question, it is not always telling to look at absolute statistics of the numbers of disputes in which a country has participated. It is better to look at the dispute settlement statistics weighted according to a country's participation in trade. If one looks at the statistics for the number of disputes initiated, it emerges that Latin American countries are intensive users of the DSM. This could be related to the fact that 14 out of the 30 non-LDC (least-developed country) members of ACWL are Latin American. On the other hand, ASEAN and South East Asian countries are low intensity users of the DSM. Latin American countries are also more frequent targets of disputes than what their participation in world trade would indicate, and this could be related to the fact that they tend to sue each other. Some East Asian countries are very virtuous in that they have high level of participation in world trade but are not targets of WTO disputes, probably because they have very open markets. In addition, 76 countries have participated in the WTO system as third parties. This is important because participating as a third party is one of the main means to acquire expertise in the DSM. 

Mr Nottage commented that dispute settlement activity is concentrated among a few main users – six countries account for 60 per cent of activity and 14 countries account for 90 per cent – so in fact most members are absent from the DSM, especially the LDCs. Furthermore, the 90 countries that have not yet initiated disputes account in aggregate for approximately 5 per cent of world trade, which is equal to the trade share of Brazil. This begs the question of why these members have been absent from the DSM.
(b) H.E. Mr Ronald Saborío, Ambassador, Permanent Representative of Costa Rica to the WTO 
Ambassador Saborío focused on the issue of litigation capacity in developing countries. He said that several developing countries use third-party participation as a means to acquire experience in the DSM. In this context, there have been a number of proposals by the developing countries in the Dispute Settlement Understanding (DSU) review negotiations to enhance third-party rights. 

Another issue of concern for developing countries is that of financing litigation expenses in the WTO. There have been a couple of proposals to address the issue. One was the creation of a dispute settlement assistance fund in the WTO to be used by developing countries. The other was the award of litigation costs in a dispute where a developing country had prevailed. However, many members raised questions about how these proposals would function together with the Advisory Centre on WTO Law (ACWL). The ACWL has significantly reduced the problem of developing countries’ litigating capacity, as it provides high-quality legal advice at reduced rates. 
With respect to capacity, another issue that was highlighted was the lack of retaliation power. Some of the proposals that had been tabled in the DSU review called for the ability to apply collective retaliation, to include a reasonable period of time in the calculations of the amount of retaliation, and to apply cross-retaliation without having to justify it, as is the case under current rules. 
Mr Torres commented that the establishment of the ACWL has changed the dynamics of WTO dispute settlement. This is not only because the rates are lower than those of law firms, but also because those rates are capped, which facilitates budgeting for a dispute for developing country governments.
Professor Marceau said that different developing countries have different capacity constraints. Compared to other dispute settlement fora, the WTO is more accessible to developing countries. Another issue is that countries have limited resources, which are diverted away due to proliferation of RTAs. She also said that a very important element of capacity is being able to link to the private sector and civil society to identify problems affecting trade at the ground level.
Ambassador Saborío added that a lack of capacity in the understanding of a member's own rights in the WTO, both at the private and the government level, also affects their participation in dispute settlement. This problem is made worse by the fact that some countries may ultimately decide not to bring a dispute against a large trade partner or donor for fear of the political consequences such a challenge may bring. 
Mr Nottage observed that, with the creation of the ACWL in 2001, the capacity constraint had moved down one level to the identification of the trade barriers that could be brought to WTO dispute settlement. 

(c) Mr Hunter Nottage, Counsellor, ACWL 
Mr Nottage critically evaluated the common criticism that many developing countries are unable to enforce positive WTO rulings through retaliation due to their lack of domestic market power. He outlined the common perception that weaknesses in the WTO retaliation rules for developing countries undermine the utility of WTO dispute settlement for those countries. 
He then proposed to evaluate the accuracy of that perception in practice and in reality. Mr Nottage acknowledged that, in situations where there is an asymmetry in the economic size of parties in a dispute, developing-country sanctions are unlikely to impose sufficient losses to generate the requisite pressure in the non-complying member to induce compliance. Moreover, the suspension of trade concessions may be more detrimental to the developing country than to the non-complying member. However, he queried whether these theoretical deficiencies undermined the utility of the DSM for developing countries in practice. In this regard, he noted that different studies, including a recent one from Reto Malacrida, demonstrated high rates of compliance with WTO dispute settlement rulings. This has occurred even where the successful complainant had little capacity to effectively retaliate due to its relatively small market size. Thus, DSM practice demonstrates that members that have been subject to adverse rulings have complied even in the absence of a true retaliation threat. 

Therefore, a developing country contemplating taking a dispute to the WTO DSM should not be deterred simply because of a theoretical lack of retaliation capacity. In fact, defendant governments often comply for reasons other than fear of retaliation: because they see long-term value in preserving the legitimacy of the legal system for when they may need to rely on it; because parts of the defendant government often want inconsistent measures to be removed since it is good policy; and because of shaming pressure caused by other governments wishing to preserve the legitimacy of the legal system.
So even without effective retaliation capacity, dispute settlement can still be an effective mechanism for developing countries. It is, nonetheless, undeniable that on those few occasions where the defendant is a larger economy and does not voluntarily comply with adverse rulings, the weaknesses of the WTO’s retaliation rules for many developing countries are real and could undermine the utility of dispute settlement. Current dispute settlement understanding (DSU) review proposals, as well as the potential use of cross-retaliation, deserve continuing attention from developing countries.

Professor Marceau agreed that cross-retaliation, particularly on the subject of intellectual property, is an important tool for developing countries to compel compliance with rulings disadvantageous to developed countries. In other dispute settlement systems, such as the International Court of Justice, developing countries are in a weaker position to retaliate. Moreover, the DSU also protects smaller countries from excessive retaliation by bigger countries, something that is less certain in other international dispute settlement systems.
Mr Torres noted that the Dispute Settlement Body (DSB) had authorized retaliation only in 19 cases but these really concerned nine individual measures. So there have only been nine measures that were not removed by members after the DSB found them to be inconsistent with WTO rules. Moreover, in these cases, lack of compliance was not a function of which countries were involved in the dispute but of what the inconsistent measures were about and the political difficulties of complying with the reports. 
Ambassador Saborío said that, while the system has worked, some developing countries still think it is important for retaliation to be made more effective and continued to make and defend proposals on this issue in the DSU review negotiations.

(d) Professor Gabrielle Marceau, Counsellor, Legal Affairs Division, WTO 

Professor Marceau said that one reason why many developing countries do not use the DSM is because an important share of their trade is done under preferential arrangements or under regional trade agreements (RTAs). She said that preferences are not enforceable under the WTO because these are expressed on a voluntary basis by the developed country. RTAs sometimes have their own dispute settlement mechanisms, possibly even more sophisticated than those of the WTO, but they may also sometimes not work as well. Some of these RTAs also have forum exclusivity clauses. Therefore, developing countries have to be aware that, while having a dispute settlement mechanism in an RTA may be beneficial, it could come at the cost of losing the possibility of using the WTO DSM.
Ambassador Saborío also commented that Central American countries had considerable experience in RTA disputes with their neighbours; this had allowed them to build capacity in international litigation which they had used in WTO against other countries in their region. This broke the taboo of intra-developing country claims, which made sense because a neighbour is a natural market and it is important to keep this market open.
2. Questions and comments by the audience
Questions from the audience focused on whether prolonged non-compliance undermines the effectiveness of the DSM, and what can be done under the DSU review negotiations to improve its functioning. The panellists replied that, in general, they had tried to make the point that compliance in the DSM was rather good, so the system is still credible and functional. One of the improvements that could be made to the DSM from a practitioner's point of view is to accelerate the timeframes for the procedures. For businesses, the three years or more it takes to get resolution of a case in the WTO DSM may sometimes be too long. This problem is compounded by the fact that the DSM does not provide for retrospective remedies. There was also a comment on how developing countries in Asia that had barely used the DSM are mostly free traders. The panel replied that one reason that may explain this situation was that, since free trading countries are not generally sued under the WTO DSU, these countries do not have the opportunity to see how well the system works and realise how they could use the DSM to challenge market access barriers in other countries.
Ambassador Saborío commented that the fee structure of the ACWL has differentiated among the developing countries according to their particular financial capacity. This is an important and interesting feature of the ACWL, as recognizing and addressing the different capacity levels of developed and developing countries is a complicated matter that has proved difficult to solve in the context of the DSU review negotiations.

3. Conclusions

Developing countries should be encouraged to use the WTO DSM, as they paid a high price for it during their accession processes and during the Uruguay Round. The system functions very well, even for small developing countries when challenging big developed countries. Developing countries should also continue to engage actively in the DSU review negotiations to ensure the continued good functioning of the system and to make it more effective and operational for them.
