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Abstract 

The panel discussed why the WTO membership is finding it so difficult to update the multilateral rulebook, and what alternatives to the current “single undertaking” approach to negotiations could be considered. Questions that were addressed include:

· Are broad single undertaking rounds still capable of updating the WTO rulebook in an environment of rapidly evolving global economy?

· What alternatives to market access and regulatory issues are there? What are their advantages and challenges?

· Is the diagnosis focusing on the negotiating structures correct after all? Are the problems perceived to be ones of architecture actually about something else?

The panellists touched in their interventions on both the politics and mechanics of multilateral trade negotiations. Among other things, they suggested that the WTO membership could explore sector-specific "critical mass plurilaterals", which would be based on the most-favoured nation principle, to put more emphasis on the rules dimension of the multilateral negotiations and to promote the multilateralization of regional trade agreements.
1. Presentations by the panellists

(a) Mr Denis Redonnet, Head of Unit, WTO, DG Trade, European Commission

Introducing the session, Mr Redonnet referred to the shadow of the impasse in the Doha Development Agenda (DDA) hanging over the 2011 Public Forum. He argued that this justified a broader stakeholder discussion on the fate and future of the WTO's central negotiation and rule-making function. He invited the three panellists to consider the WTO's ability to perform this function, and wondered whether an overhaul of working methods was necessary in this respect.

(b) Mr Peter Allgeier, C&M International President; former deputy United States Trade Representative; former Ambassador of the United States to the WTO
Mr Allgeier saw three external and three internal factors that complicate the conclusion of current negotiations. Quoting a recent opinion poll published in the Wall Street Journal, Mr Allgeier saw as an important external factor the very severe decline in the public’s belief that trade works for the economy. More than half of the American public believes that trade hurts the economy, whereas in 1999 a majority felt that trade helped the economy. 
Secondly, he saw an absence of leadership. Few leaders are now speaking out in favour of reciprocal trade liberalization. He suggested that President Obama's National Export Initiative carries the underlying message that exports are good but imports are not. He contrasted this with 2001, when there was a strong core of ministers, from a variety of countries, who espoused trade liberalization and the WTO as something that was good for the global economy. Negotiators in Geneva now are not as empowered or credible, he opined. Part of the reason is that the political and economic bandwidth for policy-makers is too limited, as they have to compete for leaders’ attention with issues like budget deficits and unemployment. 
Thirdly, Mr Allgeier believes that, in view of today's complex supply chains, the traditional yardsticks for evaluating the benefits of trade liberalization no longer work. With one-third of US trade flows amounting to intra-company trade, it is very difficult for people to understand how trade is working to their benefit.

In terms of "internal factors", Mr Allgeier highlighted the breadth of the DDA undertaking. The single undertaking includes many non-market access issues and it is very difficult to obtain balance between all of these issues. The effects on governments are that so many agencies and ministries, many of which are very conservative in providing any flexibility to facilitate trade, participate in the discussions. This makes the internal negotiations even more difficult than the WTO negotiations itself. 
He also referred to the "greater diversity in the economic standing of the members" to underscore in a rather low-key fashion the transformation of Sino-American economic relations in the last decade. Three areas for moving forward were suggested by Mr Allgeier: 
(1) sector-specific "critical mass plurilaterals", which would be based on the most-favoured nation principle, like the Information Technology Agreement, the membership of which has increased voluntarily, and the product coverage for which  should also be expanded. Countries would basically pay a price for staying out of such agreements, rather than for joining them. Trade facilitation was mentioned as another example. 


(2) The WTO should be more active in promoting the multilateral character of regional trade agreements (RTAs), including by working to harmonize them. The WTO could offer for RTA partners to come together in Geneva to work and see whether agreements could be stitched together and harmonized.


(3) There should be rule-making in existing committees. The rule-making part has been held hostage by the market access negotiations. Why not have ministers instruct standing committees to conduct a review of their rules and work towards updates that could be adopted at the ninth Ministerial Conference? Recognising that OCEANA is one of his current clients, Mr Allgeier suggested that fish subsidies would qualify as an area for further rule-making. 

(c) Professor Dr Pieter Jan Kuijper, Professor of the Law of International (Economic) Organizations, Faculty of Law, University of Amsterdam

Professor Dr Kuiper commented on the institutional and legal framework for the WTO negotiation function, i.e. the single undertaking. Distinguishing the single undertaking as a negotiating technique and a legal technique for concluding a package, he was critical that the single undertaking formula could still work as it had in the Uruguay Round. He argued that, precisely because it had worked in the Uruguay Round, it may not work any longer. Noting that the single undertaking was “contagious”, he suggested that it is very difficult to weigh all issues against one another and also to conclude and implement all issues together, especially if one considers the various legal procedures that exist to adopt measures. He opined that linkages between issues can and do occur as a matter of political necessity, but these linkages should be left “to the market” rather than being imposed legally.

(d) Mr Bernard Hoekman, Director of the International Trade Department, World Bank

Mr Hoekman noted that the current environment complicates a forward market access liberalization agenda, but the broader implications of this, i.e. the impact on the WTO legislative function and the organization's objective to reduce uncertainty, cannot be underestimated. While market access is very important, it is only a very small part of what is really at stake, he argued, referring to the consistent decrease of tariff barriers driven by global supply chain pressures inter alia. He argued for a re-focus on rules, among other things. He predicted an increase in judicial activism and “gap-filling” work by the Appellate Body. Current global imbalances that pose externalities on countries will add further pressure. What is holding things up is disagreement between large countries, Mr Hoekman argued, so we should not jump to the conclusion that the single undertaking is holding things up. Like Mr Allgeier, he believed that "critical mass plurilateral agreements" were an avenue to consider further, one reason being that acceptance of the most-favoured nation principle would mean that the entire membership is not to agree to waive a genuine plurilateral agreement like the Government Procurement Agreement, which is facing great difficulties in expanding its reach, he argued.

2. Conclusions

Mr Redonnet summed up some of the points that emerged during the discussion: 
(1) If we are going to reconfigure the approach to negotiations, it cannot be done without an understanding of the underlying causes of why the organization is underperforming in the first place. The way the politics of trade have changed, the way trade itself has changed, and the new economic realignment have all contributed to that.

(2) We need to reflect more on priorities and what we want to negotiate, in particular on the mix between rules and market access sides. Rules could consist of “hard” rule-making as well as “soft” rule-making, as reflected in the suggestion that the WTO offer its good offices to harmonize FTAs.

(3) New negotiating approaches may not represent much of an overhaul, as indicated by Professor Dr Kuijper.

(4) There seems to be an array of techniques available, but it is not just an "instrument problem"; there are also political considerations behind the discussion on changing the negotiating methods. One way or the other, there will be political linkages. They remain a political fact of life.

(5) If negotiating methods are changed, the question of ownership and inclusiveness will have to be reconsidered, and this too will be a political factor.

(6) Maybe the single undertaking is a problem, or maybe it is not really so much of a problem at all?

