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Abstract 

This session was organized to discuss possible avenues for incorporating human rights considerations into the international trading system, specifically through the WTO dispute settlement and trade policy review mechanisms, with a view to ensuring policy coherence and synergy between international trade law and international human rights law.
The key questions addressed by the panel include: Can we ensure policy coherence between international human rights and trade law with a view to better addressing challenges of global governance? What avenues exist for incorporating human rights considerations into the international trading system? Can WTO dispute settlement and trade policy review mechanisms provide opportunities to strengthen the coherence between international human rights and trade law? 
At the moment the scope for international human rights law to weigh substantially within the WTO dispute settlement process is limited. In particular, its entry as “applicable law” and as a defence is limited. Potentially, it can be used as evidence or a source of interpretation of trade rules. Any consideration of international human rights law in dispute settlement is inextricably linked to the wider question of how public international law permeates the WTO and the dispute settlement and trade policy review processes. There is hesitation in raising human rights obligations as a defence, potentially due to the possibility of legitimizing human rights conditionalities. 

The legislative process – political negotiation of norms among WTO members – has taken on board certain concerns that have directly emanated from human rights, such as the Kimberley Process, TRIPS and Public Health Waivers. Nevertheless, the political process within the WTO is highly unstable, faces many gridlocks and offers many challenges.

1. Presentations by the panellists

(a) Ms Sanya Reid Smith, Legal Advisor and Senior Researcher, Third World Network

Ms Smith pointed out that human rights bodies had taken cognizance of the potential for WTO-related obligations to negatively affect human rights. For example, the UN Special Rapporteur on the Right to Food has expressed concerns about agreements with respect to agriculture and services affecting the right to food of vulnerable populations in less developed countries.

Highlighting the case of the significant increase in the price of AIDS medication when licensed under patents, she raised the question of whether extra-territorial human rights obligations do not constrain members from enforcing certain WTO obligations when they may undermine human rights in other countries. She expressed concern over recent suggestions by US and EU trade representatives to make 2016 the deadline for the lesser-developed country (LDC) transition into full Trade-Related Intellectual Property Rights (TRIPS) Agreement compliance, despite provisions such as in Article 66.1 of the TRIPS that allows LDCs a ten-year transition period (as well as further extensions thereof upon “duly motivated request”). Such provisions, which are vital in ensuring access to medicines and safeguarding the right to health in LDCs, should also be seen as important avenues to realise the extra-territorial responsibilities of developed countries.

(b) Mr Hunter Nottage, Counsel, Advisory Centre on WTO Law

Mr Nottage invited critical consideration of whether dispute settlement was indeed the ideal conduit for streaming human rights issues into the WTO. Despite the clear admission by the Appellate Body in WTO Dispute DS2: “United States – Standards for Reformulated and Conventional Gasoline” that it cannot ignore public international law and that WTO law does not exist in clinical isolation, Mr Nottage noted that the threshold for considering such laws as applicable was set very high. In WTO Dispute DS291: “European Communities – Measures Affecting the Approval and Marketing of Biotech Products”, the use of the precautionary principle, despite being widely referred to and applied in international legal contexts, was rejected on the grounds that it did not reflect clearly crystallized norms of general customary international law, nor was it so clarified by an authoritative international body. Are human rights law norms capable of “precise definition and content” or are they, like the precautionary principle, without a single agreed formulation and subject to many interpretations? For instance, what precisely does the “right to health” or the “right to development” mean, and which international body is actually mandated to authoritatively clarify it? 

Moreover, Mr Nottage also noted that the Appellate Body had clearly stated that WTO Dispute Settlement Bodies cannot adjudicate in matters of non-WTO law – in WTO Dispute DS308: “Mexico – Tax Measures on Soft Drinks and Other Beverages”, for example, Mexico’s defence of a violation of a WTO norm to ensure compliance with its obligations under NAFTA was rejected. At the same time the WTO dispute settlement process is in evolution and, only recently, a panel considering a dispute between the USA and Indonesia over the import of clove cigarettes referred to the WHO Framework Convention on Tobacco Control to “corroborate and reinforce” its own understanding. Mr Nottage suggested consideration of the legislative process to advance human rights, noting the concessions made with respect to patent exemptions in TRIPS or the Kimberley Process, rather than dispute-related jurisprudence.

(c) Dr Andrew Lang, Senior Lecturer in Law, London School of Economics

Dr Lang focused primarily on what he characterized as the tensions within WTO between functionalist and systemic integrationalist approaches to law. The former prioritizes the belief that the WTO has a duty to its 1994 trade-centric mandate and leaves conflict of law issues to the political realm. The latter argues that the body should recognise itself and the WTO as a creation of international law and thus be more open to an evolutionary interdependent view of its legal rulings. Dr Lang himself attempted to balance the two, acknowledging the fidelity owed by the WTO panel and Appellate Body to its role as a trade dispute mechanism while simultaneously considering their object and purpose in approaches of law and indeed their own founding legislation. 

In the current international environment, courts are confronted with greater textual and normative ambiguity then before, often with limited political guidance. What is needed is a form of openness, which is still compatible with the socio-legal reality of multiple occasionally conflicting legal regimes. This is the field in which the Appellate Body must thus establish its role. Dr Lang believes that a middle ground may be found between pure functionalist and integrationist approaches by focusing on the duties imposed by article 31.1 of the Vienna Convention on the Law of Treaties. This calls for treaties, including the founding documents of the WTO and the Appellate Body, being interpreted “in context and in the light of its object and purpose.” The Appellate Body should play a more investigative role as to the reasons and rational behind legal norms established by treaty. 
Dr Lang acknowledged that this raises the spectre of judicial activism, the primary reason the court has thus avoided this teleological approach, but felt that the level of textual resources in treaty creation focuses the court on a limited, manageable approach. With this as a basis, the court can utilize its role to provide reasoned analysis of the underlying goals and purposes of WTO texts and jurisprudence and view them in the context of competing legislation. Furthermore, the Appellate Body can play the role of testing various ideas and claims against the text of relevant agreements, as well as issuing decisions which provoke responses and continued dialogue.

(d) Dr James Harrison, Associate Professor and Co-Director of the Centre for Human Rights in Practice, University of Warwick, School of Law

The final speaker, Dr Harrison, saw human rights as analytical tools for approaching justice issues in trade, particularly in regards to the WTO dispute resolution process. Much debate between human rights lawyers and trade lawyers stems from an argument over supremacy; which norms, treaties, or obligations trump others. This has often become a legalistic debate where human rights lawyers claim the supremacy of their norms while trade lawyers fail to find clear norms incompatible with trade rules. As an example, Dr Harrison spoke about Suez v. Argentina (ICSID Case No. ARB/97/3), an investment case concerning rising prices at foreign-owned private water companies. In the reasoning, the court barely touched on the disparity between the right to water and the right to financial returns for investors, merely noting that Argentina had an obligation to both trade and human rights law without any real exploration of the normative content of the right to water or to utilize human rights norms as problem-solving tools. What is the right to water? Under what circumstances could it allow price controls? 
Human rights norms can and should be utilized as analytical tools and to distinguish between actions designed to uphold human rights guarantees and protectionism disguised in human rights language. Additionally, while trade law often seems to occupy its own world, observed violations of human rights norms can greatly undermine the legitimacy of such treaties, a situation undesirable to both proponents of trade and human rights. One example of using a human rights impact assessment is the recently concluded Canada-Colombia Free Trade Agreement (FTA). The FTA agreement was paired with required annual reports on the effect of the agreement on human rights and the environment, allowing constant analysis and feedback on trade-human rights interaction. 

This raises the possibility that the WTO itself, through its internal Trade Policy Review Mechanism, could be a useful place for such analysis and monitoring. 

2. Questions and comments by the audience

The questions largely focused on how to manage the conflicting norms of trade and human rights law in a WTO context: 
· Do we have too much faith in the members of the WTO panel and Appellate Body in areas outside of WTO law? How can they rule on human rights issues if they are not trained in the specialized jurisprudence of human rights?
· If a country wants to restrict imports made with child labour or other unsafe and/or inhumane measures, the GATT allows these restrictions under section D, which recognizes alternative obligations under international law. Does this show a large disconnect between WTO and human rights law? 
· With regard to the fragmentation of international law, there seem to be two ways of dealing with this: through a hierarchy of norms or self-reflection on its own objectives. Does the proliferation of FTAs not simply contribute to further fragmentation? How can the WTO Appellate Body cope with growing levels of international law?

3. Conclusions 
The panel ended with the topic of national discretion in restricting exports on human rights grounds. Various countries read issues such as “public morals” or “public order” to promote politically expedient labour or human rights restrictions. It was hinted that this was one of the prime areas where trade and human rights concerns could clearly overlap. 
The audience was informed of the OHCHR publication on the relationship between human rights and trade, expected to be launched in 2012. It was also proposed to take forward ideas in order to convene further meetings involving trade lawyers and human rights specialists. 

