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Abstract
The session focused on the contribution of non-state actors (NSAs), such as businesses, industry groups, non-governmental organizations (NGOs) and civil society, in WTO dispute settlement. Drawing on the expertise of government, the private sector, civil society and legal counsel representatives with extensive experience in WTO litigation, the panel discussed the critical role of NSAs at different stages of the dispute settlement process, including in the identification of the relevant trade barriers, the information gathering leading to the initiation of a formal dispute, the legal proceedings and the implementation of a WTO ruling. The session addressed questions such as:

· What is the input of NSAs in WTO dispute settlement and how does it contribute to shape trade litigation strategies?

· Do private actors view the WTO dispute settlement system as an effective tool to defend their interests?

· What are the challenges and limitations of public–private cooperation in the context of WTO disputes, both from the point of view of members and NSAs?

The presentations offered a cross-section of perspectives on the nature and extent of public–private collaboration in WTO dispute settlement and provided useful insights on the importance of such collaboration for global trade governance.
1. Presentations by the panellists
(a) H.E. Mr Dacio Castillo, Ambassador to the WTO, Permanent Mission of Honduras to the WTO
Ambassador Castillo, speaking in his personal capacity, emphasized the importance of the WTO rule-based multilateral trading system and dispute settlement mechanism for developing country members. He addressed how the contribution of private actors influenced members’ decision-making in dispute settlement. He also discussed the challenge of coordinating the efforts of multiple actors, particularly in cases involving several complainants. Members engaging in dispute settlement had to identify their key objectives and priorities and to balance carefully the interests of different sectors of their economy, taking into account factors such as production, marketing and distribution. In this context, it was essential to consult with civil society at home to explain the social and economic implications of the dispute and the adverse effect of not defending the country’s trade interests. An open dialogue had to be maintained with civil society throughout the proceedings. He noted that NGOs could provide strategic advice on the background to the dispute and the position of different players at the domestic level, as well as technical assistance and statistical data. However, in certain circumstances NGOs could also obstruct dispute settlement efforts. He stressed that a complaining party to a dispute had to monitor media coverage and engage in lobbying efforts both at home and in the respondent’s country to ensure that its position was appropriately reflected, and that the voice of the smaller players in the WTO dispute settlement system was also being heard.
(b) Ms Cherise M. Valles, Deputy Director, ACWL
Ms Valles said that as an intergovernmental organization, the ACWL fell within the broad definition of an NSA. However, the ACWL plays a different role from that of other NSAs, such as NGOs, as it does not seek to influence the policy decisions of the member governments entitled to its services. In dispute settlement, the ACWL acts on behalf of a government and carries out its instructions. It is the complainant government, with the assistance of the affected industry, which identifies the relevant trade barrier in the pre-litigation phase and then comes to the ACWL for an assessment of the WTO-consistency of the measure. In the post-litigation phase, the ACWL advises governments on the WTO-consistency of measures that policy-makers decide upon to implement Dispute Settlement Body recommendations. During the litigation phase, the ACWL works closely with both government and the affected industry in assembling the evidence necessary to support the legal arguments. This coordination work is similar to that carried out by private law firms assisting governments in WTO dispute settlement proceedings. Ms Valles noted that it was difficult for governments to absorb the costs of obtaining the complex evidence frequently submitted in WTO dispute settlement proceedings and in this context, the participation of the industry became extremely important.
(c) Mr Fabian Delcros, Director, European Government Relations and Policy, General Electric

Mr Delcros noted that while General Electric had not been a proactive user of the WTO dispute settlement system, it nevertheless had a strategic interest in preserving the integrity and credibility of the system. The WTO dispute settlement mechanism increases predictability and improves the rule of law in foreign markets where General Electric operates. He added that WTO membership reduced the “risk premium” of investing in a foreign country, as it provided assurance that all WTO commitments would be legally enforceable. In the current context of the Doha Round of trade negotiations, the WTO could also play a key role as a repository of sectoral agreements in areas such as services, trade facilitation and clean technologies, to the extent that the commitments undertaken pursuant to such agreements could also be subject to dispute settlement provisions. His presentation highlighted the fact that it was difficult for corporations to adopt what could be seen as an offensive stance against a foreign government. Businesses are often local players in the foreign markets where they encounter WTO-incompatible measures. Therefore, acting as the driving force behind a dispute could expose the business to potential retaliation or undermine its position vis-à-vis the foreign government. In the complex reality of global value chains, working through trade coalitions and industry associations could be a way for businesses to protect their individual and long-term commercial interests. He noted that governments were sensitive to the concern of private actors of being singled out in the case of retaliation, which explained in part why more cases were brought to the WTO on an ex officio basis.
(d) Mr Iain MacVay, Partner, Bird & Bird

Mr MacVay noted that the WTO remained the cornerstone of the rule of law in international trade. While traders are the effective subject of international trade rules, the WTO system provides limited scope for direct intervention by traders. His presentation emphasized the critical contribution of the industry in producing the economic data and evidence that provided the basis for a WTO case. This information gathering could be a massive undertaking for the traders or industry group concerned. Throughout this process, the industry is generally engaged in a dialogue with all government actors involved. Many trade disputes are resolved at that stage and never reach the WTO. Once the decision has been taken to introduce a case at the WTO, the dynamics often shift as the government assumes control over the process. Despite the considerable amount of time and effort already invested, private actors have no control over the proceedings, they are not entitled to any form of retroactive compensation for the damages incurred and are often not consulted on implementation aspects. Mr MacVay pointed out that the issue of compliance should be discussed at the outset with all the actors involved. He added that the role of the industry could be further enhanced, including in the consultation phase. Private actors could assist governments in finding amicable ways of resolving disputes within the WTO rules. Collaboration with the industry could also be enhanced in the work of WTO bodies such as the Committee on Technical Barriers to Trade (TBT Committee), where WTO members review and discuss the impact of behind-the-border measures. Finally, he noted that dispute settlement panels could also make greater use of their discretion to seek information from non-governmental sources. 

(e) Professor Jaemin Lee, School of Law, Hanyang University, Republic of Korea

Professor Lee noted that the WTO dispute settlement system was arguably the most successful state-to-state dispute settlement mechanism in existence today and was regarded as one of the signature achievements of the WTO. Disputes in the WTO are initiated by governments at the request of private actors. Yet, private actors are often unclear about how the WTO system functions or what they could gain from WTO litigation. While both government and NSAs share a common goal, namely to prevail in the dispute, their respective interests do not always converge. On the one hand, the government’s fundamental objective was to preserve “systemic” interests as a party to the WTO agreements. On the other hand, business actors were generally seeking to obtain an immediate and retroactive relief for the damage incurred. However, the WTO dispute settlement system only permits a prospective remedy in the form of the withdrawal of the measure at stake and the suspension of concessions by the prevailing member. Professor Lee noted that this encouraged companies to seek solutions outside the Dispute Settlement Understanding framework, including through investment dispute procedures, which could offer monetary compensation. WTO members could reach out more to private actors in an effort to raise awareness about the unique aspects and fundamental objectives of the WTO dispute settlement mechanism. He added that members could also explore ways of addressing the corporations’ desire for an effective remedy within the current framework of the WTO dispute settlement system.
2. Questions and comments by the audience
Commenting on the session’s presentations, the ICTSD welcomed the fact that civil society’s engagement in WTO dispute settlement seemed increasingly to be considered as a two-way road. Indeed, the contribution of civil society was no longer viewed strictly through the lens of amicus curiae briefs but also extended to providing essential information and evidence, including in key areas of the WTO, such as agricultural subsidies. The representative from the ICTSD asked the panellists about their perception of the role of the media and the strategies used to manage the press and public opinion in the course of dispute settlement proceedings. Other questions and comments were addressed to the panel including on practices to improve transparency and access to the dispute settlement process. 

In response to the question by the ICTSD, one of the panellists noted that the media was an effective tool to reach out to civil society and to disseminate information on a dispute. It was suggested that proactively feeding information to the media could prevent misrepresentation of the member’s position or arguments in a dispute. Another panellist pointed out that the media acted as a filter for the numerous voices of civil society that were expressing themselves through multiple channels. With regard to transparency, it was noted that the decision by certain members to make their written submissions publicly available had had a positive impact on the public perception of the dispute and the general understanding of the legal issues under consideration, particularly in cases involving public policy considerations. Similarly, the practice of opening hearings to public viewing had had a positive effect on how civil society and NGOs viewed the WTO. While increased transparency was generally considered as a positive development from a systemic viewpoint, one panellist argued that it could also add a layer of complexity to members’ interaction with private actors in the dispute settlement process. 
3. Conclusions

The session emphasized the significant role of NSAs in providing evidentiary, legal and financial support to WTO members in trade disputes. The contribution of NSAs benefits in particular developing-country members facing considerable resource limitations in their use of the WTO legal regime. At the same time, members’ cooperation with NSAs in the litigation process could give rise to tensions and coordination challenges, especially where NSAs’ specific interests differed from the more systemic interests of the member party to a dispute. Panellists generally shared the view that NSA participation could be further enhanced through increased transparency and access to the WTO dispute settlement system. In this regard, it was suggested that dispute settlement panels could make greater use of their discretion to seek information and advice from outside sources, in particular from private parties. Public–private collaboration could also be enhanced outside of the litigation context, including through the work of WTO bodies, such as the TBT Committee.
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