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Abstract
The session explored the coexistence of regional and bilateral trade agreements with the multilateral process from a number of different angles. In the first part of the session, an experienced trade diplomat and negotiator offered his thoughts on the dynamics between different level negotiation processes. His presentation was followed by two real-life private sector accounts of what difference the existence of multilateral or regional provisions on the protection of intellectual property (IP) makes for investment decisions. One speaker offered insights into a pharmaceutical multinational’s decision to invest in a new production facility in Brazil, highlighting the importance that an assessment of the predictability and security of Brazil’s IP regime played in that regard. The final speaker of the first session explained the pivotal role that copyright protection plays in film producers’ decisions to invest in a new film project.
In the second part of the session, one speaker described the main features and challenges of the exportation of IP rules through free trade agreements (FTAs). Another illustrated the role of the multilateral rules beyond providing a minimum standard, in a situation of proliferation of regional agreements. The two presentations were followed by a speaker that highlighted the possible role played by the WTO in monitoring the consistency of FTAs with multilateral rules. The second part of the session ended with the comments from an experienced negotiator, who noted that balance should be the essential element of the IP system.
Part 1: Addressing 21st-century innovation issues in the multilateral system
1. Presentations by the panellists
(a) H.E. Mr Fernando de Mateo, Ambassador and Permanent Representative of Mexico to the WTO
H.E. Mr de Mateo challenged the widespread belief that regional and bilateral agreements are hindering the multilateral process and presented the following facts and arguments. First, 84 per cent of all world trade is on a multilateral basis, and in some areas, such as trade in services, it is even 100 per cent. He explained that there are a number of reasons for this, one being that in some areas it does not make sense to have different regimes running in parallel. Second, he pointed out that WTO dispute settlement is the best dispute settlement mechanism in the world and that governments, having issues under FTAs, turn to the WTO dispute settlement to solve them. H.E. Mr de Mateo went on to show that regional agreements actually helped the multilateral process, providing the example of the North American Free Trade Agreement (NAFTA), which brought many disciplines into the Uruguay Round – particularly in the General Agreement on Trade in Services (GATS) and Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS Agreement). He then turned to the Doha Round, which he found “not to be in the best shape at the moment”. As he explained, because Doha was not concluded, there were many pressing issues which could not move forward in the WTO and were thus being deliberated in other forums, such as trade and climate change, competition policy, trade and investment, trade and employment, value added chains and enhanced IP rights. H.E. Mr de Mateo summed up his presentation by stating that there is a “two-way interaction” between regional and bilateral agreements, on the one hand, and the multilateral system, on the other, and that neither could do without the other.
(b) Dr Alexander Triebnigg, President, Novartis Biociencias S.A. Brazil; Vice-President, Interfarma
Dr Triebnigg provided an example of the positive benefits and advantages that Brazil acquired adhering to multilateral agreements, by sharing his experience of how Novartis made its decision to invest in a new production facility in Brazil. Dr Triebnigg explained that at the time of making the investment decision, Novartis evaluated Brazil and other emerging markets. He said that demographic considerations – and namely that the incoming workforce would be steadily growing until 2025 – spoke in favour of Brazil. However, the additional consideration which provided for the “winning combination” in favour of Brazil was the legal environment in terms of IP protection. Brazil, he said, had managed to build a solid framework of robust IP protection based on the rule of law and had done so while making smooth transitions from one political administration to the next. The decision to invest US$ 500 million in a Biotech facility in Brazil was then presented to President Lula da Silva, who played the decisive part in choosing the location within Brazil. Dr Triebnigg lauded Brazil’s commitment to fostering innovation and local IP creation through policy measures such as the “Plano Brasilo Major” and provided some examples of the social and economic benefits that this had already brought to Brazil. However, Dr Triebnigg also referred to a “cloud on the horizon”, in the form of a recent reform to the Brazilian law on filing patents providing for a new “prior consent” requirement by the National Health Surveillance Agency (Anvisa). As he explained, this was an example of how quickly a business environment can face legal uncertainty. Dr Triebnigg concluded his presentation by appealing to Brazil to return to the safe investment environment that it had provided so far in terms of IP protection.
(c) Mr Bertrand Moullier, Advisor International Affairs, FIAPF
In his presentation, Mr Moullier explained the pivotal role that IP rights play for the business of film-making entrepreneurs. Mr Moullier explained certain factors that lead to the market failure in the production and sale of films as a product. He pointed out that a film cannot be tested on the market before being released, and therefore carries a risk of non-success. He also referred to the high sunk costs of preparing for production, the high production costs and the signing expenses, as well as significant bottlenecks that arise in accessing markets. As Mr Moullier explained, government subsidies may address such market failures, but public budgets had competing priorities. Film-makers therefore need to turn to equity and debt. This, according to Mr Moullier, is where IP rights come in, as they are traded against production finance. As he put it, IP rights are not an option in this context, but the “main game”. He explained that in order to be able to obtain financing to produce a film, the film-maker needs to sell pre-sell rights. For that, film-makers need to demonstrate that they control the underlying rights (chain of titles), otherwise distributors will not be able to obtain errors and emissions insurance policies. Mr Moullier stressed that the film-making industry’s expectation of the multilateral system is legal certainty and predictability. All countries needed to recognize copyrights and need to implement the international agreements providing for IP protection. Giving the example of the Nigerian film industry, Mr Moullier made the point that developing countries also need IP protection.
Part 2: What role for the WTO?
(d) Dr Xavier Seuba, Senior Lecturer, Public International Law, Pompeu Fabra University; Senior Associate Researcher, CEIPI
The second part of the session was opened by Dr Seuba, who highlighted some of the issues that arise in what he called “the exportation of IP law” to developing countries –what can be observed in the content and implementation of the IP chapters in FTAs. He noted that this exportation can be problematic, not only in terms of access to public goods, but also in constructing a coherent IP system, since the exportation is unbalanced and tends to exacerbate existing problems in the laws exported. Dr Seuba emphasized that the exportation of IP norms does not take into account the level of economic development of the states importing the rules. The exportation of IP norms can also be read as a race among a small number of states, seeking to export IP rules for the benefit of their right-holders despite the comprehensive legal norms to promote innovation and competition found in the IP exporters’ internal legal regimes. Dr Seuba called upon the WTO to play a more decisive role in aligning the IP system with other regimes pertaining to a wider legal order, including competition law and human rights law.
(e) Dr Henning Grosse Ruse-Khan, Senior Research Fellow, Max Planck Institute for Intellectual Property and Competition Law

Dr Grosse Ruse-Khan noted that in most FTAs, negotiating parties go beyond minimum standards of the TRIPS Agreement, setting so-called TRIPS-plus standards, which often take away flexibilities provided in international legal instruments. In this context, the TRIPS Agreement has few obligations implying some kind of maximum standard or ceiling. According to Article 1 (1) of the TRIPS Agreement, WTO members may not contravene these ceilings when introducing additional IP protection in their national laws. In addition, Dr Grosse Ruse-Khan noted that under general international law principles, the TRIPS Agreement may serve as an interpretative framework for IP provisions in FTAs. Finally, FTAs among WTO members may modify TRIPS standards as the multilateral treaty framework, but they cannot derogate from the application of provisions essential to the objective and purpose of the TRIPS Agreement. Dr Grosse Ruse-Khan concluded by stating that FTAs should not undermine the core objectives established in Article 7 of the TRIPS Agreement, which strike a balance between protection and access and thereby serve to reintroduce flexibilities in FTAs.
(f) Mr Pedro Roffe, Senior Associate, ICTSD

Mr Roffe said that TRIPS-plus provisions in FTAs had become an important feature of the global IP system. However, while multilateral processes are transparent and subject to public scrutiny, FTAs are not. According to Mr Roffe, the reactions against the Anti-Counterfeiting Trade Agreement (ACTA) showed that there was a lack of confidence about initiatives taken outside the multilateral system. In addition, TRIPS-plus standards contained in FTAs are a major challenge for developing countries, adding complexities to those originated by the implementation of the TRIPS Agreement. In many cases, this implementation is still a work in progress, requiring important resources and institutional capabilities. There is a case for re-establishing the authority of the WTO, particularly in terms of the monitoring functions of the TRIPS Council. Mr Roffe stressed that the TRIPS Council should have a say in verifying that new agreements are fully consistent with WTO obligations in order to achieve the goal of reducing distortions of international trade and determine in which cases a more extensive protection of IP rights might conflict with provisions of the TRIPS Agreement. 

(g) Mr Andres Guggiana, Counsellor, Permanent Mission of Chile to the WTO

Mr Guggiana emphasized that balance should be the essential element of the IP system. He noted that most developed countries’ national legislations had achieved balance through the inclusion of IP exceptions and limitations, but this was not the case in many developing countries. Commenting on the presentations, he also raised the challenges for a possible oversight role of the TRIPS Council as it would be difficult to sanction contracting parties if plurilateral agreements and FTAs were found to be inconsistent with WTO obligations. Mr Guggiana concluded hinting that a meaningful analysis of the issues on the table should not isolate multilateral and regional agreements, but rather consider TRIPS-plus provisions as being part of the system if they are allowed by the system.

2. Questions and comments by the audience
In the open discussion, it was pointed out that the WTO Committee on Regional Trade Agreements (CRTA) would be appropriate to play the monitoring role suggested by one of the speakers, but that it had faced many difficulties in exercising such role in an effective manner. Another question that arose was whether there was space for a positive agenda. Dr Grosse Ruse-Khan said that due to technological changes, there needed to be a flexible IP system to adapt to them. The TRIPS Agreement is already pretty flexible, while FTAs tend to be more stringent. Mr Roffe commented that developing countries entering in FTAs negotiations should seek to advance their own positive agenda and Dr Seuba ended by noting that a positive agenda would be possible for these countries at the national implementation level.
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