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“Faith, Reason and the Metaphysics of Trading Places”
We are not yet 10 years into the XXIst century of the Christian era. What future awaits us we are unsure. The debate rages, often contentiously.
Some are even unsure whether one of the last century’s principal economic institutions, the sixty year ‘open multilateral trading system’ will continue to play a major part in facilitating the expansion of trade. Can the system maintain its dynamism even as it encompasses within the formal structure of the WTO all major economic powers? Will its decisions bring prosperity to all corners of the globe? Will the liberal international order survive?
The World Trade Organisation (WTO)
 is variably the organisation that frames the institutional principles, norms, and rules, executes and administers the decisions and adjudicates the observance of the treaty obligations of its members. Objectives are set and commitments negotiated multilaterally and by consensus as the general rule. These constitute the decisions and the decision-making process. The WTO is the international rule-making body of a functioning trading (and payments) system of competitive markets. 
It is a forum for ongoing negotiations and its adjudication mechanisms have curtailed the more egregious infractions of the major economies. No longer is impunity tolerated, signalling a major advance in the functioning of the international authority of the liberal trading order. There is much talk of increasing policy coherence between the open multilateral trading system and the international monetary system. 
Is this really occurring? Can there be such convergence when there is such divergence in their institutional governance? 
The greater volume of traded goods, services and currency and capital are through markets not directly subject to the disciplines of the formal organisations but nevertheless observe the regulatory norms of the institutional frameworks. 

The decision-making processes of the WTO and the IMF diverge dramatically. Where one ‘decides’ by consensus-as-a-general rule, the other decides by weighted voting. Is ‘reform’ at the IMF and talk of ‘reform’ at the WTO likely to bridge the difference? Or, will WTO ‘reform’ lead the organisation further away from its democratic formalism? Are the formal decisions in these organisations overstated?
The WTO by Article VIII – Status of the WTO – “shall have legal personality and shall be accorded by each of its Members such legal capacity as may be necessary for the exercise of its functions” (my emphasis). Is the organisation fit for ‘purpose’? Can it deliver is objectives of ‘full employment’, ‘sustainable development’ and the ‘development agenda’? Has its membership taken due account of the ‘principle of specialty’ by which the WTO is vested with powers limited by the scope of the agreements entrusted by ‘Members’
, yet extending its reach beyond?
To speak of economic systems and institutions in a liberal order we are speaking also of politics. In fact it is all the rage, to speak of ‘reform’ and ‘order’, to rearrange the parts into a new whole for predetermined ends.
Let us take two aspects with which we must treat, in part to begin to understand what, why and where we might be heading. This information comes from one of the important narrators in conveying the information necessary for maintaining the liberal order. 
First, the re-emergence of large economies, notably, China and India, which together with Brazil, South Africa, and Russia are among the countries described by the Economist
 as ‘emerging markets’:

· The developed market economy countries grouped in the OECD
 (West), the Economist writes, now account for less than one-half (1/2) of global output, measured in purchasing power parity (PPP) (to account for lower prices in poorer countries). 
· Assuming the present trend holds for both groups, in twenty years the emerging countries (Non-OECD/Rest/Newcomers) will account for two-thirds (2/3) of global output measured in PPP.
· The share of exports from the emerging markets has risen to 43% at present (20% in 1970); the developing countries import one-half (1/2) the combined exports of the US, Japan and the Euro area; the newcomers hold the greater share of official foreign exchange reserves. Perhaps most importantly, the world is on course for the fastest ever decade of growth in GDP per head, better than the rate during the golden age of 1950-73.
The growth in emerging markets is considered by the Economist as the ‘biggest stimulus in history, because it is now shared across the globe, whereas the first industrial revolution fully involved only one-third (1/3) of the world’s population’.

In concluding, the Economist Leader article, a pre-eminent liberal journal, observes “Celebrate the riches that globalisation has brought-and be prepared to defend the economic liberlalisation that underpins it”. 
This leads on to the liberal political order, and my second point. Again, I quote the Economist
, “But economic power is not the same as political power” and its logical extension, “as the balance of economic power in the world changes, mustn’t the balance of political power change too”?

I fear to mention the word mediaeval, referring as it does to a so-called middle period in the history of Europe, the classical civilisation of Antiquity, the Middle Ages (5th to 16th century) and Modern Times. The title of the Panel on decision-making in the WTO provokes a response to the question - ‘mediaeval or up-to-date’.  To which centuries did Pascal Lamy wish to direct our attention? I choose to consider the later period when the Protestant Reformation branched out from Christianity of Roman Catholicism. 

It was a time of Europe’s (and the West) Great Divergence. Gathering speed as its people armed with both the idea of discovery and technology, dispersed worldwide to spread both the Word and the artifices of capital accumulation. It was the time of St. Thomas Aquinas and his approach to law. His was a belief that reason could guide one to ethical decisions.

Yet the question begs answers to the questions - has the open multilateral trading system been designed to confer benefits equitably? Have its organisational decision-making rules guided its more powerful members to infusing their decisions with ethics and implementing them equitably?
I will focus on three aspects, in summary form:

1. There should be no retreat from substantive negotiations on rules, disciplines and other systemic issues in favour of ‘reform’. ‘Reform’ is now a buzzword, virtually empty of significant meaning. With the Punta del Este Declaration and the launch of the Uruguay Round, and pursuant to E. Functioning of the GATT System, a negotiating Group was established, only to disappear. The Declaration read, “Negotiations shall aim to develop understandings and arrangements” on surveillance, involvement of Ministers to improve effectiveness and decision-making, and to achieving greater coherence by GATT’s contribution to global policy-making. 
Nevertheless, these improvements were basically achieved, through Notification procedures with the force of law; Trade Policy Reviews that might reveal breaches, but not open to challenge under the dispute settlement mechanisms; with more active participation of Ministers (not always efficient) and the subsequent agreements aimed at ‘coherence’, but limited to relationships between the Secretariats of the WTO and IMF and IBRD respectively.
· The Consultative Group of 18 was an informal representative body of the regional membership. Agriculture was discussed, along with other issues that were not considered ripe for open discussion in the formal GATT committees. It was in the CG18 that Services was re-introduced by the delegation of Jamaica, in light of the steadily rising cost (price for) of transporting, distributing and marketing of commodities even as the prices of these commodities were decreasing. The terms of trade and ‘Invisibles’ were at that time prime issues being analysed in UNCTAD. In GATT, the balance of payments problems of several Contracting Parties (as members were then called), were recurring irritants. 
· As I recall it, the Green Room consultations were of a different order. These were initiated as a means to bring in the larger developing countries with ‘real’ trade interests and some smaller ones with an ‘active’ interest in a more limited range of goods. Transparency, meaning wider participation was understood generally as an important principle, though some considered ‘efficiency’ to be more important. 
· The balance of advantage that might result from increased ‘efficiency’is to my mind, never the determining principle. Participation in restricted conclaves by certain representatives is no substitute for direct and full participation by the full membership. All are obligated to honour both the letter and spirit of the commitments. Their involvement in negotiating, their responsibility for implementing the rules and their accountability to their national bodies require that they be full partners in the ‘negotiating history’ of the rules. This is after all a cardinal principle of democratic and accountable rule-making and judicial review, designed for equitable outcomes. An executive body of limited membership is not the answer.
2. There should be much greater clarity as to the nature of decisions taken by members. Some decisions are ‘commitments’ with binding force, eliciting compensation when breached. These commitments are termed as convenience dictates, as declaration, understanding, amendment, finding, ruling, notification. Others are administrative or procedural, yet decisions requiring weighted votes (2/3 or ¾ for Amendments – Article X) affect the rights and obligations of members. There are in the individual Agreements that require governments to give private economic actors (“interested party”) an opportunity to participate in domestic decision-making
.
· The appointment of the Director General of the WTO in 1998-9 elicited proposals and submissions designed to use the constitutionally valid Article IX for decisions. It was met with such political opposition and obfuscatory legalese that the decision was taken based on non-transparent ‘confessionals’. The practice has been formalised, much to the discredit of open treaties openly arrived at.

· In my view, considering the import of the effect of WTO commitments on the social and economic well being of citizens in national jurisdictions, recourse to majority voting on binding rights and obligations is neither a sensible nor feasible approach. 

· Where these decisions come up for adjudication in panels and/or the Appellate Body, there is clearly a breach of substantive law and practice when there is no ‘negotiating history’ of record. These lacunae are left for the WTO Secretariat staff to fill. Many if not most will be uninformed of that history, yet they are called on, and feel free to exercise their judgment.

· Another example is the decision regarding the term ‘single undertaking’. The term is used in the Punta del Este Declaration of September 20, 1986. It appears in Part I – Negotiations on Trade in Goods, B. General Principles Governing Negotiations and reads, (ii) the launching, the conduct and the implementation of the outcome of the negotiations shall be treated as parts of a single undertaking. However, agreements reached at an early stage may be implemented on a provisional or a definitive basis by agreement prior to the formal conclusion of the negotiations. Early agreements shall be taken into account in assessing the overall balance of the negotiations. (emphasis added) 
· It is important also to note that “Ministers decide to enter into Multilateral Trade Negotiations on trade in goods within the framework and under the aegis of the General Agreement on Tariffs and Trade”. When it was time to agree on Part II, it must also be noted that “Ministers also decide, as part of the Multilateral Trade Negotiations, to launch negotiations on trade in services”. (Emphasis added)

· This was a major sticking point and was the final issue resolved in the Green Room negotiations at Punta del Este. This was to ensure that the uncertain outcome of the negotiations on trade in services would not prejudice the achievements in GATT of its over several decades of liberalisation of trade on goods. Thus the final paragraph under the heading IMPLEMENTATION OF RESULTS UNDER PARTS I AND II “when the results of the Multilateral Trade Negotiations in all areas have been established, Ministers meeting also on the occasion of a Special Session of CONTRACTING PARTIES shall decide regarding the international implementation of the respective results”. Note the distinction between Ministers and CONTRACTING PARTIES, the latter signifying contracting parties acting jointly.
· Fifteen years later, in the Doha Ministerial Declaration of 9-13 November 2001, the term is to be found under the heading Organization and management of the work programme, paragraph 47. With the exception of the improvements and clarifications of the Dispute Settlement Understanding, the conduct, conclusion and entry into force of the outcome of the negotiations shall be treated as parts of a single undertaking. However, agreements reached at an early stage may be implemented on a provisional or a definitive basis. Early agreements shall be taken into account in assessing the overall balance of the negotiations.

· There is to my mind, a significant difference. The Punta del Este Declaration signified the distinction in the nature of the launch and the legal implications. The Doha Declaration signified that it was of its nature, procedural, which is not to say that procedural practices, like due process, do not impact on the integrity of the rule.
3. In the Doha Ministerial Declaration there are very many references to the terms, technical assistance, technical cooperation, capacity building/capacity-building. A rough count gives a grand total of 44 entries. To what do these add up? Do they constitute best endeavours, aid, voluntary non-reciprocal offers, or commitments? In earlier presentations I have expressed the view that they are commitments, firm, binding and bankable. These may be considered as similar to technology transfer agreements, or after sales service agreements. Failure to provide the service or the technology opens the other party to a breach of contract. This, I believe, has been taken up by some members in the present negotiations. I do not know if it has had a positive response, though revised Integrated Programmes, the special fund in the WTO and the variant Aid-for-Trade may be considered such a response.


These should be considered as bindings in the same way tariffs are ‘scheduled’ 
and rules negotiated. 
· Consider the Doha Ministerial Declaration in its Work Programme, paragraph 41, “we have established firm commitments on technical cooperation and capacity building in various paragraphs in this Ministerial Declaration. We reaffirm these specific commitments contained in paragraphs 16, 21, 24, 26, 27, 33, 38-40, 42 and 43, and also reaffirm the understanding in paragraph 2 on the important role of sustainably financed technical assistance and capacity-building programmes. We instruct the Director-General to report to the Fifth Session of the Ministerial Conference, with an interim report to the General Council in December 2002 on the implementation and adequacy of these commitments in the identified paragraphs. (Emphasis added)
In Summary:
Claus-Dieter Ehlermann and Lothar Ehring
 hold the view that “consensus (decision-making) favours the status quo and makes it difficult to achieve change”; nor does it “provide for equality...because not every member has the same ability to maintain vetoes; and that “consensus...has many advantages, but it is questionable whether it is also more democratic than the majority rule”. I agree. Nevertheless, decisions affecting constitutional rights and the general welfare of its citizens most assuredly should not be taken by majority voting, whether weighted or by one member, one vote. In practical terms, the countries whose decisions are decisive while they might wish to introduce weighted voting in the WTO, the majority of the membership are most unlikely to join in any consensus to do so.
Joost Pauwelyn
 makes a number of very interesting points, which I recommend for further consideration: 

· He sees the need for “more politics”. If this alternative approach means more Ministerials, more ‘experts’, more ‘consultative bodies’, I do not agree. This leads to more celebrity caucuses, and far less accountability. If it means greater involvement of parliamentarians, NGOs, trade unionists, private sectors, academia, consumer groups media and others, especially from the developing countries all well and good. However care is required that the appropriate focus should be primarily within national jurisdictions. Subsidiarity breeds efficiency and effectiveness.

· He proposes ‘maintaining and clarifying, not eliminating certain escape clauses and exit options, especially those tailored to consumer welfare’. More politics and improved disciplines combined in the right balance would improve efficiency and legitimacy. 
Manfred Elsig
, our Moderator, examines the role of power in decision-making and concludes, “In the context of the Doha Development Agenda (DDA), coalition-building as part of procedural power has proved important to counter structural weakness. This has further led to developing countries successfully challenging the pressure from the US and the EU. At the same time, it has led to a type of “joint-decision trap” (Scharpf 1988) that will be difficult to overcome in the future”. I agree. It is precisely because of the principles, norms and practices of the ‘liberal’ paradigm, that ‘procedural power’ may be wielded effectively. When combined with the ‘raw power’ of market size, the Economist’s Newcomers will make significant changes to decision-making in the organisation.
In the course of the discussion, it will be interesting to hear how many consider the WTO to be an “institution in crisis”, lacking legitimacy because of its ‘democratic deficit’. A distinction should be made between the institutional (the formal regime for rule-making and enforcement, both national and international) and the organisational (the actors in some structural-functional relationship). The former raises ‘constitutional’ issues, some of which Steve Charnovitz touches on in his review of papers presented by Frieder Roessler, Robert Howse and Kalypso Nicolaidis.
 
Thomas Cottier
 belongs to the ‘constitutional’ tendency. I focus on one of the three pillars of the ‘new’ WTO he proposes, even though it does not at face value rise to the level of a constitutional issue. He considers that the WTO should be “a forum for capacity building and training”; it is “the branch... most in need of further development”. The specifics warrant careful examination, though I am skeptical that many of his recommendations are not substantial enough to overcome the very problems he properly diagnoses, considering that the serious shortcomings of the present approach of WTO and its Secretariat. Of these, the so-called ‘awareness’ building, with most of the very limited resources budgeted and ‘donated’ going to non-capacity building activity is but one. The media, specifically the news journalists covering the WTO, is of uneven quality. Often, their interest is almost exclusively on the daily ‘political’ disagreements that arise in the course of negotiations and from the perspectives of the major OECD countries. This is natural, but it ignores the important economic issues underlying the differences. The result is that developing countries’ positions are either ignored and/or trivialised. The negative impact this has on the decision-making and the content of the decisions themselves are not to be under-estimated.
Robert Wolfe
 raises the question of WTO ‘reform’ and concludes, “The trading system centred on the WTO is actually working rather well”. The jury is still out for me. That the open multilateral trading system fits well within the liberal political order is undeniable. Its functioning, including the manipulation of its rules and procedures, reflects quite poorly on the major OECD trading nations - for example, ‘legalised’ protectionist non-tariff measures (voluntary export measures and the like) and tariff escalation against competitive products, the protectionist textiles and clothing agreement and the exclusion of  agriculture from GATT and WTO rules and disciplines, the denial of ‘infant industry’ treatment for developing country industries, non-transparent rule-making, to mention the most flagrant. Japan itself suffered at the hands of the US and Europe in its early days of catching-up.
Vicente Paolo. B. Yu
 considers that the timing for greater South-South cooperation is on us and concludes “that the greater potential for stronger South-South integration and interaction could be explored as an alternative or complement to global economic governance reform”. There is decidedly intensified cooperation at the institutional level, greatly facilitated by common acceptance and adherence to the multilateral rules and disciplines they have been part of creating. In such manner, their integration in the global economy has become apparent. Complementary and alternative ‘governance’ activities have been both cause and effect of trading and investing in each other’s economies. Now is not the time to retreat. It is imperative to press on in the common multilateral enterprise. 
It will be interesting to note the commentary from the High Level panel on the overarching theme of the Forum. Let us hope that they will be constructive not distracting.

[End of document]
� The scholarly literature on different aspects of WTO is legion. It appears that the perspectives and contributions are overwhelmingly (in more senses than one) from institutions in OECD countries. If so, there is a huge deficiency in contributions from Non-OECD countries. This should either be filled or made more accessible. This would be an important contribution to capacity-building and hence to informed participation in WTO decision-making. How many practising trade negotiators are aware of these analyses, and how many have the time to read and take on board in negotiations?


� Note Transparency and Participation in the National Trade Policy Process - Paper by K. G. Anthony Hill at the WTO Public Symposium, 26 April 2005. The paper noted that the WTO is not limited to sovereign States. It includes members with control over their customs area. Yet it not only makes but also seeks compliance for breaches within and by States beyond strictly customs disputes. Is the WTO exercising competence outside the limits of the WTO agreements? 


� The Economist, September 16-22, 2006, “Surprise! The balance of economic power in the world is changing. Good”. The Leader and the Supplement, “The new titans” makes for interesting reading. 


� The Economist makes the point regarding definitions. Please note the classifications by different organisations.


� The Economist generously asserts that the answer lay “plainly a need to fiddle with some of the global political architecture”. The UN Security Council and the IMF are mentioned.


� See Article 21.2 of the WTO Agreement on Subsidies and Countervailing Measures


� Decision-Making in the World trade Organization - Is the Consensus Practice of the WTO adequate for Making, Revising and Implementing Rules on International Trade? Journal of International Economic Law, Volume 8, Number 1, pp 51-75


� The Transformation of World Trade, Michigan Law Review, Vol. 104: 1, 2005


� Different facets of power in decision-making in the WTO, American Political Science Association, prepared for delivery at the 2006 Annual Meeting, August 30th- September 3, 2006 


� On Constitutionalising the WTO. The precise reference eludes me for the moment. My deepest apologies to all concerned. I have seen but not read the many thoughtful articles on the subject by Steve Charnovitz.


� Strengthening the WTO: An Agenda for the 21st Century, World Trade Institute, Berne


� The WTO in suspense: is institutional reform needed? School of Policy Studies, Queen’s University, Paper prepared for the Princeton workshop (August 23-25, 2006, Centre for International Governance Innovation Project on Global Institutional Reform.


� Comparative Assessment of Developing Country Participation in the Governance of Global Economic Institutions, Analytic Note, August 2006 SC/GGDP/AN/GEG/3/rev.11
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