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Serving on the Appellate Body has been a true pleasure and deep honor for me and I would like to thank all of those who made it possible for me to be part of this unique institution.

It has been an extraordinary privilege to work alongside the dedicated, talented and wise individuals that I have come to know both as colleagues and as friends as well as the extremely hard-working and truly gifted members of the Appellate Body’s secretariat, who are among the finest lawyers and staff that I have ever known.

It has become traditional for those members leaving the Appellate Body to offer a few reflections on their way out the door and so I too join in that tradition.

I have been fortunate to have been a part of the dispute settlement system at an important time in its evolution from the old GATT dispute settlement mechanism into the much more purely legal or juridical WTO system that we have before us today.   The transformation into this new system, with its two step approach of a panel system and a standing Appellate Body, with a broadened scope of rules to be applied and binding resolutions of the disputes, has occurred quite quickly, and has at times suffered some growing pains from the pace of that change.  While many of the essential elements of WTO member control – with the Dispute Settlement Body still controlling the establishment of panels, the adoption of panel and Appellate Body reports and the surveillance of implementation of recommendations and rulings—remain firmly in place, much of the rest of the process has become much more purely legal.    

With that consolidation of the legal order has come the need for the dispute settlement system in general and the Appellate Body in particular to establish its own credibility, both within the membership of the WTO itself and among the wider public at large—both no small achievements in today’s world of great skepticism about multilateralism in general and multilateral institutions in particular.

I leave at a time when I believe that the WTO’s dispute settlement system and the Appellate Body have achieved that goal of widespread credibility and with it the belief in a rules based system and fundamentally in the rule of law.    But I thought I would offer comments tonight on a few challenges that I see for a rules-based trading system.   These concerns stem from my concern that belief in and a willingness to be bound by the rule of law is a precious commodity that cannot be taken for granted.   It takes work and it takes constant reaffirmation by those who wish to play by those rules 

For me, at the core of any rules based system are well reasoned and well understood decisions.
The challenge for the dispute settlement system today is finding the right balance between swift yet sound decisions.   For the Appellate Body, the struggle lies between the rule that decisions must be issued, in 3 languages, within 90 days of the date an appeal is filed and the mandate that the Appellate Body address every issue raised on appeal.    In today's increasingly legal system, more issues are being raised in every dispute, the issues themselves are increasingly complex, and the parties submissions are growing longer and longer, while the manpower available to address the increased load has remained fundamentally unchanged.   Certainly it is clear to me that writing shorter, crisper and easier to read opinions takes much more time than writing long and occasionally hard-to-follow opinions.
For you, the members, some thought might be given to the tradeoffs that would be involved in disciplining parties submissions, at least in terms of their length; whether the current practice of having all decisions start with summaries of the arguments made by all the parties continues to provide a sufficient benefit to the members to justify their costs--both in terms of the time available to the Appellate Body for drafting the summaries and cost of translation--particularly in these days when many members post their submissions on the internet; and whether the 90 day time period for appeals  should be extended on a regular basis rather than worked out in the current ad-hoc fashion.   In addition, while the level of understanding of the dispute settlement system at large and its individual decisions is fairly high within these walls, additional outreach efforts to explain both the system and the decisions in specific cases might help to increase the understanding for these rules-based decisions in the community at large and would be an important step in the direction of reaffirming support for a rule-of-law system.
My second comment would be that the willingness to accept the decisions of the system stems in large part from a belief that the decisions have been made by adjudicators who are truly impartial and independent.
That independence and impartiality stems from both the individual qualities of the people who are appointed and the process by which they reach their decisions.   And it also stems from an institutional guarantee of independence.   It is on this front that I see a possible cloud on the horizon and that cloud stems from the mere fact that Appellate Body members are subject to a reappointment process if they are to serve a second four-year term.      Most courts, both national and international, typically set much longer terms for their members and many, in order to protect the independence of their judges, do not permit reappointment.

The mere fact that AB members must go through a reappointment process can invite skepticism on all sides--and raises the possibility that decisions an Appellate Body member made during his or her first four years have somehow crept into the reappointment process--thereby casting a shadow on the principle of independence and on the support for the rule-of-law system.
 Moreover, I believe that four years is simply too short a time to master the processes and intricacies of the dispute settlement system, with its growing body of past decisions and its increasingly complex cases.
Now might be a good time for members to reflect on whether one single term of longer duration might better achieve a more independent Appellate Body and a more efficient one.   If members served one longer term and the appointments were appropriately staggered, there would be greater stability and expertise among the members, along with a more even distribution of experience. 
Despite these concerns, I leave the Appellate Body with greater confidence than when I arrived that the system is sound, that it can handle large, sensitive and complex matters and that it is serving an increasingly diverse set of needs and a larger membership.   I hope you can agree with me on that.
I thank you from the bottom of my heart for giving me the opportunity to serve as member of the Appellate Body and for the time to share these reflections.   I know I am leaving with the Appellate Body in very capable hands with those of my colleagues that remain and with the addition of two deeply knowledgeable and well-respected new members.   Thank you all and my best wishes to you.
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