- 4 -

Government Procurement at the WTO
Relevant WTO Provisions and Mandates 
_______________

I.
Existing Provisions Relating to Government Procurement
GATT 1947, Article III
8.
(a)
The provisions of this Article shall not apply to laws, regulations or requirements governing the procurement by governmental agencies of products purchased for governmental purposes and not with a view to commercial resale or with a view to use in the production of goods for commercial sale.

GATT 1947, Article XVII
2.
The provisions of paragraph 1 of this Article shall not apply to imports of products for immediate or ultimate consumption in governmental use and not otherwise for resale or use in the production of goods* for sale.   With respect to such imports, each contracting party shall accord to the trade of the other contracting parties fair and equitable treatment.

GATS, Article XIII

1.
Articles II, XVI and XVII shall not apply to laws, regulations or requirements governing the procurement by governmental agencies of services purchased for governmental purposes and not with a view to commercial resale or with a view to use in the supply of services for commercial sale.

2.
There shall be multilateral negotiations on government procurement in services under this Agreement within two years from the date of entry into force of the WTO Agreement.

II.
Relevant Mandates and Decisions 
1996 Singapore Ministerial Declaration (WT/MIN/(96)/DEC)
21.
We further agree to:
· establish a working group to conduct a study on transparency in government procurement practices, taking into account national policies, and, based on this study, to develop elements for inclusion in an appropriate agreement; ...
2001 Doha Ministerial Declaration (WT/MIN/(01)/DEC/1)
26.
Recognizing the case for a multilateral agreement on transparency in government procurement and the need for enhanced technical assistance and capacity building in this area, we agree that negotiations will take place after the Fifth Session of the Ministerial Conference on the basis of a decision to be taken, by explicit consensus, at that Session on modalities of negotiations. These negotiations will build on the progress made in the Working Group on Transparency in Government Procurement by that time and take into account participants' development priorities, especially those of least-developed country participants.  Negotiations shall be limited to the transparency aspects and therefore will not restrict the scope for countries to give preferences to domestic supplies and suppliers.  We commit ourselves to ensuring adequate technical assistance and support for capacity building both during the negotiations and after their conclusion.

2003 Draft Cancún Ministerial Text (JOB(03)/150/Rev.2)   (Not Adopted)
16.
Taking note of the work done by the Working Group on Transparency in Government Procurement under the mandate in paragraph 26 of the Doha Ministerial Declaration, we decide to commence negotiations on the basis of the modalities set out in Annex D to this document.

Annex D

Transparency in Government Procurement

1.
We note with appreciation the work that has been carried out by the Working Group on Transparency in Government Procurement under paragraph 26 of the Doha Ministerial Declaration.  We agree that the negotiations on a multilateral agreement on transparency in government procurement shall be based on paragraph 26 of the Doha Ministerial Declaration and shall build on the progress made in the Working Group on Transparency in Government Procurement.  Pursuant to paragraph 26 of the Doha Ministerial Declaration, we reaffirm that such negotiations shall be limited to the transparency aspects and therefore will not restrict the scope for countries to give preferences to domestic supplies and suppliers.

2.
We further agree that any coverage of the agreement beyond goods and central government entities is not prejudged.  Only procurements above certain value thresholds, to be negotiated, will be covered.  The issue of the applicability of the DSU is also not prejudged, with the exception that individual contract awards shall not be subject to challenge or recommendations under the WTO dispute settlement system.  In regard to domestic review mechanisms, the agreement will address the transparency of such mechanisms, but not otherwise prescribe their characteristics.

3.
We reaffirm that the negotiations shall take into account participants' development priorities, especially those of least-developed country participants.  Special and differential treatment shall include transitional periods for the implementation of the agreement and higher thresholds for developing countries, with additional periods and higher figures applicable to least-developed countries.  We also reiterate our commitment to ensuring adequate technical assistance and support for capacity building both during the negotiations, to facilitate participation in them, and after their conclusion, to assist developing and least-developed countries to benefit from the outcome of the negotiations.

4.
Paragraphs 45–51 of the Doha Ministerial Declaration shall apply to these negotiations.  At its first meeting after this Session of the Ministerial Conference, the Trade Negotiations Committee shall establish a Negotiating Group on Transparency in Government Procurement and appoint its Chair.  The first meeting of the Negotiating Group shall agree on a work plan and schedule of meetings.

2003 Cancún Ministerial Statement (WT/MIN(03)/20)

4.
We therefore instruct our officials to continue working on outstanding issues with a renewed sense of urgency and purpose and taking fully into account all the views we have expressed in this Conference.  We ask the Chairman of the General Council, working in close co-operation with the Director-General, to coordinate this work and to convene a meeting of the General Council at Senior Officials level no later than 15 December 2003 to take the action necessary at that stage to enable us to move towards a successful and timely conclusion of the negotiations.  We shall continue to exercise close personal supervision of this process.

5.
We will bring with us into this new phase all the valuable work that has been done at this Conference.  In those areas where we have reached a high level of convergence on texts, we undertake to maintain this convergence while working for an acceptable overall outcome.

6.
Notwithstanding this setback, we reaffirm all our Doha Declarations and Decisions and recommit ourselves to working to implement them fully and faithfully.

Doha Work Programme ‑ Decision Adopted by the General Council on 1 August 2004 (WT/L/579)
Relationship between Trade and Investment, Interaction between Trade and Competition Policy and Transparency in Government Procurement:  the Council agrees that these issues, mentioned in the Doha Ministerial Declaration in paragraphs 20-22, 23-25 and 26 respectively, will not form part of the Work Programme set out in that Declaration and therefore no work towards negotiations on any of these issues will take place within the WTO during the Doha Round.

2005 Hong Kong Ministerial Declaration (WT/MIN(05)/DEC) – the Services Negotiations and Annex C para 4(b) on the Negotiations on Government Procurement in Services
25.
The negotiations on trade in services shall proceed to their conclusion with a view to promoting the economic growth of all trading partners and the development of developing and least-developed countries, and with due respect for the right of Members to regulate.  In this regard, we recall and reaffirm the objectives and principles stipulated in the GATS, the Doha Ministerial Declaration, the Guidelines and Procedures for the Negotiations on Trade in Services adopted by the Special Session of the Council for Trade in Services on 28 March 2001 and the Modalities for the Special Treatment for Least-Developed Country Members in the Negotiations on Trade in Services adopted on 3 September 2003, as well as Annex C of the Decision adopted by the General Council on 1 August 2004.

26.
We urge all Members to participate actively in these negotiations towards achieving a progressively higher level of liberalization of trade in services, with appropriate flexibility for individual developing countries as provided for in Article XIX of the GATS.  Negotiations shall have regard to the size of economies of individual Members, both overall and in individual sectors.  We recognize the particular economic situation of LDCs, including the difficulties they face, and acknowledge that they are not expected to undertake new commitments.

27.
We are determined to intensify the negotiations in accordance with the above principles and the Objectives, Approaches and Timelines set out in Annex C to this document with a view to expanding the sectoral and modal coverage of commitments and improving their quality.  In this regard, particular attention will be given to sectors and modes of supply of export interest to developing countries.

Annex C 
Services

4.
Members must intensify their efforts to conclude the negotiations on rule-making under GATS Articles X, XIII, and XV in accordance with their respective mandates and timelines:

(...)
(b)
On government procurement, Members should engage in more focused discussions and in this context put greater emphasis on proposals by Members, in accordance with Article XIII of the GATS.

__________

