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I. INTRODUCTION

1. The initial Note by the Secretariat on this topic (S/WPGR/W/44) provided summary information on the procurement-related provisions of each relevant agreement.  To avoid duplication, the present document aims at providing a general overview of the main types of government procurement-related provisions encountered in these EIAs.  While highlighting some similarities and differences in the types of procurement provisions, it does not attempt to provide a detailed description of what is found in each agreement.  In addition, the Note does not simply replicate all relevant provisions of the agreements, since this would have led to an unreasonably bulky document.  Moreover, the full text of these agreements can already be found in official WTO documents (see Table 1).  Rather, for each of the issues reviewed, the Note reproduces the relevant provisions of some agreements so as to illustrate similarities and differences by way of example.

2. While this note focuses on the main government procurement-related provisions found in these EIAs (e.g., provisions relating to tendering procedures, offsets, or challenge procedures), it needs to be kept in mind that no attempt has been made to assess the scope and coverage of the respective agreements, i.e., how government procurement is defined, what are the exceptions or exclusions, or what sectors, thresholds, levels of government or entities are covered.  Addressing these issues in detail would have required much more time and resources because it would have involved, in many cases, going through the various annexes or list of commitments attached to the procurement provisions.  An element of caution is thus necessary since the impact of the procurement provisions reviewed would also need to be seen in the context of the definitional scope of an agreement.  Similar or even identical provisions of different agreements may nevertheless have different implications when scope or definition is taken into account.  Further, this Note only looks at procurement-related provisions and does not cover provisions of a horizontal nature that may be found in other sections of EIAs, but that can nonetheless be of relevance for government procurement (e.g., horizontal transparency disciplines including those governing the publication of laws and regulations).

3. Also, this Note will not discuss agreements whose government procurement-related provisions essentially consist of calls for future negotiations, co-operation or consultations on the issue (i.e., US-Jordan, CARICOM, Singapore-EFTA, and Chile-Mexico agreements).   Nor does it cover the Europe Agreements involving countries that now form part of the European Union
.  Of the 10 Europe Agreements that have been notified under Article V, only those involving Bulgaria and Romania have thus been reviewed.  It should also be noted that since the circulation of the last Secretariat Note on this issue in 2003, the European Communities now has new Directives in force on government procurement.
  The relevant rules have been consolidated in two Directives:  Directive 2004/18/EC of 31 March 2004 on the coordination of procedures for the award of public works contracts, public supply contracts and public service contracts; and Directive 2004/17/EC of 31 March 2004 on coordinating the procurement procedures of entities operating in the water, energy, transport and postal services sectors.
  Since the provisions of these two Directives tend to be similar  - a key difference relates to scope and coverage -, this Note refers, unless indicated otherwise, to the Directive with the broadest sectoral coverage, i.e., Directive 2004/18/EC.  In addition, for information purposes, the agreement between Chile and the European Communities has been included in the list of the agreements reviewed despite the fact that it has not yet been notified under Article V.  The agreement, notified under GATT Article XXIV, includes a chapter on procurement that covers services.  
4. Overall, the following observations are thus based on a total of 18 agreements (see Table 1).  The WTO Government Procurement Agreement (GPA) is often referred to in the following Parts because some EIAs incorporate certain of its provisions by reference.  In that regard, it should be noted that GPA Members are currently engaged in a process of review of the existing provisions of that Agreement with a view to simplifying it.  Therefore, it can be assumed that the text of the Agreement will undergo modifications at the end of the review process.    
5. Members may also wish to consult Secretariat Notes prepared for the Working Party on Transparency in Government Procurement, which dealt, at least in part, but sometimes with more detail, with related matters: WT/WGTGP/W/6, WT/WGTGP/W/32, WT/WGTGP/W/33.  

6. The Note is structured as follows.   The following Part provides a summary of key points and observations.  Part III then provides information on the government procurement provisions found in EIAs.  It is divided in 13 sections, corresponding to issues on which disciplines are typically found in EIAs: non-discrimination, procurement methods, invitations to participate, etc.  

Table 1

Agreements Reviewed in This Note

	Economic Integration Agreement
	Document reference

	Relevant provisions
 



	EC Treaty of Rome, as well as enlargement.
	WT/REG39

WT/REG170 and WT/REG3 (enlargement)
	Directives  2004/18/EC, 2004/17/EC, 89/665/EEC, 92/13/EEC.

	Australia – New Zealand

(ANZCERTA)
	WT/REG40
	Art. 11 + 1997 Government Procurement Agreement (revised)

	EEA
	WT/REG138
	Art. 65 + Annex XVI 

	NAFTA
	WT/REG4
	Chapter 10

	EC – Bulgaria
	WT/REG1
	Art. 68

	EC – Romania
	WT/REG2
	Art. 68

	New Zealand – Singapore
	WT/REG127
	Part 8, Art. 46-58

	EFTA – Mexico
	WT/REG126
	Chapter III, Art. 56-68  + 

Annexes XII-XVII

	EC – Mexico
	WT/REG109
	Title III, Art. 25-38

+ Annexes X-XIII

	EFTA (cons. version)
	WT/REG154
	Art. 37 + Annex R 

	Chile – Costa Rica
	WT/REG136
	Chapter 16

	Japan – Singapore
	WT/REG140
	Chapter 11, Art. 101-102

	Singapore – Australia
	WT/REG158
	Chapter 6

	US – Chile 
	WT/REG160
	Chapter 9

	US – Singapore 
	WT/REG161
	Chapter 13

	Chile – El Salvador 
	WT/REG165
	Chapter 16

	Republic of Korea – Chile 
	WT/REG169
	Chapter 15

	EC-Chile
	WT/REG164
	Title IV, Art. 136-162


II. Main Observations

7. A significant share of the agreements notified under Article V contain substantive disciplines on government procurement for services (25 out of 34).  More than half of these 25 agreements involve the EC (owing largely to the 10 Europe Agreements notified).  Many also involve developing countries, and some Members are parties to more than one such EIA (e.g., Chile and Singapore are each party to four agreements
).  Also, while a good number of the signatories of the agreements reviewed in this Note are parties to the WTO's plurilateral Government Procurement Agreement (GPA), many are not, i.e., Australia, New Zealand, Chile, Costa Rica, El Salvador, Mexico, Bulgaria, and Romania.
8. Significant similarities exist across the procurement provisions found in many of the EIAs reviewed in this Note.  In addition to obligations relating to non-discriminatory treatment, they tend to include additional procedural rules relating to fair and open procurement procedures, transparency, and to accountability and due process.  Most of the agreements reviewed contain a number of detailed procedural obligations that procuring entities have to fulfil to ensure the effective application of basic principles.  The general purpose of these procedural requirements is to guarantee that access to procurement is effectively open and an equal opportunity is given to foreign suppliers in competing for government contracts.  Most of the 18 agreements considered in the following Part have provisions - with different degrees of detail and comprehensiveness however - relating to the valuation of contracts (e.g., key principles to be followed for determining the value of contracts), technical specifications (e.g., to avoid unnecessary obstacles to trade), procurement methods (e.g., to specify permissible methods and, more specifically, the conditions under which procedures other than open tendering can be used), qualification of suppliers (e.g., focus on criteria essential to ensure fulfilment of the contract), invitations to participate (e.g., requirements relating to the publication of a tender notice), time limits (e.g., minimum periods of time for allowing suppliers to prepare and submit tenders), tender documentation (e.g., requirements relating to the type of information contained in tender documentation provided to suppliers), award of contracts (e.g., rules regarding award criteria and information of results), provision of information (e.g., requirement to publish laws, regulations, decisions, rulings and other procedures relating to government procurement), and challenge procedures (e.g., requirement to allow suppliers recourse to an impartial body to review complaints).  
9. Despite such general similarities across agreements, differences exist in terms of the types of provisions included, as well as the levels of detail and comprehensiveness of such provisions.  Agreements such as, for example, NAFTA, EFTA, Singapore-US, Japan-Singapore, EFTA-Mexico or the EC Directives have very detailed and comprehensive rules which often approach - and in some cases go beyond - those contained in the WTO's GPA.  Other agreements, like the Chile-Costa Rica and Chile-El Salvador agreements or the agreements involving New Zealand and Australia, provide for a less extensive and detailed set of procedural rules overall.  However, it needs to be emphasized that no direct link necessarily exists between the degree of comprehensiveness of the provisions reviewed and the level of liberalization achieved or of the scope of entities and service sectors covered.   
10. Finally, instead of containing their own detailed provisions, many agreements rather incorporate by reference the provisions of other agreements.  The EFTA, Japan-Singapore and US-Singapore agreements incorporate many GPA provisions by reference.  In other cases, the parties to a particular agreement do not comply with identical obligations: some provisions of the GPA are incorporated by reference and apply to one signatory while related provisions of the NAFTA Chapter on Government Procurement are incorporated by reference and apply only to the other signatory.  This is the case in the EC-Mexico and EFTA-Mexico agreements, where some NAFTA provisions apply to Mexico and related GPA provisions apply to the EC and EFTA States.  

III. Review of main provisions

A. Non-discrimination

11. All agreements reviewed in this Note contain specific provisions relating to non-discrimination.    However, their exact content and drafting differ across agreements.  The EFTA and the US-Singapore Agreements each incorporate by reference Article III of the GPA (reproduced below).
  According to that provision, parties are required, with respect to procurement covered by the Agreement, to give services and suppliers of the other parties treatment no less favourable than that they give to their domestic services and suppliers or the services and suppliers of any other party.   Further, each party is required to ensure that its entities do not treat a locally-established supplier less favourably than another locally established supplier on the basis of the degree of foreign affiliation or ownership and do not discriminate against a locally-established supplier on the basis of the country of production of the service being supplied. 

	GPA

Article III: National Treatment and Non-Discrimination

1.
With respect to all laws, regulations, procedures and practices regarding government procurement covered by this Agreement, each Party shall provide immediately and unconditionally to the products, services and suppliers of other Parties offering products or services of the Parties, treatment no less favourable than:


(a)
that accorded to domestic products, services and suppliers; and


(b)
that accorded to products, services and suppliers of any other Party.

2.
With respect to all laws, regulations, procedures and practices regarding government procurement covered by this Agreement, each Party shall ensure:


(a)
that its entities shall not treat a locally-established supplier less favourably than another locally-established supplier on the basis of degree of foreign affiliation or ownership; and


 (b)
that its entities shall not discriminate against locally-established suppliers on the basis of the country of production of the good or service being supplied, provided that the country of production is a Party to the Agreement in accordance with the provisions of Article IV.

3.
The provisions of paragraphs 1 and 2 shall not apply to customs duties and charges of any kind imposed on or in connection with importation, the method of levying such duties and charges, other import regulations and formalities, and measures affecting trade in services other than laws, regulations, procedures and practices regarding government procurement covered by this Agreement.




12. The Agreement between Japan and Singapore also incorporates Article III of the GPA by reference, except that the application of paragraph 1 (b), providing for MFN treatment, is specifically excluded.
  Article 26 of the EC-Mexico Agreement and Article 57 ("National Treatment and Non-Discrimination", reproduced below) of the EFTA-Mexico Agreement reflect Article III of the GPA, except that like in the Japan-Singapore agreement, the issue of non-discrimination amongst foreign services or foreign suppliers (i.e., MFN treatment) is not addressed.
  Article 3 ("National Treatment") of Chapter 6 of the Singapore-Australia Agreement includes similar language, but further specifies that "(a) Party shall not discriminate in favour of corporate bodies in which that Party is a shareholder".  
	EFTA-Mexico

Article 57: National Treatment and Non-Discrimination

1.
With respect to all laws, regulations, procedures and practices regarding government procurement covered by this Chapter, each Party shall provide immediately and unconditionally to the products, services and suppliers of the other Party treatment no less favourable than that accorded to domestic products, services and suppliers.

2.
 With respect to all laws, regulations, procedures and practices regarding government procurement covered by this Chapter, each Party shall ensure:


(a)
that its entities do not treat a locally-established supplier less favourably than another locally-established supplier on the basis of the degree of foreign affiliation to, or ownership by, a person of the other Party;  and


(b)
that its entities do not discriminate against locally- established suppliers on the basis of the country of production of the good or service being supplied, provided that the country of production is the other Party.

3.
The provisions of paragraphs 1 and 2 shall not apply to customs duties and charges of any kind imposed on, or in connection with, importation, the method of levying such duties and charges, other import regulations and formalities, and measures affecting trade in services other than laws, regulations, procedures and practices regarding government procurement covered by this Chapter.




13. Article 1003 ("National Treatment and Non-Discrimination", reproduced below) of NAFTA contains language similar to that used in the Japan-Singapore, US-Singapore and EFTA agreements.  One difference is that such Agreement refers to "treatment no less favourable than the most favourable treatment that the Party accords to (...)".  Also, it does not include the expression “provide immediately and unconditionally” used in the GPA.  Paragraphs 1, 2 and 5 of the US-Chile Agreement ("National Treatment and Non Discrimination") are similar to Article III of the GPA, except that, like others, the granting of "no less favourable treatment is solely in relation to domestic services and suppliers (in the sense of national treatment) and not in relation to services and suppliers of non-parties (in the sense of MFN).  Like in the NAFTA, treatment no less favourable does not have to be provided “immediately and unconditionally".  

	NAFTA

Article 1003: National Treatment and Non-Discrimination

1.
With respect to measures covered by this Chapter, each Party shall accord to goods of another Party, to the suppliers of such goods and to service suppliers of another Party, treatment no less favorable than the most favorable treatment that the Party accords to: 


(a)
its own goods and suppliers; and 


(b)
goods and suppliers of another Party. 

2.
With respect to measures covered by this Chapter, no Party may: 


(a)
treat a locally established supplier less favorably than another locally established supplier on the basis of degree of foreign affiliation or ownership; or 


(b)
discriminate against a locally established supplier on the basis that the goods or services offered by that supplier for the particular procurement are goods or services of another Party. 


3.
Paragraph 1 does not apply to measures respecting customs duties or other charges of any kind imposed on or in connection with importation, the method of levying such duties or charges or other import regulations, including restrictions and formalities.




14. The national treatment and non-discrimination provisions of the EC-Chile (Article 139) and the Republic of Korea-Chile Agreements (Article 15.3), which essentially have the same content as the Article of the GPA reproduced above, include an additional paragraph which provides that "(e)ach Party shall ensure that the procurement of its entities (...) takes place in a transparent, reasonable and non-discriminatory manner, treating any supplier of either Party equally and ensuring the principle of open  and effective competition".  
15. The Australia-New Zealand Agreement contains provisions (Clauses 2 and 4, reproduced below) relating to the granting of treatment no less favourable than that granted to domestic services and suppliers, but also includes additional concepts such as equal opportunity and equal access.  The New Zealand-Singapore Agreement includes similar language (see paragraphs (c) and (d) of Article 49).  

	Australia-New Zealand: Government Procurement Agreement (revised 1997)

2.
It is agreed that, except as stated otherwise in this Agreement, the Parties will: 

(...)


(c)
Provide to services, goods and suppliers of the other Parties equal opportunity and treatment no less favourable than that accorded to their own domestic services, goods and suppliers (see 4 below).


(d)
Promote opportunities for ANZ suppliers to compete for government business on the basis of value for money and avoid purchasing practices which are biased in favour of foreign goods and suppliers.  

(...)

4.
In accordance with Clause 2 (b) and (c) of this Agreement, Parties to the Agreement will not use amongst themselves any form of procurement practice which: 


- discriminates against; 


- is biased against; and


- or has the effect of denying equal access or opportunity to any ANZ supplier.




16. The Chile-Costa Rica and Chile-El Salvador Agreements each contain an Article on national treatment and non-discrimination (Article 16.04 in each case), which use the same language
.  It provides for national treatment, except that this is limited to “government procurement carried out by entities through tendering” (Article 16.04(1)).  Paragraph 2 then provides that when different procedures are used, Parties shall adopt “such measures as are reasonably available to ensure compliance with the obligations established in Article 16.03(1)(f)”.
  Article 16.03(1)(f), which bears some resemblance to what is found in the New Zealand-Australia and New Zealand-Singapore Agreements, provides as follows: 

	Chile-El Salvador

Article 16.03: General rights and obligations

1. 
The Parties agree upon the following rights and obligations, as provided in this Chapter:


(...)


(f)
to refrain from applying measures that:



(i)
Are discriminatory;



(ii)
are arbitrary;  or



(iii)
have the effect of denying equal access or opportunity to a supplier from another Party.




17. As regards EU Members, Article 2 of the EC Directive simply provides that “contracting authorities shall treat economic operators equally and non-discriminatorily and shall act in a transparent way”.
  The explanatory memorandum to the Commission's proposed Directive in 2000 (COM(2000)275, page 18) noted that “in accordance with the established case-law of the Court of Justice, the general principle of equality of treatment, of which the prohibition of discrimination on grounds of nationality is no more than a specific expression, is one of the fundamental principles of Community law.  Under this principle, analogous situations must not be treated in different ways unless the difference in treatment is justified by objective reasons.”  

18. The Europe Agreements with Bulgaria (Article 68, reproduced below) and Romania (Article 68) provide for access to contract award procedures under a treatment no less favourable than that accorded to domestic companies.  

	EC-Bulgaria

Article 68


1.
The Parties consider the opening up of the award of public contracts on the basis of the principles of non-discrimination and reciprocity, in particular in the GATT context, to be a desirable objective.


2.
The Bulgarian companies as defined in Article 49 shall be granted access to contract award procedures in the Community pursuant to Community procurement rules under a treatment no less favourable than that accorded to Community companies as of the entry into force of the Agreement. 


Community companies as defined in Article 49 shall be granted access to contract award procedures in Bulgaria under a treatment no less favourable than that accorded to Bulgarian companies at the latest at the end of the transitional period referred to in Article 7.


Community companies established in Bulgaria under the provisions of Chapter II of Title IV in the form of subsidiaries as described in Article 45 and in the forms described in Article 55 shall have upon entry into force of the Agreement access to contract award procedures under a treatment no less favourable than that accorded to Bulgarian companies. Community companies established in Bulgaria in the form of branches and agencies as described in Article 45 shall be granted such treatment at the latest by the end of the transitional period.


The Association Council shall periodically examine the possibility for Bulgaria to introduce access to award procedures in Bulgaria for all Community companies prior to the end of the transitional period.


3.
As regards establishment, operations, supply of services between the Community and Bulgaria, as well as employment and movement of labour linked to the fulfilment of public contracts, the provisions of Articles 38 to 59 are applicable.




Offsets

19. It may also be noted that various EIAs include a provision that explicitly prohibits offsets.  While the Japan-Singapore and US-Singapore Agreements incorporate Article XVI:1 of the GPA by reference (reproduced below), the NAFTA (Article 1006, reproduced below), US-Chile (paragraph 4 of Article 9.2.), New Zealand-Singapore (Article 53), Australia-New Zealand (paragraph 2 of Article 11), EC-Mexico (Article 28), EFTA-Mexico (Article 60), EC-Chile (Article 140, reproduced below), Chile-El Salvador (paragraph 3 of Article 16.04, reproduced below), Chile-Costa Rica (paragraph 3 of Article 16.04), and Republic of Korea-Chile Agreements (Article 15.4) include their own provisions on offsets.
  They do not tend to vary very significantly.  Many of these agreements also include a definition of offsets, which is inserted either within the text of the relevant Article or in the section on definitions.  

	GPA

Paragraph 1 of Article XVI: Offsets


1.
Entities shall not, in the qualification and selection of suppliers, products or services, or in the evaluation of tenders and award of contracts, impose, seek or consider offsets.1   (...)
__________


1 Offsets in government procurement are measures used to encourage local development or improve the balance-of-payments accounts by means of domestic content, licensing of technology, investment requirements, counter-trade or similar requirements.




	NAFTA

Article 1006: Prohibition of Offsets

Each Party shall ensure that its entities do not, in the qualification and selection of suppliers, goods or services, in the evaluation of bids or the award of contracts, consider, seek or impose offsets. For purposes of this Article, offsets means conditions imposed or considered by an entity prior to or in the course of its procurement process that encourage local development or improve its Party's balance of payments accounts, by means of requirements of local content, licensing of technology, investment, countertrade or similar requirements.




	EC-Chile

Article 140:  Prohibition Of Offsets And National Preferences

Each Party shall ensure that its entities do not, in the qualification and selection of suppliers, goods or services, in the evaluation of bids or in the award of contracts, consider, seek or impose offsets, nor conditions regarding national preferences such as margins allowing price preference.




	Chile-El Salvador

Article 16.04:  National treatment and non-discrimination


(...)


3. 
Each Party shall ensure that its entities do not demand offsets from suppliers of another Party participating in a government procurement process.


(...)



20. In sum, and not surprisingly, all the agreements reviewed contain provisions on non-discriminatory treatment.  The obligation to grant treatment no less favourable to services and suppliers of the other party than that granted to domestic services and suppliers is central to any set of government procurement provisions found in EIAs, even though sometimes expressed in different terms.  Obviously, the actual implications of the non-discrimination provisions contained in these agreements, i.e., the extent to which they imply liberalization, depend on the service sectors, entities and thresholds typically found in annexes to the set of procurement provisions.  Most agreements contain, in addition, a provision specifically providing for the prohibition of offsets.  It should also be noted that many agreements complement the general provisions on national treatment or non-discrimination with additional references to non-discriminatory treatment in the context of particular procedural obligations.  For example, the agreement between Australia and Singapore provides, in addition to the obligation on national treatment (Article 3), that tendering procedures be "conducted in a fair and non-discriminatory manner" and that the "tender evaluation process be fair and non-discriminatory" (Article 6 of Chapter 6: Tendering Principles).  
B. Valuation of contracts

21. A majority of the agreements reviewed include specific provisions relating to the valuation of contracts.  These provisions generally set out key principles to be followed in determining the value of contracts covered, especially since agreements typically only apply to contracts above certain threshold values.  Relevant provisions typically include at least some of the following elements: an obligation to take all forms of remuneration into consideration in the valuation; an anti-avoidance clause, providing that the valuation method shall not be used, nor procurement requirement be divided into separate contracts, with the intention of avoiding the application of the agreement; criteria for valuation when contracts are awarded in separate parts; criteria for valuation in the case of contracts that do not specify a total price or in the case of contracts for the lease, rental or hire purchase of services; and special valuation provisions in cases where an intended procurement specifies the need for option clauses.  

22. Many agreements incorporate by reference Article II of the GPA (reproduced below): Japan-Singapore, US-Singapore, EC-Mexico in the case of the EC, EFTA-Mexico in the case of EFTA, EFTA.   

	GPA

Article II: Valuation of Contracts

1.         The following provisions shall apply in determining the value of contracts1 for purposes of implementing this Agreement. 

2.         Valuation shall take into account all forms of remuneration, including any premiums, fees, commissions and interest receivable.

3.         The selection of the valuation method by the entity shall not be used, nor shall any procurement requirement be divided, with the intention of avoiding the application of this Agreement.

4.         If an individual requirement for a procurement results in the award of more than one contract, or in contracts being awarded in separate parts, the basis for valuation shall be either:

           
(a)        the actual value of similar recurring contracts concluded over the previous fiscal year or 12 months adjusted, where possible, for anticipated changes in quantity and value over the subsequent 12 months; or

          
(b)        the estimated value of recurring contracts in the fiscal year or 12 months subsequent to the initial contract.

5.         In cases of contracts for the lease, rental or hire purchase of products or services, or in the case of contracts which do not specify a total price, the basis for valuation shall be:

  
(a)        in the case of fixed-term contracts, where their term is 12 months or less, the total contract value for their duration, or, where their term exceeds 12 months, their total value including the estimated residual value;

            
(b)        in the case of contracts for an indefinite period, the monthly instalment multiplied by 48.

If there is any doubt, the second basis for valuation, namely (b), is to be used.

6.         In cases where an intended procurement specifies the need for option clauses, the basis for valuation shall be the total value of the maximum permissible procurement, inclusive of optional purchases. 

__________


1 This Agreement shall apply to any procurement contract for which the contract value is estimated to equal or exceed the threshold at the time of publication of the notice in accordance with Article IX.


23. The NAFTA also includes a similarly detailed provision on the valuation of contracts (Article 1002, reproduced below).  That NAFTA Article has been incorporated by reference in the EC-Mexico and EFTA-Mexico agreements, both in relation to Mexico solely.  The EC Directive also has detailed rules on valuation of contracts: Article 9 entitled "Methods for calculating the estimated value of public contracts, framework agreements and dynamic purchasing systems".
  

	NAFTA

Article 1002: Valuation of Contracts
1.
Each Party shall ensure that its entities, in determining whether a contract is covered by this Chapter, apply paragraphs 2 through 7 in calculating the value of that contract. 

2.
The value of a contract shall be estimated as at the time of publication of a notice in accordance with Article 1010. 

3.
In calculating the value of a contract, an entity shall take into account all forms of remuneration, including premiums, fees, commissions and interest. 

4.
Further to Article 1001(4), an entity may not select a valuation method, or divide procurement requirements into separate contracts, to avoid the obligations of this Chapter. 

5.
Where an individual requirement for a procurement results in the award of more than one contract, or in contracts being awarded in separate parts, the basis for valuation shall be either: 

(a)
the actual value of similar recurring contracts concluded over the prior fiscal year or 12 months adjusted, where possible, for anticipated changes in quantity and value over the subsequent 12 months; or 

(b)
the estimated value of recurring contracts in the fiscal year or 12 months subsequent to the initial contract. 

6.
In the case of a contract for lease or rental, with or without an option to buy, or in the case of a contract that does not specify a total price, the basis for valuation shall be: 

(a)
in the case of a fixed term contract, where the term is 12 months or less, the total contract value, for its duration or, where the term exceeds 12 months, the total contract value, including the estimated residual value; or 

(b)
in the case of a contract for an indefinite period, the estimated monthly instalment multiplied by 48. 

If the entity is uncertain as to whether a contract is for a fixed or an indefinite term, the entity shall calculate the value of the contract using the method set out in subparagraph (b). 

7.
Where tender documentation requires option clauses, the basis for valuation shall be the total value of the maximum permissible procurement, including all possible optional purchases.




	Directive 2004/18/EC

Article 9:  Methods for calculating the estimated value of public contracts, 
framework agreements and dynamic purchasing systems

1.
The calculation of the estimated value of a public contract shall be based on the total amount payable, net of VAT, as estimated by the contracting authority. This calculation shall take account of the estimated total amount, including any form of option and any renewals of the contract.  

Where the contracting authority provides for prizes or payments to candidates or tenderers it shall take them into account when calculating the estimated value of the contract.

2.
This estimate must be valid at the moment at which the contract notice is sent, as provided for in Article 35(2), or, in cases where such notice is not required, at the moment at which the contracting authority commences the contract awarding procedure.

3.
No works project or proposed purchase of a certain quantity of supplies and/or services may be subdivided to prevent its coming within the scope of this Directive. 

4.
With regard to public works contracts, calculation of the estimated value shall take account of both the cost of the works and the total estimated value of the supplies necessary for executing the works and placed at the contractor's disposal by the contracting authorities.

5. 
(a)
 Where a proposed work or purchase of services may result in contracts being awarded at the same time in the form of separate lots, account shall be taken of the total estimated value of all such lots.

Where the aggregate value of the lots is equal to or exceeds the threshold laid down in Article 7, this Directive shall apply to the awarding of each lot. 

However, the contracting authorities may waive such application in respect of lots the estimated value of which net of VAT is less than EUR 80 000 for services or EUR 1 million for works, provided that the aggregate value of those lots does not exceed 20 % of the aggregate value of the lots as a whole.


(b)
 Where a proposal for the acquisition of similar supplies may result in contracts being awarded at the same time in the form of separate lots, account shall be taken of the total estimated value of all such lots when applying Article 7(a) and (b).


Where the aggregate value of the lots is equal to or exceeds the threshold laid down in Article 7, this Directive shall apply to the awarding of each lot. 

However, the contracting authorities may waive such application in respect of lots, the estimated value of which, net of VAT, is less than EUR 80 000, provided that the aggregate cost of those lots does not exceed 20 % of the aggregate value of the lots as a whole.

6.
With regard to public supply contracts relating to the leasing, hire, rental or hire purchase of products, the value to be taken as a basis for calculating the estimated contract value shall be as follows:

(a)
in the case of fixed-term public contracts, if that term is less than or equal to 12 months, the total estimated value for the term of the contract or, if the term of the contract is greater than 12 months, the total value including the estimated residual value;
(b) 
in the case of public contracts without a fixed term or the term of which cannot be defined, the monthly value multiplied by 48.

7.
In the case of public supply or service contracts which are regular in nature or which are intended to be renewed within a given period, the calculation of the estimated contract value shall be based on the following: 

(a) 
either the total actual value of the successive contracts of the same type awarded during the preceding 12 months or financial year adjusted, if possible, to take account of the changes in quantity or value which would occur in the course of the 12 months following the initial contract; 
(b)
or the total estimated value of the successive contracts awarded during the 12 months following the first delivery, or during the financial year if that is longer than 12 months.
The choice of method used to calculate the estimated value of a public contract may not be made with the intention of excluding it from the scope of this Directive.

8.
With regard to public service contracts, the value to be taken as a basis for calculating the estimated contract value shall, where appropriate, be the following: 

(a)
for the following types of services:


(i) insurance services: the premium payable and other forms of remuneration;


(ii) banking and other financial services: the fees, commissions, interest and other forms of remuneration;


(iii) design contracts: fees, commission payable and other forms of remuneration;

(b)
for service contracts which do not indicate a total price:


(i) in the case of fixed-term contracts, if that term is less than or equal to 48 months: the total value for their full term;


(ii) in the case of contracts without a fixed term or with a term greater than 48 months: the monthly value multiplied by 48.

9.
With regard to framework agreements and dynamic purchasing systems, the value to be taken into consideration shall be the maximum estimated value net of VAT of all the contracts envisaged for the total term of the framework agreement or the dynamic purchasing system.




24. Other agreements tend to be less detailed with regard to valuation principles, although many include specific provisions on how to calculate threshold values (adjustment for inflation; conversion to national currency, etc.).  The Agreement between New Zealand and Singapore also includes specific provisions on valuation of contracts (Article 50).  It replicates paragraphs 1 to 3 and paragraph 6 of Article II of the GPA.  The EC-Chile Agreement (Article 141, reproduced below) contains an anti-avoidance clause and an obligation to take into account all forms of remuneration in calculating the value of a contract.  

	EC-Chile

Article 141:  Valuation Rules

1.
Entities shall not split up a procurement, nor use any other method of contract valuation with the intention of evading the application of this Title when determining whether a contract is covered by the disciplines of thereof, subject to the conditions set out in Annexes XI and XII, Appendices 1 to 3.

2.
In calculating the value of a contract, an entity shall take into account all forms of remuneration, such as premiums, fees, commissions and interests, as well as the maximum permitted total amount, including option clauses, provided for by the contract.

3.

When, due to the nature of the contract, it is not possible to calculate in advance its precise value, entities shall estimate this value on the basis of objective criteria.




25. Other examples include paragraph 1 of Section G of Annex 9.1 of the US-Chile Agreement and paragraph 1 of Appendix 2 to Annex 15.2 of the Republic of Korea-Chile Agreement, which mention the need to take into account all forms of remuneration when determining values and provides an illustrative list.  The other agreements reviewed do not contain specific provisions in this regard.

	Republic of Korea-Chile

ANNEX 15.2

APPENDIX 2

Value Of Thresholds

1.
In calculating the value of a contract, entities shall include any procurement for which the value of the procurement is estimated to be below the relevant values specified in the Parties’ respective Appendices to Annex 15.1 of this Chapter. Entities shall include in such an estimate the maximum total estimated value of the procurement and any resulting contracts over the duration of such contracts, taking into account all options, premiums, fees, commissions, interest and other revenue streams or forms of remuneration, provided for in such contracts.     

(...)




C. Technical Specifications

26. Many agreements include specific provisions relating to the technical specification of the goods and services to be procured, i.e., such characteristics as quality, performance, or processes or methods of production.  Such provisions typically provide that technical specifications shall not constitute unnecessary obstacles to international trade.  
27. Several agreements incorporate by reference Article VI of the GPA (reproduced below):  Japan-Singapore, US-Singapore, EC-Mexico with respect to the EC, EFTA-Mexico with respect to EFTA, and EFTA.  In addition to paragraph 1, which relates to technical specifications as unnecessary obstacles to international trade, the following paragraphs are about the need for technical specifications to be expressed in terms of performance and be based on international standards where appropriate (paragraph 2), the avoidance of requirements or reference to particular trademarks, patents, suppliers or the like (paragraph 3), and about precluding effects on competition arising from the receipt of advice from a firm on the preparation of specifications.  

	GPA

Article VI:  Technical Specifications

1.         Technical specifications laying down the characteristics of the products or services to be procured, such as quality, performance, safety and dimensions, symbols, terminology, packaging, marking and labelling, or the processes and methods for their production and requirements relating to conformity assessment procedures prescribed by procuring entities, shall not be prepared, adopted or applied with a view to, or with the effect of, creating unnecessary obstacles to international trade.

2.         Technical specifications prescribed by procuring entities shall, where appropriate:

            
(a)     be in terms of performance rather than design or descriptive characteristics; and

(b)     be based on international standards, where such exist; otherwise, on national technical regulations1, recognized national standards2, or building codes.  

3.         There shall be no requirement or reference to a particular trademark or trade name, patent, design or type, specific origin, producer or supplier, unless there is no sufficiently precise or intelligible way of describing the procurement requirements and provided that words such as “or equivalent” are included in the tender documentation.

4.         Entities shall not seek or accept, in a manner which would have the effect of precluding competition, advice which may be used in the preparation of specifications for a specific procurement from a firm that may have a commercial interest in the procurement.
__________

1 For the purpose of this Agreement, a technical regulation is a document which lays down characteristics of a product or a service or their related processes and production methods, including the applicable administrative provisions, with which compliance is mandatory. It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply to a product, service, process or production method.   
2 For the purpose of this Agreement, a standard is a document approved by a recognized body, that provides, for common and repeated use, rules, guidelines or characteristics for products or services or related processes and production methods, with which compliance is not mandatory. It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply to a product, service, process or production method.




28. Article 1007 of the NAFTA (reproduced below) addresses the same four issues that are addressed in the Article VI of the GPA.  The EC-Mexico and EFTA-Mexico agreements - both in the case of Mexico only - incorporate this NAFTA Article by reference.  Article 9.7 of the US-Chile Agreement is along the same lines, except that an additional paragraph is added to specify that "for greater certainty, this Article is not intended to preclude a Party from preparing, adopting or applying technical specifications to promote the conservation of natural resources".  

	NAFTA 
Article 1007: Technical Specifications

1. 
Each Party shall ensure that its entities do not prepare, adopt or apply any technical specification with the purpose or the effect of creating unnecessary obstacles to trade. 

2.

Each Party shall ensure that any technical specification prescribed by its entities is, where appropriate: 

(a) specified in terms of performance criteria rather than design or descriptive characteristics; and 

(b) based on international standards, national technical regulations, recognized national standards, or building codes. 

3. 
Each Party shall ensure that the technical specifications prescribed by its entities do not require or refer to a particular trademark or name, patent, design or type, specific origin or producer or supplier unless there is no sufficiently precise or intelligible way of otherwise describing the procurement requirements and provided that, in such cases, words such as "or equivalent" are included in the tender documentation. 

4. 
Each Party shall ensure that its entities do not seek or accept, in a manner that would have the effect of precluding competition, advice that may be used in the preparation or adoption of any technical specification for a specific procurement from a person that may have a commercial interest in that procurement.




29. Article 149 of the EC-Chile Agreement and Article 15.11 of the Republic of Korea-Chile Agreement (reproduced below), which are identical, also include detailed provisions on technical specifications.  These Articles contain key elements found in the NAFTA or the GPA provisions mentioned above, except that they do not explicitly mention the avoidance of the receipt of advice on specifications from a person having interest in the procurement.     

	Republic of Korea-Chile

Article 15.11:  Technical Specifications

1.
Technical specifications shall be set out in the notices, tender documents or additional documents.

2.
Each Party shall ensure that its entities do not prepare, adopt or apply any technical specifications with a view to, or with the effect of, creating unnecessary obstacles to trade between the Parties.

3.
Technical specifications prescribed by entities shall:

(a) be in terms of performance and functional requirements, rather than design or descriptive characteristics; and

(b) be based on international standards, where they exist or, in absence of such standards, on national technical regulations1, recognised national standards2 or building codes.

4.
Paragraph 3 does not apply when the entity may objectively demonstrate that the use of technical specifications referred to in that paragraph would be ineffective or inappropriate for the fulfilment of the legitimate objectives pursued.

5.
In all cases, entities shall consider bids which do not comply with the technical specifications but meet the essential requirements thereof and are fit for the purpose intended. The reference to technical specifications in the tender documents must include words such as “or equivalent”.

6.
There shall be no requirement or reference to a particular trademark or trade name, patent, design or type, specific origin, producer or supplier, unless there is no sufficiently precise or intelligible way of describing the procurement requirements and provided that words, such as “or equivalent”, are included in the tender documentation.


7.
The tenderer shall have the burden of proof to demonstrate that its bid meets the essential requirements.
__________
1 For the purpose of this Chapter, a technical regulation is a document, which lays down characteristics of a product or a service or their related processes and production methods, including the applicable administrative provisions, with which compliance is mandatory. It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply to a product, service, process or production method.
2 For the purpose of this Chapter, a standard is a document approved by a recognised body, that provides, for common and repeated use, rules, guidelines or characteristics for products or services or related processes and production methods, with which compliance is not mandatory. It may also include or deal exclusively with terminology, symbols, packaging, marking or labelling requirements as they apply to a product, service, process or production method.




30. The EC Directive (Article 23) also contains detailed rules on this particular aspect.  Technical specifications are required to "afford equal access" and not to have "the effect of creating unjustified obstacles to the opening of public procurement to competition".  The use of European standards is encouraged.  Where references are made to a European standard or, in its absence, to a national standard, tenders based on equivalent arrangements must be considered.  To demonstrate equivalence, tenderers should be permitted to use any form of evidence. 

	Directive 2004/18/EC
Article 23:  Technical specifications

1. 
The technical specifications as defined in point 1 of Annex VI shall be set out in the contract documentation, such as contract notices, contract documents or additional documents. Whenever possible these technical specifications should be defined so as to take into account accessibility criteria for people with disabilities or design for all users.

2.
Technical specifications shall afford equal access for tenderers and not have the effect of creating unjustified obstacles to the opening up of public procurement to competition.

3. 
Without prejudice to mandatory national technical rules, to the extent that they are compatible with Community law, the technical specifications shall be formulated:


(a)
either by reference to technical specifications defined in Annex VI and, in order of preference, to national standards transposing European standards, European technical approvals, common technical specifications, international standards, other technical reference systems established by the European standardisation bodies or — when these do not exist — to national standards, national technical approvals or national technical specifications relating to the design, calculation and execution of the works and use of the products. Each reference shall be accompanied by the words ‘or equivalent’;


(b)
or in terms of performance or functional requirements; the latter may include environmental characteristics. However, such parameters must be sufficiently precise to allow tenderers to determine the subject-matter of the contract and to allow contracting authorities to award the contract;


(c)
or in terms of performance or functional requirements as mentioned in subparagraph (b), with reference to the specifications mentioned in subparagraph (a) as a means of presuming conformity with such performance or functional requirements;


(d)
or by referring to the specifications mentioned in subparagraph (a) for certain characteristics, and by referring to the performance or functional requirements mentioned in subparagraph (b) for other characteristics.

4.
Where a contracting authority makes use of the option of referring to the specifications mentioned in paragraph 3(a), it cannot reject a tender on the grounds that the products and services tendered for do not comply with the specifications to which it has referred, once the tenderer proves in his tender to the satisfaction of the contracting authority, by whatever appropriate means, that the solutions which he proposes satisfy in an equivalent manner the requirements defined by the technical specifications. 
An appropriate means might be constituted by a technical dossier of the manufacturer or a test report from a recognised body.

5.
Where a contracting authority uses the option laid down in paragraph 3 to prescribe in terms of performance or functional requirements, it may not reject a tender for works, products or services which comply with a national standard transposing a European standard, with a European technical approval, a common technical specification, an international standard or a technical reference system established by a European standardisation body, if these specifications address the performance or functional requirements which it has laid down. 
In his tender, the tenderer must prove to the satisfaction of the contracting authority and by any appropriate means that the work, product or service in compliance with the standard meets the performance or functional requirements of the contracting authority. 
An appropriate means might be constituted by a  technical dossier of the manufacturer or a test report from a recognised body.

6.
Where contracting authorities lay down environmental characteristics in terms of performance or functional requirements as referred to in paragraph 3(b) they may use the detailed specifications, or, if necessary, parts thereof, as defined by European or (multi-) national eco-labels, or by and any other eco-label, provided that: 


— those specifications are appropriate to define the characteristics of the supplies or services that are the object of the contract,


— the requirements for the label are drawn up on the basis of scientific information,


— the eco-labels are adopted using a procedure in which all stakeholders, such as government bodies, consumers, manufacturers, distributors and environmental organisations can participate, and 


— they are accessible to all interested parties. 

Contracting authorities may indicate that the products and services bearing the eco-label are presumed to comply with the technical specifications laid down in the contract documents; they must accept any other appropriate means of proof, such as a technical dossier of the manufacturer or a test report from a recognised body.

7. ‘Recognised bodies’, within the meaning of this Article, are test and calibration laboratories and certification and inspection bodies which comply with applicable European standards. 
Contracting authorities shall accept certificates from recognised bodies established in other Member States.

8. Unless justified by the subject-matter of the contract, technical specifications shall not refer to a specific make or source, or a particular process, or to trade marks, patents, types or a specific origin or production with the effect of favouring or eliminating certain undertakings or certain products. Such reference shall be permitted on an exceptional basis, where a sufficiently precise and intelligible description of the subject-matter of the contract pursuant to paragraphs 3 and 4 is not possible; such reference shall be accompanied by the words ‘or equivalent’. to subcontract to third parties and any proposed subcontractors. This indication shall be without prejudice to the question of the principal economic operator's liability.




31. The Singapore-Australia (Article 5 of Chapter 06, reproduced below), the Chile-Costa Rica and Chile-El Salvador Agreements (Article 16.06), contrasting from the previously mentioned agreements, use less detailed rules.  They focus solely on the need not to create unnecessary obstacles to trade, i.e., along lines similar to paragraphs 1 of the relevant Article of the GPA and Korea-Chile Agreement or paragraph 2 of NAFTA (reproduced above).  The Australia-New Zealand and New Zealand-Singapore Agreements have no Article specifically addressing the issue of technical specifications.  Nevertheless, Article 12:1(a) of the Australia-New Zealand Agreement provides that Members shall examine the scope for taking action to harmonize requirement relating to various matters, including technical specifications.  Paragraph 2(d) of Article 46 of the New Zealand-Singapore Agreement states that the parties should provide "a mechanism for co-operation to work toward achieving the greatest possible consistency in contractual, technical and performance standards and specifications (...)".

	Singapore-Australia

Article 5: Technical Specifications

Technical specifications laying down the characteristics of the goods or services to be procured shall not be prepared, adopted or applied with a view to, or with the effect of, creating unnecessary obstacles to trade between the Parties.  




D. Procurement Methods

32. The agreements reviewed typically contain provisions providing for tendering procedures to be applied in a non-discriminatory manner and specifying the types of procurement methods that can be used.  Open tendering procedures, whereby all interested suppliers may submit a tender, are encouraged, while other procedures are allowed under certain conditions or circumstances.    As is the case for various other provisions, a significant number of the agreements either follow the approach taken in the GPA or under NAFTA, which closely parallel each other: Japan-Singapore (incorporates GPA Articles VII, X and XV), US-Singapore (incorporates GPA Articles VII, X and XV), NAFTA, EC-Mexico (incorporates GPA Articles VII, X and XV for the EC and NAFTA Articles 1008, 1011 and 1016 for Mexico), and EFTA-Mexico (incorporates GPA Articles VII, X and XV for EFTA and NAFTA Articles 1008, 1011 and 1016 for Mexico), and EFTA (incorporates GPA Articles VII, X and XV).  
33. These agreements explicitly foresee as a standard procedure the use of open tendering procedures and permit, under certain conditions and provided particular procedures are followed, the use of selective tendering procedures, whereby only those suppliers invited to do so may submit a tender, and of limited tendering procedures, where the procuring entity contacts the potential suppliers individually (see GPA Articles X and XV and NAFTA Articles 1011 and 1016).  
34. With respect to selective tendering procedures, purchasing entities are required, in order to ensure effective competition, to invite tenders from the maximum number of domestic and foreign suppliers.  Procedures and conditions for qualification must not discriminate against suppliers of other parties.  NAFTA Article 1011(4) further provides that, upon request of a supplier, an entity shall provide information concerning a decision not to invite or admit that supplier to tender.  
35. Regarding limited tendering procedures, the provisions of the above-mentioned agreements closely circumscribe situations in which this method can be used, for example in the absence of tenders in response to an open tender or selective tender, when the tenders submitted have been collusive, when the service can be supplied only by a particular supplier, or for reasons of extreme urgency brought about by events unforeseeable by the entity.

	GPA

Article VII: Tendering Procedures

1.         Each Party shall ensure that the tendering procedures of its entities are applied in a non-discriminatory manner and are consistent with the provisions contained in Articles VII through XVI.

2.         Entities shall not provide to any supplier information with regard to a specific procurement in a manner which would have the effect of precluding competition.

3.         For the purposes of this Agreement:

           
(a)        Open tendering procedures are those procedures under which all interested suppliers may submit a tender.

          
(b)        Selective tendering procedures are those procedures under which, consistent with paragraph 3 of Article X and other relevant provisions of this Agreement, those suppliers invited to do so by the entity may submit a tender.

       
(c)        Limited tendering procedures are those procedures where the entity contacts suppliers individually, only under the conditions specified in Article XV.

Article X: Selection Procedures 

1.        To ensure optimum effective international competition under selective tendering procedures, entities shall, for each intended procurement, invite tenders from the maximum number of domestic suppliers and suppliers of other Parties, consistent with the efficient operation of the procurement system. They shall select the suppliers to participate in the procedure in a fair and non-discriminatory manner.

2.         Entities maintaining permanent lists of qualified suppliers may select suppliers to be invited to tender from among those listed. Any selection shall allow for equitable opportunities for suppliers on the lists.

3.         Suppliers requesting to participate in a particular intended procurement shall be permitted to submit a tender and be considered, provided, in the case of those not yet qualified, there is sufficient time to complete the qualification procedure under Articles VIII and IX. The number of additional suppliers permitted to participate shall be limited only by the efficient operation of the procurement system.

4.         Requests to participate in selective tendering procedures may be submitted by telex, telegram or facsimile.

Article XV: Limited Tendering 
1.         The provisions of Articles VII through XIV governing open and selective tendering procedures need not apply in the following conditions, provided that limited tendering is not used with a view to avoiding maximum possible competition or in a manner which would constitute a means of discrimination among suppliers of other Parties or protection to domestic producers or suppliers:

            
(a)        in the absence of tenders in response to an open or selective tender, or when the tenders submitted have been collusive, or not in conformity with the essential requirements in the tender, or from suppliers who do not comply with the conditions for participation provided for in accordance with this Agreement, on condition, however, that the requirements of the initial tender are not substantially modified in the contract as awarded;

 
(b)        when, for works of art or for reasons connected with protection of exclusive rights, such as patents or copyrights, or in the absence of competition for technical reasons, the products or services can be supplied only by a particular supplier and no reasonable alternative or substitute exists;

 
(c)        in so far as is strictly necessary when, for reasons of extreme urgency brought about by events unforeseeable by the entity, the products or services could not be obtained in time by means of open or selective tendering procedures;

 
(d)       for additional deliveries by the original supplier which are intended either as parts replacement for existing supplies, or installations, or as the extension of existing supplies, services, or installations where a change of supplier would compel the entity to procure equipment or services not meeting requirements of interchangeability with already existing equipment or services1; 

 
(e)        when an entity procures prototypes or a first product or service which are developed at its request in the course of, and for, a particular contract for research, experiment, study or original development. When such contracts have been fulfilled, subsequent procurements of products or services shall be subject to Articles VII through XIV2; 

 
(f)        when additional construction services which were not included in the initial contract but which were within the objectives of the original tender documentation have, through unforeseeable circumstances, become necessary to complete the construction services described therein, and the entity needs to award contracts for the additional construction services to the contractor carrying out the construction services concerned since the separation of the additional construction services from the initial contract would be difficult for technical or economic reasons and cause significant inconvenience to the entity. However, the total value of contracts awarded for the additional construction services may not exceed 50 per cent of the amount of the main contract;

 
(g)        for new construction services consisting of the repetition of similar construction services which conform to a basic project for which an initial contract was awarded in accordance with Articles VII through XIV and for which the entity has indicated in the notice of intended procurement concerning the initial construction service, that limited tendering procedures might be used in awarding contracts for such new construction services;

 
(h)       for products purchased on a commodity market;


(i)         for purchases made under exceptionally advantageous conditions which only arise in the very short term. This provision is intended to cover unusual disposals by firms which are not normally suppliers, or disposal of assets of businesses in liquidation or receivership. It is not intended to cover routine purchases from regular suppliers;

 
(j)         in the case of contracts awarded to the winner of a design contest provided that the contest has been organized in a manner which is consistent with the principles of this Agreement, notably as regards the publication, in the sense of Article IX, of an invitation to suitably qualified suppliers, to participate in such a contest which shall be judged by an independent jury with a view to design contracts being awarded to the winners.

2.         Entities shall prepare a report in writing on each contract awarded under the provisions of paragraph 1. Each report shall contain the name of the procuring entity, value and kind of goods or services procured, country of origin, and a statement of the conditions in this Article which prevailed. This report shall remain with the entities concerned at the disposal of the government authorities responsible for the entity in order that it may be used if required under the procedures of Articles XVIII, XIX, XX and XXII.

__________

1  It is the understanding that "existing equipment" includes software to the extent that the initial procurement of the software was covered by the Agreement.


2 Original development of a first product or service may include limited production or supply in order to incorporate the results of field testing and to demonstrate that the product or service is suitable for production or supply in quantity to acceptable quality standards.  It does not extend to quantity production or supply to establish commercial viability or to recover research and development costs.




	NAFTA

Article 1008: Tendering Procedures
1.
Each Party shall ensure that the tendering procedures of its entities are: 

(a)
applied in a nondiscriminatory manner; and 

(b)
consistent with this Article and Articles 1009 through 1016. 

2.
In this regard, each Party shall ensure that its entities: 

(a)
do not provide to any supplier information with regard to a specific procurement in a manner that would have the effect of precluding competition; and 

(b)
provide all suppliers equal access to information with respect to a procurement during the period prior to the issuance of any notice or tender documentation. 

Article 1011: Selective Tendering Procedures
1.
To ensure optimum effective competition between the suppliers of the Parties under selective tendering procedures, an entity shall, for each procurement, invite tenders from the maximum number of domestic suppliers and suppliers of the other Parties, consistent with the efficient operation of the procurement system. 

2.
Subject to paragraph 3, an entity that maintains a permanent list of qualified suppliers may select suppliers to be invited to tender for a particular procurement from among those listed. In the process of making a selection, the entity shall provide for equitable opportunities for suppliers on the list. 

3.
Subject to Article 1009(2) (f), an entity shall allow a supplier that requests to participate in a particular procurement to submit a tender and shall consider the tender. The number of additional suppliers permitted to participate shall be limited only by the efficient operation of the procurement system. 

4.
Where an entity does not invite or admit a supplier to tender, the entity shall, on request of the supplier, promptly provide pertinent information concerning its reasons for not doing so.

Article 1016: Limited Tendering Procedures
1.
An entity of a Party may, in the circumstances and subject to the conditions set out in paragraph 2, use limited tendering procedures and thus derogate from Articles 1008 through 1015, provided that such limited tendering procedures are not used with a view to avoiding maximum possible competition or in a manner that would constitute a means of discrimination between suppliers of the other Parties or protection of domestic suppliers. 

2.
An entity may use limited tendering procedures in the following circumstances and subject to the following conditions, as applicable: 

(a)
in the absence of tenders in response to an open or selective call for tenders, or where the tenders submitted either have resulted from collusion or do not conform to the essential requirements of the tender documentation, or where the tenders submitted come from suppliers that do not comply with the conditions for participation provided for in accordance with this Chapter, on condition that the requirements of the initial procurement are not substantially modified in the contract as awarded; 

(b)
where, for works of art, or for reasons connected with the protection of patents, copyrights or other exclusive rights, or proprietary information or where there is an absence of competition for technical reasons, the goods or services can be supplied only by a particular supplier and no reasonable alternative or substitute exists; 

(c)
in so far as is strictly necessary where, for reasons of extreme urgency brought about by events unforeseeable by the entity, the goods or services could not be obtained in time by means of open or selective tendering procedures; 

(d)
for additional deliveries by the original supplier that are intended either as replacement parts or continuing services for existing supplies, services or installations, or as the extension of existing supplies, services or installations, where a change of supplier would compel the entity to procure equipment or services not meeting requirements of interchangeability with already existing equipment or services, including software to the extent that the initial procurement of the software was covered by this Chapter; 

(e)
where an entity procures a prototype or a first good or service that is developed at its request in the course of and for a particular contract for research, experiment, study or original development. Where such contracts have been fulfilled, subsequent procurement of goods or services shall be subject to Articles 1008 through 1015. Original development of a first good may include limited production in order to incorporate the results of field testing and to demonstrate that the good is suitable for production in quantity to acceptable quality standards, but does not include quantity production to establish commercial viability or to recover research and development costs; 

(f)
for goods purchased on a commodity market; 

(g)
for purchases made under exceptionally advantageous conditions that only arise in the very short term, such as unusual disposals by enterprises that are not normally suppliers or disposal of assets of businesses in liquidation or receivership, but not routine purchases from regular suppliers; 
(h)
for a contract to be awarded to the winner of an architectural design contest, on condition that the contest is 

(i)
organized in a manner consistent with the principles of this Chapter, including regarding publication of an invitation to suitably qualified suppliers to participate in the contest, 

(ii)
organized with a view to awarding the design contract to the winner, and 

(iii)
to be judged by an independent jury; and 

(i)
where an entity needs to procure consulting services regarding matters of a confidential nature, the disclosure of which could reasonably be expected to compromise government confidences, cause economic disruption or similarly be contrary to the public interest. 3. An entity shall prepare a report in writing on each contract awarded by it under paragraph 2. Each report shall contain the name of the procuring entity, indicate the value and kind of goods or services procured, the name of the country of origin, and a statement indicating the circumstances and conditions described in paragraph 2 that justified the use of limited tendering. The entity shall retain each report. They shall remain at the disposal of the competent authorities of the Party for use, if required, under Article 1017, Article 1019 or Chapter Twenty (Institutional Arrangements and Dispute Settlement Procedures).




36. The EC Directive, while containing key elements of the agreements mentioned above, also differs in certain aspects.  The Directive (Article 28) provides for the use of either open or restricted procedures.  Restricted procedures bear resemblance with but are defined differently from "selective tendering procedures".  They are defined as "those procedures in which any economic operator may request to participate and whereby only those economic operators invited by the contracting authority may submit a tender".  The Article also provides that negotiated procedures can be used, although only in specific cases and circumstances, as provided for in Articles 30 (for cases with prior publication of a contract notice) and 31 (for cases without publication of a contract notice) of the Directive.
  Further, another type of procedure, called "competitive dialogue"
, can be used in specific circumstances (as provided in Article 29).  Such circumstances relate to cases of particularly complex contracts where the use of open or restricted procedures would not allow the award of the contract.  Further, Article 44 of the Directive includes procedural rules regarding the choice of participants invited to tender.  For example, a minimum number of candidates invited in restricted and negotiated procedures is set and the number of invitations shall be "sufficient to ensure genuine competition".  
	Directive 2004/18/EC

Article 28:  Use of open, restricted and negotiated procedures and of competitive dialogue

In awarding their public contracts, contracting authorities shall apply the national procedures adjusted for the purposes of this Directive.

They shall award these public contracts by applying the open or restricted procedure. In the specific circumstances expressly provided for in Article 29, contracting authorities may award their public contracts by means of the competitive dialogue. In the specific cases and circumstances referred to expressly in Articles 30 and 31, they may apply a negotiated procedure, with or without publication of the contract notice.

Article 29:  Competitive dialogue

1.
In the case of particularly complex contracts, Member States may provide that where contracting authorities consider that the use of the open or restricted procedure will not allow the award of the contract, the latter may make use of the competitive dialogue in accordance with this Article. 
A public contract shall be awarded on the sole basis of the award criterion for the most economically advantageous tender.

2.
Contracting authorities shall publish a contract notice setting out their needs and requirements, which they shall define in that notice and/or in a descriptive document. 

3.
Contracting authorities shall open, with the candidates selected in accordance with the relevant provisions of Articles 44 to 52, a dialogue the aim of which shall be to identify and define the means best suited to satisfying their needs. They may discuss all aspects of the contract with the chosen candidates during this dialogue. 
During the dialogue, contracting authorities shall ensure equality of treatment among all tenderers. In particular, they shall not provide information in a discriminatory manner which may give some tenderers an advantage over others. 
Contracting authorities may not reveal to the other participants solutions proposed or other confidential information communicated by a candidate participating in the dialogue without his/her agreement.

4.
Contracting authorities may provide for the procedure to take place in successive stages in order to reduce the number of solutions to be discussed during the dialogue stage by applying the award criteria in the contract notice or the descriptive document. The contract notice or the descriptive document shall indicate that recourse may be had to this option.

5.
The contracting authority shall continue such dialogue until it can identify the solution or solutions, if necessary after comparing them, which are capable of meeting its needs. 

6.
Having declared that the dialogue is concluded and having so informed the participants, contracting authorities shall ask them to submit their final tenders on the basis of the solution or solutions presented and specified during the dialogue. 
These tenders shall contain all the elements required and necessary for the performance of the project. These tenders may be clarified, specified and fine-tuned at the request of the contracting authority. However, such clarification, specification, fine-tuning or additional information may not involve changes to the basic features of the tender or the call for tender, variations in which are likely to distort competition or have a discriminatory effect.

7.
Contracting authorities shall assess the tenders received on the basis of the award criteria laid down in the contract notice or the descriptive document and shall choose the most economically advantageous tender in accordance with Article 53.

At the request of the contracting authority, the tenderer identified as having submitted the most economically advantageous tender may be asked to clarify aspects of the tender or confirm commitments contained in the tender provided this does not have the effect of modifying substantial aspects of the tender or of the call for tender and does not risk distorting competition or causing discrimination. 

8.
The contracting authorities may specify prices or payments to the participants in the dialogue.

Article 30:  Cases justifying use of the negotiated procedure with prior publication of a contract notice

1.
Contracting authorities may award their public contracts by negotiated procedure, after publication of a contract notice, in the following cases:

(a) 
in the event of irregular tenders or the submission of tenders which are unacceptable under national provisions compatible with Articles 4, 24, 25, 27 and Chapter VII, in response to an open or restricted procedure or a competitive dialogue insofar as the original terms of the contract are not substantially altered.

Contracting authorities need not publish a contract notice where they include in the negotiated procedure all of, and only, the tenderers which satisfy the criteria of Articles 45 to 52 and which, during the prior open or restricted procedure or competitive dialogue, have submitted tenders in accordance with the formal requirements of the tendering procedure;

(b)
in exceptional cases, when the nature of the works, supplies,or services or the risks attaching thereto do not permit prior overall pricing; Official Journal of the European Union EN 30.4.2004 L 134/136

(c) 
in the case of services, inter alia services within category 6 of Annex II A, and intellectual services such as services involving the design of works, insofar as the nature of the services to be provided is such that contract specifications cannot be established with sufficient precision to permit the award of the contract by selection of the best tender according to the rules governing open or restricted procedures; 

(d) 
in respect of public works contracts, for works which are performed solely for purposes of research, testing or development and not with the aim of ensuring profitability or recovering research and development costs. 

2.
 In the cases referred to in paragraph 1, contracting authorities shall negotiate with tenderers the tenders submitted by them in order to adapt them to the requirements which they have set in the contract notice, the specifications and additional documents, if any, and to seek out the best tender in accordance with Article 53(1).

3.
During the negotiations, contracting authorities shall ensure the equal treatment of all tenderers. In particular, they shall not provide information in a discriminatory manner which may give some tenderers an advantage over others. 

4. 
Contracting authorities may provide for the negotiated procedure to take place in successive stages in order to reduce the number of tenders to be negotiated by applying the award criteria in the contract notice or the specifications. The contract notice or the specifications shall indicate whether recourse has been had to this option.

Article 31:  Cases justifying use of the negotiated procedure without publication of a contract notice

Contracting authorities may award public contracts by a negotiated procedure without prior publication of a contract notice in the following cases:

(1)
for public works contracts, public supply contracts and public service contracts:

(a)
when no tenders or no suitable tenders or no applications have been submitted in response to an open procedure or a restricted procedure, provided that the initial conditions of contract are not substantially altered and on condition that a report is sent to the Commission if it so requests;

(b)
when, for technical or artistic reasons, or for reasons connected with the protection of exclusive rights, the contract may be awarded only to a particular economic operator;

(c)
insofar as is strictly necessary when, for reasons of extreme urgency brought about by events unforeseeable by the contracting authorities in question, the time limit for the open, restricted or negotiated procedures with publication of a contract notice as referred to in Article 30 cannot be complied with. The circumstances invoked to justify extreme urgency must not in any event be attributable to the contracting authority;

(2)
for public supply contracts:

(a)
when the products involved are manufactured purely for the purpose of research, experimentation, study or development; this provision does not extend to quantity production to establish commercial viability or to recover research and development costs; 

(b)
for additional deliveries by the original supplier which are intended either as a partial replacement of normal supplies or installations or as the extension of existing supplies or installations where a change of supplier would oblige the contracting authority to acquire material having different technical characteristics which would result in incompatibility or disproportionate technical difficulties in operation and maintenance; the length of such contracts as well as that of recurrent contracts may not, as a general rule, exceed three years;

(c)
for supplies quoted and purchased on a commodity market;

(d)
for the purchase of supplies on particularly advantageous terms, from either a supplier which is definitively winding up its business activities, or the receivers or liquidators of a bankruptcy, an arrangement with creditors, or a similar procedure under national laws or regulations;

(3)
for public service contracts, when the contract concerned follows a design contest and must, under the applicable rules, be awarded to the successful candidate or to one of the successful candidates, in the latter case, all successful candidates must be invited to participate in the negotiations; 

(4)
for public works contracts and public service contracts:

(a)
for additional works or services not included in the project initially considered or in the original contract but which have, through unforeseen circumstances, become necessary for the performance of the works or services described therein, on condition that the award is made to the economic operator performing such works or services:

— 
when such additional works or services cannot be technically or economically separated from the original contract without major inconvenience to the contracting authorities, Official Journal of the European Union EN 30.4.2004 L 134/137 or

— 
when such works or services, although separable from the performance of the original contract, are strictly necessary for its completion.

However, the aggregate value of contracts awarded for additional works or services may not exceed 50 % of the amount of the original contract;

(b)
for new works or services consisting in the repetition of similar works or services entrusted to the economic operator to whom the same contracting authorities awarded an original contract, provided that such works or services are in conformity with a basic project for which the original contract was awarded according to the open or restricted procedure. 
As soon as the first project is put up for tender, the possible use of this procedure shall be disclosed and the total estimated cost of subsequent works or services shall be taken into consideration by the contracting authorities when they apply the provisions of Article 7. 
This procedure may be used only during the three years following the conclusion of the original contract.




37. The EC-Chile Agreement provides that entities award public contracts by open or selective tendering according to their national procedures and in a non-discriminatory manner (Article 143).  Article 144 provides for certain disciplines to be followed when selective tendering procedures are followed, e.g., need to select the maximum number of domestic suppliers and suppliers from the other party, need to make the selection in a fair and non-discriminatory manner and on the basis of the criteria indicated in the notice of intended procurement or in tender documents.  The Agreement permits parties to use a procedure other than open and selective tendering in specific cases and only when certain conditions (set out in Article 145) are met.   These conditions reflect in part those contained in Article XV of the GPA ("Limited tendering").  

(i)
for quoted goods purchased on a commodity market and for purchases of goods made under exceptionally advantageous conditions which only arise in the very short term in the case of unusual disposals and not for routine purchases from regular suppliers.

	
2.
The Parties shall ensure that, whenever it is necessary for entities to resort to a procedure other than the open or selective tendering procedures based on the circumstances set forth in paragraph 1, the entities shall maintain a record or prepare a written report providing specific justification for the contract awarded under that paragraph.




38. The approach followed in the US-Chile Agreement is less detailed.  Article 9.9 provides that contracts be awarded by means of open tendering, but specifies that, provided this is not used to avoid competition or to protect domestic suppliers, other means of award contracts can be used in certain circumstances.  A list of such circumstances is provided, which include some of the conditions listed in Article XV ("Limited Tendering") of the GPA.  Paragraph 3 of the Article also provides than "an entity shall maintain a record or prepare a written report providing specific justification for any contract awarded by means other than open tendering procedures".   The Agreement between the Republic of Korea and Chile is along similar lines (Article 15.6, reproduced below). 

	Republic of Korea-Chile

Article 15.6:  Tendering Procedures

1.
Entities shall award their public contracts by open tendering procedures according to their respective domestic procedures, in compliance with this Chapter and in a non-discriminatory manner.

2.
Provided that the tendering procedure is not used to avoid competition or to protect domestic suppliers, entities shall be allowed to award contracts by means other than an open tendering procedure in the following circumstances and subject to the following conditions, where applicable:

(a)
in the absence of tenders that conform to the essential requirements in the tender documentation provided in a prior tendering procedure, including any conditions for participation, provided that the requirements of the initial procurement are not substantially modified in the contract as awarded;
(b)
where, for works of art, or for reasons connected with the protection of exclusive rights, such as patents, copyrights or proprietary information or in the absence of competition for technical reasons, the goods or services can be supplied only by a particular supplier and no reasonable alternative or substitute exists; 

(c)
for additional deliveries by the original supplier that are intended either as replacement parts, extensions, or continuing services for existing equipment, software, services or installations, where a change of supplier would compel the entity to procure goods or services not meeting requirements of interchangeability with existing equipment, software, services, or installations;

(d)
for quoted goods purchased on a commodity market and for purchases of goods made under exceptionally advantageous conditions, which only arise in the very short term in the case of unusual disposals, and not for routine purchases from regular suppliers;

(e)
when an entity procures prototypes or a first good or service which are developed at its request in the course of, and for, a particular contract for research, experiment, study or original development;

(f)
when additional construction services which were not included in the initial contract but which were within the objectives of the original tender documentation have, due to unforeseeable circumstances, become necessary to complete the construction services described therein, provided that the total value of contracts awarded for additional construction services does not exceed 50 per cent of the amount of the main contract; or

(g)
insofar as it is strictly necessary where, for reasons of extreme urgency brought about by events unforeseeable by the entity, the goods or services could not be obtained in time under an open tendering procedure and the use of such procedure would result in serious injury to the entity, the entity’s program responsibilities or the responsible Party. This exception may not be used as a result of a lack of advance planning or concerns relating to the amount of funds available to an entity within a particular period of time.

3.
The Parties shall ensure that, whenever it is necessary for entities to resort to a procedure other than open tendering procedures based on the circumstances set forth in paragraph 2, the entities shall maintain a record or prepare a written report providing specific justification for the contract.




39. The rules contained in the Agreement between Singapore and Australia are also relatively general.  Article 6 provides that open or limited tendering procedures may be used.  Unlike in the agreements referred to above, however, the relevant conditions are not further specified.  The Article provides, among other things, that the procedures used shall provide for mechanisms to eliminate conflict of interest, achieve value for money, and be conducted in a fair and discriminatory manner.   The New Zealand-Singapore Agreement (Article 52) provides that procurement procedures be consistent with the APEC Non-binding Principles on Government Procurement and good commercial practice.  It stipulates that "in cases of procurement by open call for tender, invitations to tender shall be advertised in a publicly accessible medium; and in cases of procurement by selective invitation to tender, prior calls to prequalify or register interest shall be advertised in a publicly available medium".  The Australia-New Zealand, Chile-El Salvador and Chile-Costa Rica Agreements have no detailed rules governing the types of procurement methods that can be used.  Clause 2 (f) of the Australia-New Zealand Agreement mandates parties to "achieve maximum simplicity and consistency in the application of procurement policies, practices and procedures".  The Chile-Costa Rica and Chile-El Salvador Agreements provide that in cases where tendering procedures are not used (i.e., contracting on own account), parties are required to "adopt such measures as are reasonably available" to "refrain from applying measures that are discriminatory, arbitrary or have the effect of denying equal access or opportunity to a supplier from another Party" (see Articles 16.04(2) and 16.03(1)(f)).
E. Qualification of Suppliers

40. Various agreements incorporate by reference the provisions of the GPA on qualification of suppliers (Article VIII): Japan-Singapore, US-Singapore, EFTA, EC-Mexico in the case of the EC, and EFTA-Mexico in the case of EFTA.  The NAFTA provisions on qualification of suppliers (Article 1009, reproduced below), which are similar in general to those of the GPA, have been incorporated by reference by Mexico in the EC-Mexico and EFTA-Mexico Agreements.  
41. The relevant provisions call for non-discrimination among suppliers of other parties or between domestic suppliers and suppliers of other parties.  They also commit parties to ensuring that the qualification procedures are consistent with a series of principles.  Some relate to transparency, such as the obligation to publish conditions for participation in tendering sufficiently in advance so as to permit suppliers to initiate or to complete the qualification procedures.  A further requirement stipulates that the conditions governing the qualification of suppliers shall be limited to those which are essential to ensure the fulfilment of the contract.  GPA Article VIII or NAFTA Article 1009 also provide, among other things, that entities that maintain a permanent list of qualified suppliers need to ensure that suppliers may apply for qualification at any time, and that any interested supplier be informed of the decision of the entities.

	NAFTA
Article 1009: Qualification of Suppliers

1.
Further to Article 1003, no entity of a Party may, in the process of qualifying suppliers in a tendering procedure, discriminate between suppliers of the other Parties or between domestic suppliers and suppliers of the other Parties. 

2.
The qualification procedures followed by an entity shall be consistent with the following: 

(a)
conditions for participation by suppliers in tendering procedures shall be published sufficiently in advance so as to provide the suppliers adequate time to initiate and, to the extent that it is compatible with efficient operation of the procurement process, to complete the qualification procedures; 

(b)
conditions for participation by suppliers in tendering procedures, including financial guarantees, technical qualifications and information necessary for establishing the financial, commercial and technical capacity of suppliers, as well as the verification of whether a supplier meets those conditions, shall be limited to those that are essential to ensure the fulfillment of the contract in question; 

(c)
the financial, commercial and technical capacity of a supplier shall be judged both on the basis of that supplier's global business activity, including its activity in the territory of the Party of the supplier, and its activity, if any, in the territory of the Party of the procuring entity; 

(d)
an entity shall not misuse the process of, including the time required for, qualification in order to exclude suppliers of another Party from a suppliers' list or from being considered for a particular procurement; 

(e)
an entity shall recognize as qualified suppliers those suppliers of another Party that meet the conditions for participation in a particular procurement; 

(f)
an entity shall consider for a particular procurement those suppliers of another Party that request to participate in the procurement and that are not yet qualified, provided there is sufficient time to complete the qualification procedure; 

(g)
an entity that maintains a permanent list of qualified suppliers shall ensure that suppliers may apply for qualification at any time, that all qualified suppliers so requesting are included in the list within a reasonably short period of time and that all qualified suppliers included in the list are notified of the termination of the list or of their removal from it; 

(h)
where, after publication of a notice in accordance with Article 1010, a supplier that is not yet qualified requests to participate in a particular procurement, the entity shall promptly start the qualification procedure; 

(i)
an entity shall advise any supplier that requests to become a qualified supplier of its decision as to whether that supplier has become qualified; and 

(j)
where an entity rejects a supplier's application to qualify or ceases to recognize a supplier as qualified, the entity shall, on request of the supplier, promptly provide pertinent information concerning the entity's reasons for doing so. 

3.
Each Party shall: 

(a)
ensure that each of its entities uses a single qualification procedure, except that an entity may use additional qualification procedures where the entity determines the need for a different procedure and is prepared, on request of another Party, to demonstrate that need; and 

(b)
endeavor to minimize differences in the qualification procedures of its entities. 

4.
Nothing in paragraphs 2 and 3 shall prevent an entity from excluding a supplier on grounds such as bankruptcy or false declarations




42. The US-Chile Agreement also contains detailed procedural rules on qualification of suppliers (Article 9.8: "Conditions for Participation", reproduced below).  They provide that entities publish a notice sufficiently in advance to provide interested suppliers to submit and prepare applications, where suppliers are required to satisfy registration, qualification or any other conditions for participation in procurement (paragraph 1).  The Article also lists a series of disciplines, many of which are similar to the relevant NAFTA or GPA provisions, e.g., limiting the scope of conceivable conditions to essential requirements, and promptly starting qualification procedures to allow a supplier to be included in a list.  While not detailed in some respects (i.e., no specific provision on non-discrimination in respect of these types of procedures), the US-Chile Agreement contains rather specific provisions on other issues.  For example, paragraph 4 of Article 9.8 explicitly proscribes requirements stipulating, as a condition for participation, that a supplier has been awarded contracts by an entity of the party or that the supplier has prior work experience in the territory of that party.  Paragraph 5 provides that, when rejecting an application for qualification or ceasing to recognize a supplier as qualified, the entity concerned shall, at the supplier's request, promptly give a written explanation of the reasons.  The provisions contained in Article 15.7 of the Agreement between the Republic of Korea and Chile ("Conditions for Suppliers' Participation in Procurement") reflects paragraphs 1, 2(a), 2(b), 3, and part of paragraph 4 of the US-Chile Agreement.  Although worded differently, Article 146 of the EC-Chile Agreement ("Qualification of Suppliers", reproduced below) also includes detailed provisions on qualification of suppliers touching upon similar issues.   

	US-Chile

Article 9.8:  Conditions For Participation

1.
Where an entity requires suppliers to satisfy registration, qualification, or any other requirements or conditions for participation (“conditions for participation”) in order to participate in a procurement, the entity shall publish a notice inviting suppliers to apply for participation. The entity shall publish the notice sufficiently in advance to provide interested suppliers sufficient time to prepare and submit applications and for the entity to evaluate and make its determinations based on such applications.

2.
Each entity shall:

(a) 
limit any conditions for participation in a procurement to those that are essential to ensure that the potential supplier has the legal, technical, and financial capacity to fulfill the requirements and technical specifications of the procurement;

(b) 
base qualification decisions solely on the conditions for participation that it has specified in advance in notices or tender documentation; and

(c) 
recognize as qualified all suppliers of the other Party that meet the requisite conditions for participation in a procurement covered by this Chapter.

3.
Entities may establish publicly available lists of suppliers qualified to participate in procurements. Where an entity requires suppliers to qualify for such a list in order to participate in a procurement, and a supplier that has not yet qualified applies to be included on the list, the entity shall promptly start the qualification procedures for the supplier and shall allow the supplier to participate in the procurement, provided there is sufficient time to complete the procedures within the time period established for tendering.

4.
No entity may impose the condition that, in order for a supplier to participate in a procurement, the supplier has previously been awarded one or more contracts by an entity of that Party or that the supplier has prior work experience in the territory of that Party. An entity shall judge a supplier’s financial and technical capacities on the basis of its global business activities including both its activity in the territory of the Party of the supplier, and its activity, if any, in the territory of the Party of the entity.

5.
An entity shall promptly communicate to any supplier that has applied for qualification its decision on whether that supplier is qualified. Where an entity rejects an application for qualification or ceases to recognize a supplier as qualified, that entity shall, on request of the supplier, promptly provide it a written explanation of the reasons for its decision.

6.
Nothing in this Article shall preclude an entity from excluding a supplier from a procurement on grounds such as bankruptcy or false declarations. 




	EC-Chile

Article 146:  Qualification Of Suppliers

1.
Any conditions for participation in procurement shall be limited to those that are essential to ensure that the potential supplier has the capability to fulfil the requirements of the procurement and the ability to execute the contract in question.

2.
In the process of qualifying suppliers, entities shall not discriminate between domestic suppliers and suppliers of the other Party.

3.
A Party shall not impose the condition that, in order for a supplier to participate in a procurement, the supplier has previously been awarded one or more contracts by an entity of that Party or that the supplier has prior work experience in the territory of that Party.

4.
Entities shall recognise as qualified suppliers all suppliers who meet the conditions for participation in a particular intended procurement. Entities shall base their qualification decisions solely on the conditions for participation that have been specified in advance in notices or tender documentation.

5.
Nothing in this Title shall preclude the exclusion of any supplier on grounds such as bankruptcy or false declarations or conviction for serious crime such as participation in criminal organisations.

6.
Entities shall promptly communicate to suppliers that have applied for qualification their decision on whether or not they qualify.

Permanent Lists Of Qualified Suppliers

7.
Entities may establish permanent lists of qualified suppliers provided that the following rules are respected:

(a) entities establishing permanent lists shall ensure that suppliers may apply for qualification at any time.

(b) any supplier having requested to become a qualified supplier shall be notified by the entities concerned of the decision in this regard.

(c) suppliers requesting to participate in a given intended procurement who are not on the permanent list of qualified suppliers shall be given the possibility to participate in the procurement by presenting the equivalent certifications and other means of proof requested from suppliers who are on the list.

(d) when an entity operating in the utilities sector uses a notice on the existence of a permanent list as a notice of intended procurement, as provided in Article 147(7), suppliers requesting to participate who are not on the permanent list of qualified suppliers shall also be considered for the procurement, provided there is sufficient time to complete the qualification procedure; in this event, the procuring entity shall promptly start procedures for qualification and the process of, and the time required for, qualifying suppliers shall not be used in order to keep suppliers of other Parties off the suppliers' list.




43. The Agreement between Singapore and Australia includes provisions on qualification of suppliers (Article 7: "Registration and Qualification of Suppliers", reproduced below), although they are much less detailed than those contained in the agreements mentioned above.  They focus on non-discrimination and conditions relating to permanent lists of registered or qualified suppliers.  

	Singapore-Australia

Article 7:  Registration And Qualification Of Suppliers

1.
In the process of registering and/or qualifying suppliers, the entities of a Party shall not discriminate between domestic suppliers and suppliers of the other Party.

2.
Any conditions for participation in open tendering procedures shall be no less favourable to suppliers of the other Party than to domestic suppliers.

3.
The process of, and the time required for, registering and/or qualifying suppliers shall not be used in order to keep suppliers of the other Party off a list of suppliers or from being considered for a particular procurement.

4.
Entities maintaining permanent lists of registered and/or qualified suppliers shall ensure that suppliers may apply for registration or qualification at any time, and that all registered and qualified suppliers are included in the lists within a reasonably short time.




44. The EC Directive includes detailed provisions relating to criteria for qualitative selection, which, given their level of specificity and the level of integration contemplated do not resemble provisions typically included in other EIAs (see Articles 45 to 52).  For example, Article 48 ("Technical and/or professional capability") lists types of evidence of the supplier's technical capability that may be required in the notice or invitation to tender, e.g., list of principal services delivered in the past three years, and a description of the supplier's measures for ensuring quality.  
45. The Chile-Costa Rica, Chile-El Salvador, Australia-New Zealand and the New Zealand-Singapore Agreements do not include specific provisions on qualification of suppliers.  As pointed out in the preceding Section, disciplines pertaining to tendering procedures (e.g., Article 52 of the New Zealand-Singapore Agreement) more generally may nevertheless impinge on the use of measures taken by entities with respect to qualification.

F. Procedural Rules Regarding Invitations to Participate 

46. Many EIAs include specific provisions on procedures to be followed prior to the actual tendering process, for example a requirement for parties to publish an invitation to participate in the form of a tender notice in a publicly accessible publication, in order to inform interested suppliers about the procurement opportunity.    
47. The Japan-Singapore, US-Singapore, EFTA-Mexico in the case of EFTA, EC-Mexico in the case of the EC, and EFTA Agreements incorporate by reference Article IX of the GPA ("Invitation to Participate Regarding Intended Procurement", reproduced below).  The relevant provisions are similar to NAFTA Article 1010 ("Invitation to Participate"), which has been incorporated by reference in the EC-Mexico and EFTA-Mexico Agreements, in both cases for Mexico only.  
48. In addition to a requirement to publish an invitation to participate, the provisions of these EIAs provide, for entities at the central government level, that it take the form of a notice of proposed procurement.  Elements of information that such notices need to contain include the type and quantity of services to be procured; the procuring procedures that will be followed; a statement of the economic, technical or other requirements; the types of documents or information required of suppliers; etc.  These Agreements typically provide that entities below central government levels may, instead, use a notice of planned or intended procurement.  It has to include at least some of the elements of information that are required in the case of central government entities.  The provisions also typically include specific procedures where a notice regarding a qualification system is used as an invitation to participate, as well as in cases where entities maintain permanent lists of qualified suppliers in case of selective tendering procedures.  Parties are also required to indicate whether the procurement is covered by the provisions of the EIA.   

	GPA

Article IX: Invitation to Participate Regarding Intended Procurement

1.
In accordance with paragraphs 2 and 3, entities shall publish an invitation to participate for all cases of intended procurement, except as otherwise provided for in Article XV (limited tendering). The notice shall be published in the appropriate publication listed in Appendix II.
2.
The invitation to participate may take the form of a notice of proposed procurement, as provided for in paragraph 6.
3.
Entities in Annexes 2 and 3 may use a notice of planned procurement, as provided for in paragraph 7, or a notice regarding a qualification system, as provided for in paragraph 9, as an invitation to participate.
4.
Entities which use a notice of planned procurement as an invitation to participate shall subsequently invite all suppliers who have expressed an interest to confirm their interest on the basis of information which shall include at least the information referred to in paragraph 6.
5.
Entities which use a notice regarding a qualification system as an invitation to participate shall provide, subject to the considerations referred to in paragraph 4 of Article XVIII and in a timely manner, information which allows all those who have expressed an interest to have a meaningful opportunity to assess their interest in participating in the procurement. This information shall include the information contained in the notices referred to in paragraphs 6 and 8, to the extent such information is available. Information provided to one interested supplier shall be provided in a non-discriminatory manner to the other interested suppliers.
6.
Each notice of proposed procurement, referred to in paragraph 2, shall contain the following information:

(a)
the nature and quantity, including any options for further procurement and, if possible, an estimate of the timing when such options may be exercised; in the case of recurring contracts the nature and quantity and, if possible, an estimate of the timing of the subsequent tender notices for the products or services to be procured;


(b)
whether the procedure is open or selective or will involve negotiation;


(c)
any date for starting delivery or completion of delivery of goods or services;


(d)
the address and final date for submitting an application to be invited to tender or for qualifying for the suppliers’ lists, or for receiving tenders, as well as the language or languages in which they must be submitted;


(e)
the address of the entity awarding the contract and providing any information necessary for obtaining specifications and other documents;


(f)
any economic and technical requirements, financial guarantees and information required from suppliers;


(g)
the amount and terms of payment of any sum payable for the tender documentation; and


(h)
whether the entity is inviting offers for purchase, lease, rental or hire purchase, or more than one of these methods.
7.
Each notice of planned procurement referred to in paragraph 3 shall contain as much of the information referred to in paragraph 6 as is available. It shall in any case include the information referred to in paragraph 8 and:

(a)
a statement that interested suppliers should express their interest in the procurement to the entity;


(b)
a contact point with the entity from which further information may be obtained.
8.
For each case of intended procurement, the entity shall publish a summary notice in one of the official languages of the WTO. The notice shall contain at least the following information:

(a)
the subject matter of the contract;


(b)
the time-limits set for the submission of tenders or an application to be invited to tender; and


(c)
the addresses from which documents relating to the contracts may be requested.
9.
In the case of selective tendering procedures, entities maintaining permanent lists of qualified suppliers shall publish annually in one of the publications listed in Appendix III a notice of the following:


(a)
the enumeration of the lists maintained, including their headings, in relation to the products or services or categories of products or services to be procured through the lists;


(b)
the conditions to be fulfilled by suppliers with a view to their inscription on those lists and the methods according to which each of those conditions will be verified by the entity concerned; and


(c)
the period of validity of the lists, and the formalities for their renewal.
When such a notice is used as an invitation to participate in accordance with paragraph 3, the notice shall, in addition, include the following information:


(d)
the nature of the products or services concerned;


(e)
a statement that the notice constitutes an invitation to participate.

However, when the duration of the qualification system is three years or less, and if the duration of the system is made clear in the notice and it is also made clear that further notices will not be published, it shall be sufficient to publish the notice once only, at the beginning of the system. Such a system shall not be used in a manner which circumvents the provisions of this Agreement.
10.
If, after publication of an invitation to participate in any case of intended procurement, but before the time set for opening or receipt of tenders as specified in the notices or the tender documentation, it becomes necessary to amend or re-issue the notice, the amendment or the re-issued notice shall be given the same circulation as the original documents upon which the amendment is based. Any significant information given to one supplier with respect to a particular intended procurement shall be given simultaneously to all other suppliers concerned in adequate time to permit the suppliers to consider such information and to respond to it.
11.
Entities shall make clear, in the notices referred to in this Article or in the publication in which the notices appear, that the procurement is covered by the Agreement.



49. The EC Directive also contains relevant rules which, given the type of integration contemplated in the EC, tend to go beyond the rules found in other EIAs.  Articles 35 and 36 contain rules regarding the publication of notices. They provide, among other things, that contracting authorities make known, by means of a prior information notice the estimated total value of services contracts they intend to award over the following twelve months.  The Articles also include an obligation to publish, along with detailed technical specifications, and to specify the information that need to be included in notices (see part of Annex VII A, reproduced below).  Article 40 (reproduced below) includes further provisions relating to invitations to participate in the case of restricted, competitive dialogue, or negotiated procedures.  

	Directive 2004/18/EC
ANNEX VII A

INFORMATION WHICH MUST BE INCLUDED IN PUBLIC CONTRACT NOTICES

NOTICE OF THE PUBLICATION OF A PRIOR INFORMATION NOTICE ON A BUYER PROFILE

1.
Country of the contracting authority

2.
Name of the contracting authority

3.
Internet address of the ‘buyer profile’ (URL)

4.
CPV Nomenclature reference No(s)

PRIOR INFORMATION NOTICE

1.
The name, address, fax number and email address of the contracting authority and, if different, of the service from which additional information may be obtained and, in the case of services and works contracts, of the services, e.g. the relevant governmental internet site, from which information can be obtained concerning the general regulatory framework for taxes, environmental protection, employment protection and working conditions applicable in the place where the contract is to be performed.

2.
Where appropriate, indicate whether the public contract is restricted to sheltered workshops, or whether its execution is restricted to the framework of protected job programmes.

3.
In the case of public works contracts: the nature and extent of the works and the place of execution; if the work is to be subdivided into several lots, the essential characteristics of those lots by reference to the work; if available, an estimate of the range of the cost of the proposed works; Nomenclature reference No(s).

In the case of public supply contracts: the nature and quantity or value of the products to be supplied, Nomenclature reference No(s).

In the case of public services contracts: the total value of the proposed purchases in each of the service categories in Annex II A; Nomenclature reference No(s).

4.
Estimated date for initiating the award procedures in respect of the contract or contracts, in the case of public service contracts by category.

5.
Where appropriate, indicate whether a framework agreement is involved.

6.
Where appropriate, other information.

7.
Date of dispatch of the notice or of dispatch of the notice of the publication of the prior information notice on the buyer profile.

8.
Indicate whether the contract is covered by the Agreement.

CONTRACT NOTICES

Open and restricted procedures, competitive dialogues, procedures, negotiated procedures:

1.
Name, address, telephone and fax number, email address of the contracting authority.

2.
Where appropriate, indicate whether the public contract is restricted to sheltered workshops, or whether its execution is restricted to the framework of protected job programmes.

3.
(a) The award procedure chosen;


(b) Where appropriate, the reasons for use of the accelerated procedure (in restricted and negotiated procedures);


 (c) Where appropriate, indicate whether a framework agreement is involved;


 (d) Where appropriate, indicate whether a dynamic purchasing system is involved;


 (e) Where appropriate, the holding of an electronic auction (in the event of open, restricted or negotiated procedures, in the situation covered by Article 30(1)(a)).

4.
Form of the contract.

5.
Place of execution/performance of the works, for delivery of products or of the provision of services.

6.
(a) Public works contracts:

— nature and extent of the works and general nature of the work. Indication in particular of options concerning supplementary works, and, if known, the provisional timetable for recourse to these options as well as the number of possible renewals, if any. If the work or the contract is subdivided into several lots, the size of the different lots; Nomenclature reference number(s),

— information concerning the purpose of the work or the contract where the latter also involves the drawing up of projects,

— in the event of a framework agreement, indication also of the planned duration of the framework agreement, the estimated total value of the works for the entire duration of the framework agreement and, as far as possible, the value and the frequency of the contracts to be awarded.


(b) Public supply contracts:

— nature of the products to be supplied, indicating in particular whether tenders are requested with a view to purchase, lease rental, hire or hire purchase or a combination of these, nomenclature reference number. Quantity of products to be supplied, indicating in particular options concerning supplementary purchases and, if known, the provisional timetable for recourse to these options as well as the number of renewals, if any. Nomenclature reference number(s),

— in the case of regular or renewable contracts during the course of a given period, indicate also, if known, the timetable for subsequent contracts for purchase of intended supplies,

— in the event of a framework agreement, indication also of the planned duration of the framework agreement, the estimated total value of the supplies for the entire duration of the framework agreement and, as far as possible, the value and the frequency of the contracts to be awarded.


(c) Public service contracts:

— category and description of service. Nomenclature reference number(s). Quantity of services to be provided. Indicate in particular options concerning supplementary purchases and, if known, the provisional timetable for recourse to these options as well as the number of renewals, if any. In the case of renewable contracts over a given period, an estimate of the time frame, if known, for subsequent public contracts for purchase of intended services, in the event of a framework agreement, indication also of the planned duration of the framework agreement, the estimated total value of the services for the entire duration of the framework agreement and, as far as possible, the value and the frequency of the contracts to be awarded,

— indication of whether the execution of the service is reserved by law, regulation or administrative provision to a particular profession.

Reference to the law, regulation or administrative provision.

— indication of whether legal persons should indicate the names and professional qualifications of the staff to be responsible for the execution of the service.

7.
If the contracts are subdivided into lots, indication of the possibility of tendering for one, for several or for all the lots.

8.
Any time limit for completion of works/supplies/services or duration of the works/supply/services contract; where possible any time limit by which works will begin or any time limit by which delivery of supplies or services will begin.

9.
Admission or prohibition of variants.

10.
Where applicable particular conditions to which the performance of the contract is subject.

11.
In the case of open procedures:

(a)
name, address, telephone and telefax number and electronic address of the service from which contract documents and additional documents can be requested;

(b)
where appropriate, time limit for submission of such requests;

(c) where appropriate, cost of and payment conditions for obtaining these documents.

12.
(a) Time limit for receipt of tenders or indicative tenders where a dynamic purchasing system is being used (open procedures);


(b) time limit for receipt of request to participate (restricted and negotiated procedures);


(c) address where these have to be transmitted;


(d) the language or languages in which they must be drawn up.

13.
In the case of open procedures:


(a) persons authorised to be present at the opening of tenders;


(b) date, time and place for such opening.

14.
Where appropriate any deposit and guarantees required.

15.
Main terms concerning financing and payment and/or references to the texts in which these are contained.

16.
Where applicable, the legal form to be taken by the grouping of economic operators to whom the contract is to be awarded.

17.
Selection criteria regarding the personal situation of economic operators that may lead to their exclusion, and required information proving that they do not fall within the cases justifying exclusion. Selection criteria and information concerning the economic operators' personal situation, information and any necessary formalities for assessment of the minimum economic and technical standards required of the economic operator. Minimum level(s) of standards possibly required.

18.
Where there is a framework agreement: the number and, where appropriate, proposed maximum number of economic operators who will be members of it, the duration of the framework agreement provided for, stating, if appropriate, the reasons for any duration exceeding four years.

19.
In the case of a competitive dialogue or a negotiated procedure with the publication of a contract notice, indicate, if appropriate, recourse to a staged procedure in order gradually to reduce the number of solutions to be discussed or tenders to be negotiated.

20.
In the case of a restricted procedure, a competitive dialogue or a negotiated procedure with the publication of a contract notice, when recourse is had to the option of reducing the number of candidates to be invited to submit tenders, to engage in dialogue or to negotiate: minimum and, if appropriate, proposed maximum number of candidates and objective criteria to be used to choose that number of candidates.

21.
Time frame during which the tenderer must maintain its tender (open procedures).

22.
Where appropriate, names and addresses of economic operators already selected by the contracting authority (negotiated procedures).

23.
Criteria referred to in Article 53 to be used for award of the contract: ‘lowest price’ or ‘most economically advantageous tender’. Criteria representing the most economically advantageous tender as well as their weighting shall be mentioned where they do not appear in the specifications or, in the event of a competitive dialogue, in the descriptive document.

24.
Name and address of the body responsible for appeal and, where appropriate, mediation procedures. Precise information concerning deadlines for lodging appeals, or if need be the name, address, telephone number, fax number and email address of the service from which this information may be obtained.

25.
Date(s) of publication of the prior information notice in accordance with the technical specifications of publication indicated in Annex VIII or statement that no such publication was made.

26.
Date of dispatch of the notice.

27.
Indicate whether the contract is covered by the Agreement.

SIMPLIFIED CONTRACT NOTICE FOR USE IN A DYNAMIC PURCHASING SYSTEM

1.
Country of contracting authority.

2.
Name and e-mail address of contracting authority.

3.
Publication reference of the contract notice for the dynamic purchasing system.

4.
E-mail address at which the technical specification and additional documents relating to the dynamic purchasing system are available.

5.
Subject of contract: description by reference number(s) of ‘CPV’ nomenclature and quantity or extent of the contract to be awarded.

6.
Time frame for submitting indicative tenders.

CONTRACT AWARD NOTICES

1.
Name and address of the contracting authority.

2.
Award procedures chosen. In the case of negotiated procedure without prior publication of a contract notice (Article 28), justification.

3.
Public works contracts: nature and extent of the contract, general characteristics of the work. 

Public supply contracts: nature and quantity of products supplied, where appropriate, by the supplier; nomenclature reference number.

Public service contracts: category and description of the service; nomenclature reference number; quantity of services bought.

4.
Date of contract award.

5.
Contract award criteria.

6.
Number of tenders received.

7.
Name and address of the successful economic operators.

8.
Price or range of prices (minimum/maximum) paid.

9.
Value of the tender (tenders) retained or the highest tender and lowest tender taken into consideration for the contract award.

10.
Where appropriate, value and proportion of contract likely to be subcontracted to third parties.

11.
Date of publication of the tender notice in accordance with the technical specifications for publication in Annex VIII.

12.
Date of dispatch of the notice.

13.
Name and address of the body responsible for appeal and, where appropriate, mediation procedures. Precise information concerning the deadline for lodging appeals, or if need be the name, address, telephone number, fax number and email address of the service from which this information may be obtained.




	Directive 2004/18/EC
Article 40:  Invitations to submit a tender, participate in the dialogue or negotiate

1.
In restricted procedures, competitive dialogue procedures and negotiated procedures with publication of a contract notice within the meaning of Article 30, contracting authorities shall simultaneously and in writing invite the selected candidates to submit their tenders or to negotiate or, in the case of a competitive dialogue, to take part in the dialogue.

2.
The invitation to the candidates shall include either:

— a copy of the specifications or of the descriptive document and any supporting documents, or

— a reference to accessing the specifications and the other documents indicated in the first indent, when they are made directly available by electronic means in accordance with Article 38(6).

3.
Where an entity other than the contracting authority responsible for the award procedure has the specifications, the descriptive document and/or any supporting documents, the invitation shall state the address from which those specifications, that descriptive document and those documents may be requested and, if appropriate, the deadline for requesting such documents, and the sum payable for obtaining them and any payment procedures. The competent department shall send that documentation to the economic operator without delay upon receipt of a request.

4.
The additional information on the specifications, the descriptive document or the supporting documents shall be sent by the contracting authority or the competent department not less than six days before the deadline fixed for the receipt of tenders, provided that it is requested in good time. In the event of a restricted or an accelerated procedure, that period shall be four days. 

5.
In addition, the invitation to submit a tender, to participate in the dialogue or to negotiate must contain at least:

(a)
a reference to the contract notice published; Official Journal of the European Union EN 30.4.2004 L 134/142

(b)
the deadline for the receipt of the tenders, the address to which the tenders must be sent and the language or languages in which the tenders must be drawn up;

(c)
in the case of competitive dialogue the date and the address set for the start of consultation and the language or languages used;

(d)
a reference to any possible adjoining documents to be submitted, either in support of verifiable declarations by the tenderer in accordance with Article 44, or to supplement the information referred to in that Article, and under the conditions laid down in Articles 47 and 48;

(e)
the relative weighting of criteria for the award of the contract or, where appropriate, the descending order of importance for such criteria, if they are not given in the contract notice, the specifications or the descriptive document. 
However, in the case of contracts awarded in accordance with the rules laid down in Article 29, the information referred to in (b) above shall not appear in the invitation to participate in the dialogue but it shall appear in the invitation to submit a tender.




50. The EC-Chile Agreement also contains detailed rules on invitations to participate, although their content differs somewhat from those referred to above.  Article 147 requires the publication of a notice inviting interested suppliers to participate and also lists the type of information that, at a minimum, should figure in such notices.  In addition, the Article requires notices to contain information on the main criteria used for award of the contract.  It also includes specific provisions for notices of planned procurement (focusing on entities operating in the utilities sector) and for notices with respect to permanent lists of qualified suppliers.  The Article (paragraph 10) further provides that notices be published "in a timely manner through means which offer the widest possible and non-discriminatory access to the interested suppliers of the Parties" and that these means be "accessible free of charge through a single point of access".  
51. The US-Chile Agreement (Article 9.4: Publication of Notices of Intended Procurement) is not as detailed as provisions of the agreements mentioned above.  It focuses on the requirement to publish a notice inviting tenders and on the types of information that such notices need to contain.  Article 15.8 of the Republic of Korea-Chile Agreement is similar to Article 15.8 of the US-Chile agreement.  The key difference is that the former Agreement contains an additional provision along the lines of paragraph 10 of Article 147 of the EC-Chile Agreement, mentioned above.  

	US-Chile

Article 9.4: Publication Of Notice Of Intended Procurement

1.
For each procurement covered by this Chapter, an entity shall publish in advance a notice inviting interested suppliers to submit tenders for that procurement (“notice of intended procurement”), except as provided in Article 9.9(2). Each such notice shall be accessible during the entire period established for tendering for the relevant procurement.

2.
Each notice of intended procurement shall include a description of the intended procurement, any conditions that suppliers must fulfill to participate in the procurement, the name of the entity issuing the notice, the address where suppliers may obtain all documents relating to the procurement, the time limits for submission of tenders, and the dates for delivery of the goods or services to be procured.




52. Other agreements contain less detailed rules, if any, concerning invitation to participate.  Article 6 of Chapter 6 of the Singapore-Australia Agreement and paragraph 2 of Article 52 of the New Zealand-Singapore Agreement contain a paragraph requiring publication of an invitation to participate.  Article 16.05 of the Chile-Costa Rica and of the Chile-El Salvador Agreements simply contains the following provision:

	Chile-Costa Rica / Chile-El Salvador

Article 16.05: Transparency and the provision of information


1.
Further to Article 17.04 (Provision of Information), each Party shall ensure that its entities effectively publish and afford an understanding of:

(...)

(b)
the business opportunities created by the corresponding government procurement processes, providing the suppliers of another Party with all the information necessary to participate in said procurements;  and  (...)




G. Time Limits for Tendering and Delivery

53. Many EIAs include specific prescriptions concerning minimum periods that must be allowed for the preparation, submission and receipt of tenders so as to ensure responsive tendering.  Deadlines must be set long enough to allow all suppliers, domestic and foreign, to prepare and submit tenders before the closing of the tendering procedures.  
54. As for the preceding observations relating to tendering procedures (e.g., invitation to participate), many of the agreements reviewed include provisions replicating those of the GPA (Article XI) or NAFTA (Article 1012), which are similar.  The Japan-Singapore, US-Singapore, EFTA-Mexico in the case of EFTA, EC-Mexico in the case of the EC, and EFTA Agreements incorporate by reference Article XI of the GPA ("Time-Limits for Tendering and Delivery").  Article 1012 of NAFTA has been incorporated by reference in the EC-Mexico and EFTA-Mexico Agreements, in both cases for Mexico only.  
55. All these agreements contain a general provision specifying that prescriptions of time limits need to provide adequate space to allow suppliers of another party to submit tenders before the closing of the procedures, and that such factors as the time required for transmitting tenders by mail from foreign points need to be taken into account (Article XI:1 of the GPA and Article 1012(1) of NAFTA).  Both models provide, in open procedures, for the period for the receipt of tenders to be no less than 40 days from the date of publication of the notice.  For selective procedures not involving the use of a permanent list of qualified suppliers, the period for submitting an application to be invited to tender must not be less than 25 days and that for the receipt of tenders not less than 40 days.  Special provisions for selective tendering procedures involving the use of a permanent list of qualified suppliers are also included.  The agreements provide that these time limits may be reduced in certain specified circumstances, e.g., where a state of urgency, to be duly substantiated, renders them impracticable.  Further, there is an obligation to take into account certain factors when establishing a delivery date for services procured, e.g., extent of subcontracting anticipated, complexity of the procurement, time of production.  Article XI of the GPA is reproduced below.  

	GPA

Article XI:  Time-limits for Tendering and Delivery

General
1.         (a)
Any prescribed time-limit shall be adequate to allow suppliers of other Parties as well as domestic suppliers to prepare and submit tenders before the closing of the tendering procedures. In determining any such time-limit, entities shall, consistent with their own reasonable needs, take into account such factors as the complexity of the intended procurement, the extent of subcontracting anticipated and the normal time for transmitting tenders by mail from foreign as well as domestic points.

            (b)
Each Party shall ensure that its entities shall take due account of publication delays when setting the final date for receipt of tenders or of applications to be invited to tender.

Deadlines
2.         Except in so far as provided in paragraph 3,

            (a)
in open procedures, the period for the receipt of tenders shall not be less than 40 days from the date of publication referred to in paragraph 1 of Article IX;

            (b)
in selective procedures not involving the use of a permanent list of qualified suppliers, the period for submitting an application to be invited to tender shall not be less than 25 days from the date of publication referred to in paragraph 1 of Article IX; the period for receipt of tenders shall in no case be less than 40 days from the date of issuance of the invitation to tender;

            (c)
in selective procedures involving the use of a permanent list of qualified suppliers, the period for receipt of tenders shall not be less than 40 days from the date of the initial issuance of invitations to tender, whether or not the date of initial issuance of invitations to tender coincides with the date of the publication referred to in paragraph 1 of Article IX.

3.         The periods referred to in paragraph 2 may be reduced in the circumstances set out below:

            (a)
if a separate notice has been published 40 days and not more than 12 months in advance and the notice contains at least:

                        (i)
as much of the information referred to in paragraph 6 of Article IX as is available;

                        (ii)
the information referred to in paragraph 8 of Article IX;

                        (iii)
a statement that interested suppliers should express their interest in the procurement to the entity; and

                        (iv)
a contact point with the entity from which further information may be obtained, 

        the 40-day limit for receipt of tenders may be replaced by a period sufficiently long to enable responsive tendering, which, as a general rule, shall not be less than 24 days, but in any case not less than 10 days;

            (b)
in the case of the second or subsequent publications dealing with contracts of a recurring nature within the meaning of paragraph 6 of Article IX, the 40-day limit for receipt of tenders may be reduced to not less than 24 days;

            (c)
where a state of urgency duly substantiated by the entity renders impracticable the periods in question, the periods specified in paragraph 2 may be reduced but shall in no case be less than 10 days from the date of the publication referred to in paragraph 1 of Article IX; or

            (d)
the period referred to in paragraph 2(c) may, for procurements by entities listed in Annexes 2 and 3, be fixed by mutual agreement between the entity and the selected suppliers. In the absence of agreement, the entity may fix periods which shall be sufficiently long to enable responsive tendering and shall in any case not be less than 10 days.

4.         Consistent with the entity’s own reasonable needs, any delivery date shall take into account such factors as the complexity of the intended procurement, the extent of subcontracting anticipated and the realistic time required for production, de-stocking and transport of goods from the points of supply or for supply of services.




56. Article 38 of the EC Directive ("Time limits for the receipt of requests to participate and for receipt of tenders") also provides for various time limits.  The Article 38 (reproduced below) require contracting authorities to take into account, when fixing time limits, the complexity of the contract and the time required for drawing up tenders.  In the case of open procedures, the period between the time the notice is sent and the receipt of tenders shall be no less than 52 days.  The Agreement provides detailed time limits for various circumstances, for example in the case of restricted and negotiated procedures.  Limits can be reduced by seven days where notices are drawn-up and transmitted by electronic means, in accordance with specific procedures.  

	Directive 2004/18/EC

Article 38:  Time limits for receipt of requests to participate and for receipt of tenders

1.
When fixing the time limits for the receipt of tenders and requests to participate, contracting authorities shall take account in particular of the complexity of the contract and the time required for drawing up tenders, without prejudice to the minimum time limits set by this Article.

2.
In the case of open procedures, the minimum time limit for the receipt of tenders shall be 52 days from the date on which the contract notice was sent. 

3.
In the case of restricted procedures, negotiated procedures with publication of a contract notice referred to in Article 30 and the competitive dialogue:

(a)
 the minimum time limit for receipt of requests to participate shall be 37 days from the date on which the contract notice is sent;

(b) 
in the case of restricted procedures, the minimum time limit for the receipt of tenders shall be 40 days from the date on which the invitation is sent.

4.
When contracting authorities have published a prior information notice, the minimum time limit for the receipt of tenders under paragraphs 2 and 3(b) may, as a general rule, be shortened to 36 days, but under no circumstances to less than 22 days. 
The time limit shall run from the date on which the contract notice was sent in open procedures, and from the date on which the invitation to tender was sent in restricted procedures. 
The shortened time limits referred to in the first subparagraph shall be permitted, provided that the prior information notice has included all the information required for the contract notice in Annex VII A, insofar as that information is available at the time the notice is published and that the prior information notice was sent for publication between 52 days and 12 months before the date on which the contract notice was sent. 

5.
Where notices are drawn up and transmitted by electronic means in accordance with the format and procedures for transmission indicated in point 3 of Annex VIII, the time limits for the receipt of tenders referred to in paragraphs 2 and 4 in open procedures, and the time limit for the receipt of the requests to participate referred to in paragraph 3(a), in restricted and negotiated procedures and the competitive dialogue, may be shortened by seven days.

6.
The time limits for receipt of tenders referred to in paragraphs 2 and 3(b) may be reduced by five days where the contracting authority offers unrestricted and full direct access by electronic means to the contract documents and any supplementary documents from the date of publication of the notice in accordance with Annex VIII, specifying in the text of the notice the internet address at which this documentation is accessible. 
This reduction may be added to that referred to in paragraph 5.

7.
If, for whatever reason, the specifications and the supporting documents or additional information, although requested in good time, are not supplied within the time limits set in Articles 39 and 40, or where tenders can be made only after a visit to the site or after on-the-spot inspection of the documents supporting the contract documents, the time limits for the receipt of tenders shall be extended so that all economic operators concerned may be aware of all the information needed to produce tenders.

8.
In the case of restricted procedures and negotiated procedures with publication of a contract notice referred to in Article 30, where urgency renders impracticable the time limits laid down in this Article, contracting authorities may fix:

(a)
a time limit for the receipt of requests to participate which may not be less than 15 days from the date on which the contract notice was sent, or less than 10 days if the notice was sent by electronic means, in accordance with the format and procedure for sending notices indicated in point 3 of Annex VIII;

(b)
and, in the case of restricted procedures, a time limit for the receipt of tenders which shall be not less than 10 days from the date of the invitation to tender. request was made in good time before the deadline for the submission of tenders.




57. Article 150 of the EC-Chile Agreement, as well as its Annex XIII, Appendix 3, provide detailed time lines.  The first paragraph of the Article reflects many elements of paragraph 1 of Article XI of the GPA, e.g., requirement for time limits to be adequate, taking into account such factors as normal time to transmit tenders from foreign to national points.  The Annex provides, like the agreements that reproduce the GPA or NAFTA provisions, for a minimum of 40 days between the date of publication of the invitation to participate and that of the receipt of tenders.  When certain qualification requirements need to be met, the period shall be no less than 40 days, along with a period of no less than 25 days between the publication of the invitation and the submission of applications for being invited.  The Annex also provides that the periods can be reduced in certain circumstances (e.g., state of urgency), but not to less than 10 days in any event, and not in a way that prevents the preparation and presentation of adequate tenders.  
58. The provisions of the US-Chile Agreement (Article 9.5: Time Limits for the Tendering Process) provide that time limits for the tendering process need to be sufficient for suppliers to prepare and submit tenders, "taking into account the nature and complexity of the procurement".  It specifies that no less than 30 days shall be provided between the date on which the notice of intended procurement is published and the deadline for submitting tenders.  Where there are no qualification requirements for suppliers, the time limit can be reduced, although not to less than 10 days, when specific circumstances exist, e.g., state of urgency.  
59. The Republic of Korea-Chile Agreement is less detailed.  Article 15-10 (reproduced below) provides that time limits need to be sufficiently long to enable the preparation and submission of responsive tenders and that the period between the publication of the advance notice of intended procurement and the submission of tenders shall be no less than 10 days.  

	Republic of Korea-Chile

Article 15.10: Time-Limits

1.
Time-limits established by the entities during a procurement process shall be sufficiently long to enable suppliers to prepare and submit responsive tenders, in relation to the nature and complexity of the procurement.

2. 
Notwithstanding paragraph 1, entities shall establish no less than ten days between the date on which the advance notice of intended procurement is published and the final date for the submission of tenders.




60. Other agreements (e.g., Singapore-Australia, Chile-Costa Rica) do not have specific provisions on this particular issue.  

H. Tender Documentation

61. Many of the agreements reviewed contain provisions specifically on the type of information that the tender documentation provided to suppliers should contain.  Again, various agreements include provisions modelled on either GPA Article XII ("Tender documentation") or NAFTA Article 1013 ("Tender documentation"), which are similar.  The Japan-Singapore, US-Singapore, EFTA-Mexico in the case of EFTA, EC-Mexico in the case of the EC, and EFTA Agreements incorporate by reference Article XII of the GPA, while Article 1013 of NAFTA has been incorporated by reference in the EC-Mexico and EFTA-Mexico Agreements, in both cases for Mexico only.  
62. These agreements include a general obligation requiring that the tender documentation provided to suppliers contain all information necessary to submit responsive tenders.  Examples of specific elements of information to be included are the address of the entity where tenders should be sent, the criteria for awarding the contract, or the terms of payment.  The agreements further provide that entities need to forward tender documentation to any supplier participating in open tendering procedures or requesting to participate in selective tendering procedures.  Entities shall also reply promptly to any reasonable request for explanation, provided it does not provide a supplier with an advantage over its competitors in the process.  

	NAFTA

Article 1013: Tender Documentation
1.
Where an entity provides tender documentation to suppliers, the documentation shall contain all information necessary to permit suppliers to submit responsive tenders, including information required to be published in the notice referred to in Article 1010(2), except for the information required under Article 1010(2) (h). The documentation shall also include:

(a)
the address of the entity to which tenders should be submitted;

(b)
the address to which requests for supplementary information should be submitted;

(c)
the language or languages in which tenders and tendering documents may be submitted;

(d) 
the closing date and time for receipt of tenders and the length of time during which tenders should be open for acceptance;

(e)
 the persons authorized to be present at the opening of tenders and the date, time and place of the opening;

(f)
 a statement of any economic or technical requirements and of any financial guarantees, information and documents required from suppliers;

(g)
 a complete description of the goods or services to be procured and any other requirements, including technical specifications, conformity certification and necessary plans, drawings and instructional materials;

(h) 
the criteria for awarding the contract, including any factors other than price that are to be considered in the evaluation of tenders and the cost elements to be included in evaluating tender prices, such as transportation, insurance and inspection costs, and in the case of goods or services of another Party, customs duties and other import charges, taxes and the currency of payment;

(i)
the terms of payment; and

(j) 
any other terms or conditions.

2.
An entity shall:

(a) 
forward tender documentation on the request of a supplier that is participating in open tendering procedures or has requested to participate in selective tendering procedures, and reply promptly to any reasonable request for explanations relating thereto; and

(b) 
reply promptly to any reasonable request for relevant information made by a supplier participating in the tendering procedure, on condition that such information does not give that supplier an advantage over its competitors in the procedure for the award of the contract.




63. The US-Chile Agreement (Article 9.6: "Information on Intended Procurement") also provides that entities provide tender documentation including all the information necessary for submitting responsive tenders.  While the Article does not include a detailed list of elements of information to be made available, it does specify that the award criteria need to be included.  It goes further than the agreements mentioned above by further requiring disclosure of the weights or, where appropriate, the relative values that will be assigned to these criteria in evaluating tenders.  Entities shall inform suppliers in writing if the criteria are modified in the course of a procurement and allow adequate time for the modification or re-submission of tenders.  The Agreement also includes provisions regarding the need to promptly forward the documentation in written form to the supplier upon request (conditional on availability of the documentation through electronic means).  

	US-Chile

Article 9.6:  Information On Intended Procurements

1.
An entity shall provide interested suppliers tender documentation that includes all the information necessary to permit suppliers to prepare and submit responsive tenders. The documentation shall include all criteria that the entity will consider in awarding the contract, including all cost factors, and the weights or, where appropriate, the relative values, that the entity will assign to these criteria in evaluating tenders.

2.
Where an entity does not publish all the tender documentation by electronic means, the entity shall, on request of any supplier, promptly make the documentation available in written form to the supplier.

3.
Where an entity, during the course of a procurement, modifies the criteria referred to in paragraph 1, it shall transmit all such modifications in writing:

(a)
to all suppliers that are participating in the procurement at the time the criteria are modified, if the identities of such suppliers are known, and in all other cases, in the same manner as the original information was transmitted; and

(b)
in adequate time to allow such suppliers to modify and re-submit their tenders, as appropriate.




64. The EC-Chile Agreement (Article 148) is less detailed.  It only contains a general obligation to include in the tender documentation all necessary information to allow for the submission of responsive tenders (this is the basic elements found in all the agreements that contain such obligation).  In a manner similar to the US-Chile Agreement, there are rules on the need to forward documentation upon request, which are conditional on the tender documents being freely accessible through electronic means.  Unlike the US-Chile Agreement, however, Article 148 (paragraph 3) also requires that entities promptly reply to reasonable requests for relevant information.   Article 15.9 of the Republic of Korea-Chile Agreement ("Tender Documentation") reflects paragraphs 1 and 2 of Article 148 of the EC-Chile Agreement.  

	EC-Chile

Article 148:  Tender Documentation

1.

Tender documentation provided to suppliers shall contain all information necessary to permit them to submit responsive tenders.

2.

Where contracting entities do not offer free direct access to the entire tender documents and any supporting documents by electronic means, entities shall make promptly available the tender documentation at the request of any supplier of the Parties.

3.

Entities shall promptly reply to any reasonable request for relevant information relating to the intended procurement, on condition that such information does not give that supplier an advantage over its competitors.




65. Relevant EC rules in this area are quite detailed and more specific than what is commonly found in free trade agreements.  Article 36 of the EC Directive ("Form and manner of publication of notices") provides that the contract notice contain, as a minimum, the elements of information listed in Annex VII A which, in turn, tends to be more detailed than the relevant GPA provision.  Further, Article 39 ("Open procedures: Specifications, additional documents and information") requires, among other things, the contracting authorities to send the specifications and any supporting documents within six days of receipt of a request to participate, unless the documents had been made available by electronic means.  Article 40 ("Invitations to submit a tender, participate in the dialogue or negotiate", reproduced in Section F) includes detailed rules on the type of specifications, descriptive documents or supporting documents to the participants, along with timelines for doing so.
66. The other EIAs do not contain specific provisions on tender documentation.  It may be noted, nevertheless, that paragraph 5 of Article 6 of the Singapore-Australia Agreement provides that "entities shall not provide to any tenderer information that with regard to a specific procurement in a manner which would have the effect of giving that tenderer an advantage over other tenderers".  

I. Award of Contracts

67. As for previous topics mentioned, a group of the agreements reviewed contain procedural rules for submission, receipt and opening of tenders so as to ensure fairness, equity and transparency in the procurement process.  The Japan-Singapore, US-Singapore, EFTA-Mexico in the case of EFTA, EC-Mexico in the case of the EC, and EFTA Agreements incorporate by reference Article XIII ("Submission, Receipt and Opening of Tenders and Awarding of Contracts") and XVIII ("Information and Review as Regards Obligations of Entities") of the GPA.  Another group of agreements (EC-Mexico and EFTA-Mexico agreements, in both cases for Mexico) use Article 1015 of the NAFTA.  
68. Under these agreements, only bids that conform to the essential requirements of the tender notice or documentation and are from a supplier that complies with the conditions for participation can be considered for award.  Entities have the obligation to select the tenderer who has been determined to be fully capable of undertaking the contract and whose bid is either the lowest or is determined to be the most advantageous in terms of the evaluation criteria set forth in the notices or tender documentation.  An entity that has received a bid that is abnormally lower in price than others may make enquiries to ensure that the tenderer can comply with the conditions of participation and is capable of fulfilling the terms of the contract.  The agreements further specify that tenders can be forwarded by such means as telex or mail, but not by telephone.  
69. Information must also be provided, upon awarding the contract, on the award decision in the form of a notice that provides information on such matters as the nature and quantity of the products and services covered, the name and address of the winning tenderer, and the value of the winning award or the highest and lowest offers taken into account.  Moreover, in response to a request from a supplier from a party to an agreement, the procuring entity must provide prompt and pertinent information on: its procurement practices; the reasons why a supplier’s application to qualify was rejected; why an existing qualification to tender was rescinded; and on the characteristics and relevant advantages of the tender selected.
	GPA

Article XIII:  Submission, Receipt and Opening of Tenders and Awarding of Contracts

1.         The submission, receipt and opening of tenders and awarding of contracts shall be consistent with the following:

            (a)
tenders shall normally be submitted in writing directly or by mail. If tenders by telex, telegram or facsimile are permitted, the tender made thereby must include all the information necessary for the evaluation of the tender, in particular the definitive price proposed by the tenderer and a statement that the tenderer agrees to all the terms, conditions and provisions of the invitation to tender. The tender must be confirmed promptly by letter or by the despatch of a signed copy of the telex, telegram or facsimile. Tenders presented by telephone shall not be permitted. The content of the telex, telegram or facsimile shall prevail where there is a difference or conflict between that content and any documentation received after the time-limit; and

            (b)
the opportunities that may be given to tenderers to correct unintentional errors of form between the opening of tenders and the awarding of the contract shall not be permitted to give rise to any discriminatory practice.

Receipt of Tenders
2.         A supplier shall not be penalized if a tender is received in the office designated in the tender documentation after the time specified because of delay due solely to mishandling on the part of the entity. Tenders may also be considered in other exceptional circumstances if the procedures of the entity concerned so provide.

Opening of Tenders
3.         All tenders solicited under open or selective procedures by entities shall be received and opened under procedures and conditions guaranteeing the regularity of the openings. The receipt and opening of tenders shall also be consistent with the national treatment and non-discrimination provisions of this Agreement. Information on the opening of tenders shall remain with the entity concerned at the disposal of the government authorities responsible for the entity in order that it may be used if required under the procedures of Articles XVIII, XIX, XX and XXII.

Award of Contracts
4.         (a)
To be considered for award, a tender must, at the time of opening, conform to the essential requirements of the notices or tender documentation and be from a supplier which complies with the conditions for participation. If an entity has received a tender abnormally lower than other tenders submitted, it may enquire with the tenderer to ensure that it can comply with the conditions of participation and be capable of fulfilling the terms of the contract.

            (b)
Unless in the public interest an entity decides not to issue the contract, the entity shall make the award to the tenderer who has been determined to be fully capable of undertaking the contract and whose tender, whether for domestic products or services, or products or services of other Parties, is either the lowest tender or the tender which in terms of the specific evaluation criteria set forth in the notices or tender documentation is determined to be the most advantageous.

            (c)
Awards shall be made in accordance with the criteria and essential requirements specified in the tender documentation.

Option Clauses
5.         Option clauses shall not be used in a manner which circumvents the provisions of the Agreement.




70. NAFTA Article 1015 (reproduced below) includes the elements mentioned in the GPA, but goes further on a number of points.  Its procedural rules specify (paragraph 5) that having been awarded contracts by the party concerned in the past or having prior work experience in its territory cannot be conditions for awarding a contract.  It also specifies that the submission of tenders by electronic means is permitted.  

71. The NAFTA Article also provides for suppliers to be promptly informed of decisions on contract awards, if they so request (paragraph 6), and for the prompt publication of relevant information (paragraph 7).  NAFTA Article 1015 also permits entities to withhold information in specific cases, e.g., where it would impede law enforcement or might prejudice fair competition between suppliers (paragraph 8).  Similar procedural rules are contained in Article XVIII of the GPA ("Information and Review as Regards Obligations of Entities").  

	NAFTA

Article 1015: Submission, Receipt and Opening of Tenders and Awarding of Contracts
1.
An entity shall use procedures for the submission, receipt and opening of tenders and the awarding of contracts that are consistent with the following: 

(a)
tenders shall normally be submitted in writing directly or by mail; 

(b)
where tenders by telex, telegram, telecopy or other means of electronic transmission are permitted, the tender made thereby must include all the information necessary for the evaluation of the tender, in particular the definitive price proposed by the supplier and a statement that the supplier agrees to all the terms and conditions of the invitation to tender; 

(c)
a tender made by telex, telegram, telecopy or other means of electronic transmission must be confirmed promptly by letter or by the dispatch of a signed copy of the telex, telegram, telecopy or electronic message; 

(d)
the content of the telex, telegram, telecopy or electronic message shall prevail where there is a difference or conflict between that content and thecontent of any documentation received after the time limit for submission of tenders; 

(e)
tenders presented by telephone shall not be permitted; 

(f)
requests to participate in selective tendering procedures may be submitted by telex, telegram or telecopy and if permitted, may be submitted by other means of electronic transmission; and 

(g)
the opportunities that may be given to suppliers to correct unintentional errors of form between the opening of tenders and the awarding of the contract shall not be administered in a manner that would result in discrimination between suppliers. 

In this paragraph, "means of electronic transmission" consists of means capable of producing for the recipient at the destination of the transmission a printed copy of the tender. 

2.
No entity may penalize a supplier whose tender is received in the office designated in the tender documentation after the time specified for receiving tenders if the delay is due solely to mishandling on the part of the entity. An entity may also consider, in exceptional circumstances, tenders received after the time specified for receiving tenders if the entity's procedures so provide. 

3.
All tenders solicited by an entity under open or selective tendering procedures shall be received and opened under procedures and conditions guaranteeing the regularity of the opening of tenders. The entity shall retain the information on the opening of tenders. The information shall remain at the disposal of the competent authorities of the Party for use, if required, under Article 1017, Article 1019 or Chapter Twenty (Institutional Arrangements and Dispute Settlement Procedures). 

4.
An entity shall award contracts in accordance with the following: 

(a)
to be considered for award, a tender must, at the time of opening, conform to the essential requirements of the notices or tender documentation and have been submitted by a supplier that complies with the conditions for participation; 

(b) 
if the entity has received a tender that is abnormally lower in price than other tenders submitted, the entity may inquire of the supplier to ensure that it can comply with the conditions of participation and is or will be capable of fulfilling the terms of the contract; 

(c) 
unless the entity decides in the public interest not to award the contract, the entity shall make the award to the supplier that has been determined to be fully capable of undertaking the contract and whose tender is either the lowest-priced tender or the tender determined to be the most advantageous in terms of the specific evaluation criteria set out in the notices or tender documentation; 

(d) 
awards shall be made in accordance with the criteria and essential requirements specified in the tender documentation; and 

(e) 
option clauses shall not be used in a manner that circumvents this Chapter. 

5.
No entity of a Party may make it a condition of the awarding of a contract that the supplier has previously been awarded one or more contracts by an entity of that Party or that the supplier has prior work experience in the territory of that Party. 

6.
An entity shall: 

(a) 
on request, promptly inform suppliers participating in tendering procedures of decisions on contract awards and, if so requested, inform them in writing; and 

(b)
on request of a supplier whose tender was not selected for award, provide pertinent information to that supplier concerning the reasons for not selecting its tender, the relevant characteristics and advantages of the tender selected and the name of the winning supplier. 

7.
No later than 72 days after the award of a contract, an entity shall publish a notice in the appropriate publication referred to in Annex 1010.1 that shall contain the following information: 

(a)
a description of the nature and quantity of goods or services included in the contract; 

(b)
the name and address of the entity awarding the contract; 

(c)
the date of the award; 

(d)
the name and address of each winning supplier; 

(e)
the value of the contract, or the highest-priced and lowest-priced tenders considered in the process of awarding the contract; and 

(f) 
the tendering procedure used. 

8. 
Notwithstanding paragraphs 1 through 7, an entity may withhold certain information on the award of a contract where disclosure of the information: 

(a) 
would impede law enforcement or otherwise be contrary to the public interest; 

(b) 
would prejudice the legitimate commercial interest of a particular person; or 

(c) 
might prejudice fair competition between suppliers. 




72. The relevant procedural rules in the EC Directive are in some respects more detailed than those in the GPA.  For example, Article 41 ("Informing candidates and tenderers") requires entities to inform a supplier, upon request, of the reasons for rejection within 15 days.  Unlike other agreements, the Article also provides that candidates and tenderers shall be informed of the grounds for not having been awarded a contract for which there has been a call for competition.  Article 43 ("Content of reports") requires a written report to be drawn up for each contract, which must include information on the names of the candidates or tenderers admitted and the reasons for selection, as well as the names of the candidates or tenderers rejected and the relevant reasons.  Article 53 ("Contract award criteria") is more specific than the procedural rules included in paragraph 4 of Article XIII of the GPA or paragraph 4 of Article 1015 of NAFTA.  It requires the contracting authority to specify the relative weighting, or at least the ranking, of each criterion used to chose the tender when the decision is not solely based on price.  Article 55 ("Abnormally low tenders") contains detailed procedures in situations where, for a given contract, tenders appear to be abnormally cheap.   

	Directive 2004/18/EC
Article 41:  Informing candidates and tenderers

1.
Contracting authorities shall as soon as possible inform candidates and tenderers of decisions reached concerning the conclusion of a framework agreement, the award of the contract or admittance to a dynamic purchasing system, including the grounds for any decision not to conclude a framework agreement or award a contract for which there has been a call for competition or to recommence the procedure or implement a dynamic purchasing system; that information shall be given in writing upon request to the contracting authorities. 

2. 
On request from the party concerned, the contracting authority shall as quickly as possible inform:

— any unsuccessful candidate of the reasons for the rejection of his application,

— any unsuccessful tenderer of the reasons for the rejection of his tender, including, for the cases referred to in Article 23, paragraphs 4 and 5, the reasons for its decision of non-equivalence or its decision that the works, supplies or services do not meet the performance or functional requirements,

— any tenderer who has made an admissible tender of the characteristics and relative advantages of the tender selected as well as the name of the successful tenderer or the parties to the framework agreement. 
The time taken may in no circumstances exceed 15 days from receipt of the written request.

3. 
However, contracting authorities may decide to withhold certain information referred to in paragraph 1, regarding the contract award, the conclusion of framework agreements or admittance to a dynamic purchasing system where the release of such information would impede law enforcement, would otherwise be contrary to the public interest, would prejudice the legitimate commercial interests of economic operators, whether public or private, or might prejudice fair competition between them.

Article 43:  Content of reports

For every contract, framework agreement, and every establishment of a dynamic purchasing system, the contracting  authorities shall draw up a written report which shall include at least the following:

(a)
the name and address of the contracting authority, the subject-matter and value of the contract, framework agreement or dynamic purchasing system;

(b)
the names of the successful candidates or tenderers and the reasons for their selection;

(c)
the names of the candidates or tenderers rejected and the reasons for their rejection;

(d) 
the reasons for the rejection of tenders found to be abnormally low;

(e) 
the name of the successful tenderer and the reasons why his tender was selected and, if known, the share of the contract or framework agreement which the successful tenderer intends to subcontract to third parties;

(f) 
for negotiated procedures, the circumstances referred to in Articles 30 and 31 which justify the use of these procedures;

(g) 
as far as the competitive dialogue is concerned, the circumstances as laid down in Article 29 justifying the use of this procedure;

(h) 
if necessary, the reasons why the contracting authority has decided not to award a contract or framework agreement or to establish a dynamic purchasing system.

The contracting authorities shall take appropriate steps to document the progress of award procedures conducted by electronic means. 
The report, or the main features of it, shall be communicated to the Commission if it so requests.

Article 53:  Contract award criteria

1.
Without prejudice to national laws, regulations or administrative provisions concerning the remuneration of certain services, the criteria on which the contracting authorities shall base the award of public contracts shall be either:

(a)
when the award is made to the tender most economically advantageous from the point of view of the contracting authority, various criteria linked to the subject-matter of the public contract in question, for example, quality, price, technical merit, aesthetic and functional characteristics, environmental characteristics, running costs, cost-effectiveness, after-sales service and technical assistance, delivery date and delivery period or period of completion, or 

(b) 
the lowest price only. 

2. 
Without prejudice to the provisions of the third subparagraph, in the case referred to in paragraph 1(a) the contracting authority shall specify in the contract notice or in the contract documents or, in the case of a competitive dialogue, in the descriptive document, the relative weighting which it gives to each of the criteria chosen to determine the most economically advantageous tender. 
Those weightings can be expressed by providing for a range with an appropriate maximum spread. 
Where, in the opinion of the contracting authority, weighting is not possible for demonstrable reasons, the contracting authority shall indicate in the contract notice or contract documents or, in the case of a competitive dialogue, in the descriptive document, the criteria in descending order of importance.

Article 55:  Abnormally low tenders

1. 
If, for a given contract, tenders appear to be abnormally low in relation to the goods, works or services, the contracting authority shall, before it may reject those tenders, request in writing details of the constituent elements of the tender which it considers relevant.

Those details may relate in particular to:

(a) 
the economics of the construction method, the manufacturing process or the services provided;

(b) 
the technical solutions chosen and/or any exceptionally favourable conditions available to the tenderer for the execution of the work, for the supply of the goods or services;

(c) 
the originality of the work, supplies or services proposed by the tenderer;

(d) 
compliance with the provisions relating to employment protection and working conditions in force at the place where the work, service or supply is to be performed; 

(e) 
the possibility of the tenderer obtaining State aid. 

2. 
The contracting authority shall verify those constituent elements by consulting the tenderer, taking account of the evidence supplied.

3. 
Where a contracting authority establishes that a tender is abnormally low because the tenderer has obtained State aid, the tender can be rejected on that ground alone only after consultation with the tenderer where the latter is unable to prove, within a sufficient time limit fixed by the contracting authority, that the aid in question was granted legally. Where the contracting authority rejects a tender in these circumstances, it shall inform the Commission of that fact.




73. Provisions found in other agreements reviewed tend to be less detailed.  The US-Chile Agreement (Article 9.10: "Awarding of Contracts") includes rules on the selection of suppliers (e.g., need to conform to essential requirement of tender documentation and to satisfy the conditions for participation) and the relevant criteria.  This reflects some of the provisions contained in paragraph 4 of Article XIII of the GPA (or paragraph 4 of NAFTA Article 1015).  Further, Article 9.11 ("Information on Awards") of the US-Chile Agreement includes rules concerning the need to promptly inform non-successful participants, upon request, of the reasons and the publication of award information.  Unlike other agreements referred to above, the US-Chile Agreement does not have procedural disciplines governing the receipt or opening of tenders.  

	US-Chile

Article 9.10:  Awarding Of Contracts

1.
An entity shall require that in order to be considered for award, a tender must be submitted in writing and must, at the time it is submitted:

(a)
conform to the essential requirements of the tender documentation; and
(b)
be submitted by a supplier that has satisfied the conditions for participation that the entity has provided to all participating suppliers.

2.
Unless an entity determines that it is not in the public interest to award a contract, it shall award the contract to the supplier that the entity has determined to be fully capable of undertaking the contract and whose tender is determined to be the most advantageous in terms of the requirements and evaluation criteria set out in the tender documentation. 

3.
No entity may cancel a procurement, or terminate or modify awarded contracts, in order to avoid the obligations of this Chapter.

Article 9.11:  Information On Awards

Information Provided To Suppliers

1.
Subject to Article 9.15, an entity shall promptly inform suppliers participating in a tendering procedure of its contract award decision. On request, an entity shall provide a supplier whose tender was not selected for award the reasons for not selecting its tender and the relative advantages of the tender the entity selected.

Publication Of Award Information

2.
After awarding a contract covered by this Chapter, an entity shall promptly publish a notice that includes at least the following information about the award:

(a) the name of the entity;

(b) a description of the goods or services procured;

(c) the name of the winning supplier;

(d) the value of the contract award; and

(e) where the entity has not used open tendering procedures, an indication of the circumstances justifying  the procedures used.

Maintenance Of Records

3.
An entity shall maintain records and reports relating to tendering procedures and contract awards covered by this Chapter, including the records and reports provided for in Article 9.9(3), for a period of at least three years.




74. The EC-Chile Agreement also includes rules on the award of contracts (Article 153: "Awarding of Contracts") and the need to inform tenderers of relevant decisions (Article 154:"Information on Contract Award").  In addition, it includes an obligation aimed at guaranteeing transparency and non-discrimination in procedures and conditions for the opening and receipt of bids  (Article 152: "Submission, Receipt and Opening of Tenders").  The Republic of Korea-Chile Agreement is more succinct.  It includes rules on the award criteria along the lines of paragraphs 1 and 2 of Article 9.10 of the US-Chile Agreement (or Article 153 of the EC-Chile Agreement).  With respect to information, entities are required to "provide for effective dissemination of the results of government procurement processes".  

	EC-Chile

Article 152:  Submission, Receipt And Opening Of Tenders

1.
Tenders and requests to participate in procedures shall be submitted in writing.

2.
Entities shall receive and open bids from tenderers under procedures and conditions guaranteeing the respect of the principles of transparency and non-discrimination.

Article 153:  Awarding Of Contracts

1.
To be considered for award, a tender must, at the time of opening, conform to the essential requirements of the notices or tender documentation and be submitted by a supplier which complies with the conditions for participation.

2.
Entities shall make the award to the tenderer whose tender is either the lowest tender or the tender which, in terms of the specific objective evaluation criteria previously set forth in the notices or tender documentation, is determined to be the most advantageous.

Article 154:  Information On Contract Award

1.
Each Party shall ensure that its entities provide for effective dissemination of the results of government procurement processes.

2.
Entities shall promptly inform tenderers of decisions regarding the award of the contract and of the characteristics and relative advantages of the selected tender. Upon request, entities shall inform any eliminated tenderer of the reasons for the rejection of its tender.

3.
Entities may decide to withhold certain information on the contract award where release of such information would prevent law enforcement or otherwise be contrary to the public interest, would prejudice the legitimate commercial interests of suppliers, or might prejudice fair competition between them.




75. Similar provisions in other agreements are couched in more general terms.  The Chile-Costa Rica and Chile-El Salvador Agreements (Article 16.05: "Transparency and the provision of information") require entities to publish and afford an understanding of the outcome of government procurement processes, while parties are held to "ensure that contract awards are duly based on the criteria established prior to the award by its contracting entities".  The Singapore-Australia Agreement mandates entities (paragraph 7 of Article 6 ("Tendering Principles") of Chapter 6) to promptly inform unsuccessful suppliers, on request, of reasons for rejection, subject to certain exceptions.  Article 13 ("Transparency") mandates parties to publish and make accessible, among other things, decision on contract awards.  The New Zealand-Singapore Agreement (paragraph 4 of Article 52) includes information requirements in the case of rejection identical to those of the Australia-Singapore Agreement.   Further, the Australia-New Zealand (Clause 2(e)) and New Zealand-Singapore (Article 49(e)) Agreements calls on parties to use value for money as the main determinant in procurement decisions.
   The Singapore-Australia Agreement (Article 6(2) of Chapter 6) requires parties to ensure that tendering procedures achieve value for money outcomes.  
J. Negotiation 

76. Some agreements, in particular those following closely the GPA, specify that entities may hold negotiations with tenderers, provided this is indicated in the initial tender notice or it appears from the evaluation that there is no single most advantageous bid.  Certain procedural safeguards are intended to ensure that such negotiations do not discriminate between suppliers.  Several agreements (Japan-Singapore, US-Singapore, EFTA, EC-Mexico with respect to the EC and EFTA-Mexico with respect to EFTA) incorporate by reference Article XIV of the GPA ("Negotiation").  Article 1014 of the NAFTA ("Negotiation Disciplines"), which is incorporated by reference in the EC-Mexico and EFTA-Mexico Agreements in the case of Mexico, is very similar to the GPA provisions.  In addition to specifying the conditions for negotiations, these agreements mandate entities not to discriminate between suppliers.  For example, it requires them to ensure that the elimination of participants is carried out in accordance with the pre-determined criteria.  

	GPA 

Article XIV: Negotiation

1.
A Party may provide for entities to conduct negotiations:


(a)
in the context of procurements in which they have indicated such intent, namely in the notice referred to in paragraph 2 of Article IX (the invitation to suppliers to participate in the procedure for the proposed procurement); or


(b)
when it appears from evaluation that no one tender is obviously the most advantageous in terms of the specific evaluation criteria set forth in the notices or tender documentation.

2.
Negotiations shall primarily be used to identify the strengths and weaknesses in tenders.

3.
Entities shall treat tenders in confidence. In particular, they shall not provide information intended to assist particular participants to bring their tenders up to the level of other participants.

4.
Entities shall not, in the course of negotiations, discriminate between different suppliers. In particular, they shall ensure that:


(a)
any elimination of participants is carried out in accordance with the criteria set forth in the notices and tender documentation;


(b)
all modifications to the criteria and to the technical requirements are transmitted in writing to all remaining participants in the negotiations;


(c)
all remaining participants are afforded an opportunity to submit new or amended submissions on the basis of the revised requirements; and


(d)
when negotiations are concluded, all participants remaining in the negotiations shall be permitted to submit final tenders in accordance with a common deadline.




77. Article 151 ("Negotiations") of the EC-Chile Agreement includes most of the elements contained in the agreements mentioned above.  As mentioned in Section D on procurement methods, the EC Directive (Articles 30 and 31) contains detailed provisions on the use of negotiated procedures, which impose strict conditions on the conduct of negotiations.  Other agreements do not have distinct procedural rules focusing on negotiations.   
K. Provision of Information

78. The agreements reviewed typically contain a general requirement to publish laws, regulations, judicial decisions, administrative rulings of general application and any procedures regarding government procurement covered by the relevant disciplines.
  
79. The Japan-Singapore, US-Singapore and EFTA Agreements incorporate parts of Article XIX of the GPA ("Information and Review as Regards Obligations of Parties").
  In addition to providing for the publication of laws, regulations and other procedures in specified publications, parties are required, among other things, to be prepared to explain to the other Party, upon request, their government procurement procedures.  Paragraph 5, which was incorporated only in the EFTA Agreement, contains rules on the collection of statistics and their provision to the other parties.

	GPA

Article XIX: Information and Review as Regards Obligations of Parties

1.         Each Party shall promptly publish any law, regulation, judicial decision, administrative ruling of general application, and any procedure (including standard contract clauses) regarding government procurement covered by this Agreement, in the appropriate publications listed in Appendix IV and in such a manner as to enable other Parties and suppliers to become acquainted with them. Each Party shall be prepared, upon request, to explain to any other Party its government procurement procedures.

2.         The government of an unsuccessful tenderer which is a Party to this Agreement may seek, without prejudice to the provisions under Article XXII, such additional information on the contract award as may be necessary to ensure that the procurement was made fairly and impartially. To this end, the procuring government shall provide information on both the characteristics and relative advantages of the winning tender and the contract price. Normally this latter information may be disclosed by the government of the unsuccessful tenderer provided it exercises this right with discretion. In cases where release of this information would prejudice competition in future tenders, this information shall not be disclosed except after consultation with and agreement of the Party which gave the information to the government of the unsuccessful tenderer.

3.         Available information concerning procurement by covered entities and their individual contract awards shall be provided, upon request, to any other Party.

4.         Confidential information provided to any Party which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interest of particular enterprises, public or private, or might prejudice fair competition between suppliers shall not be revealed without formal authorization from the party providing the information.

5.         Each Party shall collect and provide to the Committee on an annual basis statistics on its procurements covered by this Agreement. Such reports shall contain the following information with respect to contracts awarded by all procurement entities covered under this Agreement:

            (a)
for entities in Annex 1, statistics on the estimated value of contracts awarded, both above and below the threshold value, on a global basis and broken down by entities; for entities in Annexes 2 and 3, statistics on the estimated value of contracts awarded above the threshold value on a global basis and broken down by categories of entities;

            (b)
for entities in Annex 1, statistics on the number and total value of contracts awarded above the threshold value, broken down by entities and categories of products and services according to uniform classification systems; for entities in Annexes 2 and 3, statistics on the estimated value of contracts awarded above the threshold value broken down by categories of entities and categories of products and services;

            (c)
for entities in Annex 1, statistics, broken down by entity and by categories of products and services, on the number and total value of contracts awarded under each of the cases of Article XV; for categories of entities in Annexes 2 and 3, statistics on the total value of contracts awarded above the threshold value under each of the cases of Article XV; and

            (d)
for entities in Annex 1, statistics, broken down by entities, on the number and total value of contracts awarded under derogations to the Agreement contained in the relevant Annexes; for categories of entities in Annexes 2 and 3, statistics on the total value of contracts awarded under derogations to the Agreement contained in the relevant Annexes.

To the extent that such information is available, each Party shall provide statistics on the country of origin of products and services purchased by its entities. With a view to ensuring that such statistics are comparable, the Committee shall provide guidance on methods to be used. With a view to ensuring effective monitoring of procurement covered by this Agreement, the Committee may decide unanimously to modify the requirements of subparagraphs (a) through (d) as regards the nature and the extent of statistical information to be provided and the breakdowns and classifications to be used.




80. Although differing from each other, the NAFTA (Article 1019: "Provision of Information"), as well as the EC-Mexico (Article 31: "Provision of Information") and the EFTA-Mexico Agreements (Article 63: "Provision of Information", reproduced below) include transparency rules that reflect key elements of the GPA.  NAFTA (Article 1020: "Technical Cooperation") also includes rules on such issues as the provision of information with respect to training and orientation programmes relating to a party's procurement systems.  

	EFTA-Mexico

Article 63:  Provision of Information

1.
Each Party shall promptly publish any law, regulation, precedential judicial decision, administrative ruling of general application and any procedure regarding government procurement covered by this Chapter in the appropriate publications referred to in Annex XIX.

2.
Each Party shall designate upon entry into force of this Agreement one or more contact points to:

(a)
facilitate communication between the Parties;

(b)
answer all reasonable inquiries from the other Party to provide relevant information on matters covered by this Chapter;  and

(c)
on request of a supplier of a Party, provide in writing within a reasonable time period a reasoned answer to the supplier and the other Party as to whether a specific entity is covered by this Chapter.

3.
A Party may seek such additional information on the award of the contract as may be necessary to determine whether the procurement was made fairly and impartially, in particular with respect to unsuccessful tenders.  To this end, the Party of the procuring entity shall provide information on the characteristics and relative advantages of the winning tender and the contract price. Where release of this information would prejudice competition in future tenders, the information shall not be released by the requesting Party, except after consultation with, and agreement of, the Party that provided the information.

4.
Upon request, each Party shall provide to the other Party information available to that Party and its entities concerning covered procurement of its entities and the individual contracts awarded by its entities.

5.
 No Party may disclose confidential information the disclosure of which would prejudice the legitimate commercial interests of a particular person or might prejudice fair competition between suppliers, without the formal authorisation of the person that provided the information to that Party.

6.
Nothing in this Chapter shall be construed as requiring any Party to disclose confidential information, the disclosure of which would impede law enforcement or otherwise be contrary to the public interest.

7.
Each Party shall collect and exchange on an annual basis statistics on its procurements covered by this Chapter.1  Such reports shall comply with the requirements of Annex XX.
__________

1 The first exchange of information under paragraph 7 of Article 63 (Provision of Information) will take place two years after the entry into force of this Agreement.  In the meantime, the Parties will communicate to each other all available and comparable relevant data on a reciprocal basis.



81. The EC-Chile (Article 142), US-Chile (Article 9.3), and Republic of Korea-Chile (Article 15.5, reproduced below) Agreements focus on a requirement to publish procurement laws and regulations as well as any modifications.  In addition, the Singapore-Australia Agreement (Article 13 of Chapter 6) provides that "parties shall apply all procurement laws, regulations, procedures and practices consistently, fairly and equitably so that their corporate governance structures provide transparency to potential suppliers".  
	Republic of Korea-Chile

Article 15.5:  Transparency

1.
Each Party shall promptly publish any law, regulation, judicial decision and administrative ruling of general application and procedure, including standard contract clauses, regarding procurement covered by this Chapter, in the appropriate publications, including officially designated electronic media.

2.
Each Party shall promptly publish in the same manner as in paragraph 1 any modification to such measures therein. 




82. The Chile-Costa Rica and Chile-El Salvador Agreements (Article 16.05) provide that entities "effectively publish and afford an understanding" of "their respective systems of government procurement" and "outcomes of government procurement processes".  Parties also undertook to inform each other of their domestic legislation governing government procurement, as well as any changes, within one year from the date of entry into force of the Agreement.  
83. The EC Directive (see Annex VIII) includes specific rules on publication of procurement-related information. For example, contracting authorities are required to send relevant information to the Office for Official Publications of the European Communities
.  Practices relating to the publication of laws and regulations are governed by other EC provisions that are not specific to procurement.  Further, as noted before, Article 41 of the Directive ("Informing candidates and tenderers") provides, among other things, that, on request from a supplier, authorities shall quickly inform any unsuccessful candidate or tenderer of the reasons for the rejection of his application or tender.  
84. Some agreements, in particular among those most recently concluded, have procurement-related disciplines on the provision of information through electronic means.  The US-Chile Agreement (Article 9.17: "Public Information", reproduced below) mandates parties to ensure that they maintain electronic databases providing information of all covered procurements.  

	US-Chile

Article 9.17:  Public Information

1.
In order to facilitate access to information on commercial opportunities under this Chapter, each Party shall ensure that electronic databases that provide current information on all procurements covered by this Chapter that are conducted by entities listed in Annex 9.1(A), including information that can be disaggregated by detailed categories of goods and services, are made available to interested suppliers of the other Party, through the Internet or a comparable computer-based telecommunications network. Each Party shall, on request of the other Party, provide information on:

(a) the classification system used to disaggregate information on procurement of different goods and services in such databases; and

(b) the procedures for obtaining access to such databases.

2.
Entities listed in Annex 9.1(A) shall publish notices of intended procurement in a government-wide, single point of entry electronic publication that is accessible through the Internet or a comparable computer-based telecommunications network. For entities listed in Annex 9.1(B), each Party shall facilitate a reasonable means for suppliers of the other Party to easily identify procurement opportunities, which should include a single point of entry.

3.
Each Party shall encourage its entities to publish, as early as possible in the fiscal year, information regarding the entity’s procurement plans.




85. The EC-Chile Agreement (Article 156: "Information Technology") as well as the Chile-Korea (Article 15.14), the Chile-Costa Rica and the Chile-El Salvador (Article 16.11, reproduced below) Agreements, encourage the use of electronic means of communication in the dissemination of information on government procurement.   

	Chile-El Salvador

Article 16.05: Transparency and the provision of information

1.
Further to Article 17.04 (Provision of Information), each Party shall ensure that its entities effectively publish and afford an understanding of:

(a)
Their respective systems of government procurement;


(b)
the business opportunities created by the corresponding government procurement processes, providing the suppliers of another Party with all the information necessary to participate in said procurements;  and

(c)
the outcomes of government procurement processes.

2. 
Each Party shall ensure that contract awards are duly based on the criteria established prior to the award by its contracting entities.

3. 
Each Party undertakes to inform the other Parties within not more than one year after this Agreement comes into force of the legislation governing government procurement in its territory and of the entities covered by this Chapter. This obligation extends to all changes in such information.




86. The Agreement between the EC and Mexico (Article 33: "Information Technology", reproduced below) also calls for co-operation aiming at ensuring, among other things, that the information that parties exchange through electronic means are comparable in terms of accessibility and quality.

	EC-Mexico

Article 33:  Information technology

1.
The Parties shall cooperate with a view to ensuring that the type of procurement information, notably in tender notices and documentation, held on their respective databases is comparable in terms of quality and accessibility.  The Parties shall also cooperate with a view to ensuring that the type of information exchanged through their respective electronic means between interested parties for the purposes of public procurement is comparable in terms of quality and accessibility.

2.
Paying due attention to issues of interoperability and interconnectivity, and after having agreed that the type of procurement information referred to in paragraph 1 is comparable, the Parties shall grant access to suppliers of the other Party to relevant procurement information, such as tender notices, held on their respective databases, and to their respective electronic procurement systems, such as electronic tendering, in accordance with Article 26.




87. The Singapore-Australia Agreement (Article 11 of Chapter 6: "Electronic Procurement", reproduced below) includes provisions encouraging greater use of electronic means in the procurements process, including in terms of access to information.  

	Singapore-Australia

Article 11:  Electronic Procurement

1.
The Parties shall, within the context of their commitment to promote electronic commerce, seek to provide opportunities for government procurement to be undertaken through electronic means, hereafter referred to as “e-procurement”.

2.
Each Party shall work toward a single entry point for the purpose of enabling suppliers to access information on procurement opportunities in its territory.

3.
To facilitate access of suppliers of one Party to e-procurement opportunities of the other Party, the Parties shall, to the extent possible, cooperate to ensure policies and procedures are adopted that:

(a) promote equitable access for all potential suppliers of the other Party;

(b) promote the use of systems that are the most cost-effective for potential suppliers, where the Parties utilise authentication systems;

(c) provide for the least cost to potential suppliers, where the Parties elect to procure goods or services through online or reverse auctions;

(d) protect documentation from unauthorised and undetected alteration; and

(e) provide appropriate levels of security for data on, and passing through, the procuring entity’s network.

4.
Each Party shall, to the extent possible, make procurement opportunities that are available to the public accessible to suppliers via the Internet or any publicly available electronic medium. To the extent possible, each Party shall make available relevant documentation by the same means.




88. The EC Directive goes further in this regard than most other agreements.  Article 42 ("Rules applicable to communication") provides that the tools used by contracting authorities for communicating electronically, as well as the technical characteristics, must be non-discriminatory and generally available.  It also includes rules on devices for the electronic transmission and receipt of tenders or requests to participate (also found in Annex X), e.g., electronic signatures.  

L. Challenge Procedures

89. Many of the agreements reviewed contain mandatory requirements for the establishment of a domestic bid challenge system.  Adversely affected suppliers have a right of recourse to an independent domestic tribunal or review body.  
90. The Japan-Singapore, US-Singapore and EFTA Agreements incorporate by reference Article XX ("Challenge Procedures") of the GPA (reproduced below).  Parties may confer the authority to hear challenges on national courts or an impartial and independent review body.  In the event that a bid challenge is heard by a body that does not have the status of a court of law, either the body's decisions must be subject to judicial review or it must comply with the procedures and criteria laid down in detail in these agreements.  For example, the challenge body must have the authority to order the correction of a breach of the agreement or, within certain limits, compensation for the loss or damage suffered by a supplier.  Pending the outcome of the challenge, the body must be able to order rapid interim measures, including suspension of the procurement process, to correct breaches of the relevant obligations and to preserve commercial opportunities.   

	GPA

Article XX: Challenge Procedures

Consultations
1.         In the event of a complaint by a supplier that there has been a breach of this Agreement in the context of a procurement, each Party shall encourage the supplier to seek resolution of its complaint in consultation with the procuring entity. In such instances the procuring entity shall accord impartial and timely consideration to any such complaint, in a manner that is not prejudicial to obtaining corrective measures under the challenge system.

Challenge
2.         Each Party shall provide non-discriminatory, timely, transparent and effective procedures enabling suppliers to challenge alleged breaches of the Agreement arising in the context of procurements in which they have, or have had, an interest.

3.         Each Party shall provide its challenge procedures in writing and make them generally available.

4.         Each Party shall ensure that documentation relating to all aspects of the process concerning procurements covered by this Agreement shall be retained for three years.

5.         The interested supplier may be required to initiate a challenge procedure and notify the procuring entity within specified time-limits from the time when the basis of the complaint is known or reasonably should have been known, but in no case within a period of less than 10 days.

6.         Challenges shall be heard by a court or by an impartial and independent review body with no interest in the outcome of the procurement and the members of which are secure from external influence during the term of appointment. A review body which is not a court shall either be subject to judicial review or shall have procedures which provide that:

(a)
participants can be heard before an opinion is given or a decision is reached;

(b)
participants can be represented and accompanied;

(c)
participants shall have access to all proceedings;

(d)
proceedings can take place in public;

(e)
opinions or decisions are given in writing with a statement describing the basis for the opinions or decisions;

(f)
witnesses can be presented;

(g)
documents are disclosed to the review body.

7.         Challenge procedures shall provide for:

(a)
rapid interim measures to correct breaches of the Agreement and to preserve commercial opportunities. Such action may result in suspension of the procurement process. However, procedures may provide that overriding adverse consequences for the interests concerned, including the public interest, may be taken into account in deciding whether such measures should be applied. In such circumstances, just cause for not acting shall be provided in writing;

(b)
an assessment and a possibility for a decision on the justification of the challenge;

(c)
correction of the breach of the Agreement or compensation for the loss or damages suffered, which may be limited to costs for tender preparation or protest.

8.         With a view to the preservation of the commercial and other interests involved, the challenge procedure shall normally be completed in a timely fashion.




91. The EC-Mexico (Article 30) and EFTA-Mexico (Article 62) Agreements replicate the provisions of Article XX of the GPA, except that an additional clause is in both cases included:

	"A Party may require under its legislation that a challenge procedure be initiated only after the notice of procurement has been published or, where a notice is not published, after tender documentation has been made available.  Where a Party imposes such a requirement, the 10-day period described in paragraph 5 shall begin no earlier than the date that the notice is published or the tender documentation is made available.  Nothing in this provision precludes the right of interested suppliers to judicial review."




92. The US-Chile Agreement (Article 9.13) also has detailed rules concerning the establishment of independent review authorities.  Although it does not use the same terms as the agreements referred to above, it includes as a key element the requirement to establish an independent authority to review challenges with authority to take interim measures.  However, no specific provision is made for compensation to be paid for loss or damage suffered.  

	US-Chile

Article 9.13:  Domestic Review Of Supplier Challenges

Independent Review Authorities

1.
Each Party shall establish or designate at least one impartial administrative or judicial authority that is independent from its entities to receive and review challenges that suppliers submit relating to the Party’s measures implementing this Chapter in connection with a procurement covered by this Chapter and make appropriate findings and recommendations. Where a challenge by a supplier is initially reviewed by a body other than such an impartial authority, the Party shall ensure that the supplier may appeal the initial decision to an impartial administrative or judicial authority that is independent of the entity that is the subject of the challenge.

2.
Each Party shall provide that an authority it establishes or designates under paragraph 1 has authority to take prompt interim measures pending the resolution of a challenge to preserve the supplier’s opportunity to participate in the procurement and to ensure that the Party complies with its measures implementing this Chapter, including by suspending the contract award or the performance of a contract that has already been awarded.

3.
Each Party shall ensure that its review procedures are published and are timely, transparent, effective, and consistent with due process principles. 

4.
Each Party shall ensure that all documents related to a challenge to a procurement covered by this Chapter are made available to any authority it establishes or designates under paragraph 1.

5.
Notwithstanding other review procedures provided for or developed by each of the Parties, each Party shall ensure that any authority it establishes or designates under paragraph 1 provides at least the following:

(a) an opportunity for the supplier to review relevant documents and to be heard by the authority in a timely manner;

(b) sufficient time for the supplier to prepare and submit written challenges, which in no case shall be less than 10 days from the time when the basis of the complaint became known or reasonably should have become known to the supplier;

(c) a requirement that the entity respond in writing to the supplier’s challenge;

(d) an opportunity for the supplier to reply to the entity’s response to the challenge; and

(e) prompt delivery in writing of the decisions relating to the challenge, with an explanation of the grounds for each decision.

6.
Each Party shall ensure that a supplier’s submission of a challenge will not prejudice the supplier’s participation in ongoing or future procurements.




93. The NAFTA (Article 1017: "Bid Challenge") also includes detailed rules in this area (reproduced below).  Article 1017 requires parties to establish an independent reviewing authority, which may direct the entity concerned to re-evaluate offers, or terminate or recompete the contract in question.  Unlike the GPA, which specifically provides the challenge body with the authority to order correction of breaches or payment of compensation, the NAFTA provides that entities "normally shall follow the recommendations of the reviewing authority".  

	NAFTA

Article 1017: Bid Challenge

1.
In order to promote fair, open and impartial procurement procedures, each Party shall adopt and maintain bid challenge procedures for procurement covered by this Chapter in accordance with the following: 

(a)
each Party shall allow suppliers to submit bid challenges concerning any aspect of the procurement process, which for the purposes of this Article begins after an entity has decided on its procurement requirement and continues through the contract award; 

(b)
a Party may encourage a supplier to seek a resolution of any complaint with the entity concerned prior to initiating a bid challenge; 

(c)
each Party shall ensure that its entities accord fair and timely consideration to any complaint regarding procurement covered by this Chapter; 

(d)
whether or not a supplier has attempted to resolve its complaint with the entity, or following an unsuccessful attempt at such a resolution, no Party may prevent the supplier from initiating a bid challenge or seeking any other relief; 

(e)
a Party may require a supplier to notify the entity on initiation of a bid challenge; 

(f) 
a Party may limit the period within which a supplier may initiate a bid challenge, but in no case shall the period be less than 10 working days from the time when the basis of the complaint became known or reasonably should have become known to the supplier; 

(g) 
each Party shall establish or designate a reviewing authority with no substantial interest in the outcome of procurements to receive bid challenges and make findings and recommendations concerning them; 

(h) 
on receipt of a bid challenge, the reviewing authority shall expeditiously investigate the challenge; 

(i) 
a Party may require its reviewing authority to limit its considerations to the challenge itself; 

(j) 
in investigating the challenge, the reviewing authority may delay the awarding of the proposed contract pending resolution of the challenge, except in cases of urgency or where the delay would be contrary to the public interest; 

(k) 
the reviewing authority shall issue a recommendation to resolve the challenge, which may include directing the entity to re-evaluate offers, terminate or recompete the contract in question; 

(l) 
entities normally shall follow the recommendations of the reviewing authority; 

(m) 
each Party should authorize its reviewing authority, following the conclusion of a bid challenge procedure, to make additional recommendations in writing to an entity respecting any facet of the entity's procurement process that is identified as problematic during the investigation of the challenge, including recommendations for changes in the procurement procedures of the entity to bring them into conformity with this Chapter; 

(n) 
the reviewing authority shall provide its findings and recommendations respecting bid challenges in writing and in a timely manner, and shall make them available to the Parties and interested persons; 

(o) 
each Party shall specify in writing and shall make generally available all its bid challenge procedures; and 

(p) 
each Party shall ensure that each of its entities maintains complete documentation regarding each of its procurements, including a written record of all communications substantially affecting each procurement, for at least three years from the date the contract was awarded, to allow verification that the procurement process was carried out in accordance with this Chapter. 

2. 
A Party may require that a bid challenge be initiated only after the notice of procurement has been published or, where a notice is not published, after tender documentation has been made available. Where a Party imposes such a requirement, the 10-working day period described in paragraph 1(f) shall begin no earlier than the date that the notice is published or the tender documentation is made available.




94. The EC also has detailed rules on challenge procedures, which are contained in separate Directives.
  An unsuccessful applicant or tenderer is entitled to bring contract award procedures before national review bodies such as courts or specialized administrative bodies.  Prior to the signature of a contract, the review bodies are empowered in appropriate cases to take interim measures, including the suspension of the award procedures.  In cases where the contract has been signed, damages can be awarded to aggrieved tenderers.
	Directive 89/665/EEC

Articles 1, 2 and 3

Article 1

1. 
The Member States shall take the measures necessary to ensure that, as regards contract award procedures falling withing the scope of Directives 71/305/EEC and 77/62/EEC, decisions taken by the contracting authorities may be reviewed effectively and, in particular, as rapidly as possible in accordance with the conditions set out in the following Articles, and, in particular, Article 2 (7) on the grounds that such decisions have infringed Community law in the field of public procurement or national rules implementing that law. 
2.
Member States shall ensure that there is no discrimination between undertakings claiming injury in the context of a procedure for the award of a contract as a result of the distinction made by this Directive between national rules implementing Community law and other national rules. 
3.
The Member States shall ensure that the review procedures are available, under detailed rules which the Member States may establish, at least to any person having or having had an interest in obtaining a particular public supply or public works contract and who has been or risks being harmed by an alleged infringement. In particular, the Member States may require that the person seeking the review must have previously notified the contracting authority of the alleged infringement and of his intention to seek review. 

Article 2

1.
The Member States shall ensure that the measures taken concerning the review procedures specified in Article 1 include provision for the powers to: 
(a) 
take, at the earliest opportunity and by way of interlocutory procedures, interim measures with the aim of correcting the alleged infringement or preventing further damage to the interests concerned, including measures to suspend or to ensure the suspension of the procedure for the award of a public contract or the implementation of any decision taken by the contracting authority; 
(b) 
either set aside or ensure the setting aside of decisions taken unlawfully, including the removal of discriminatory technical, economic or financial specifications in the invitation to tender, the contract documents or in any other document relating to the contract award procedure; 
(c) 
award damages to persons harmed by an infringement. 
2. 
The powers specified in paragraph 1 may be conferred on separate bodies responsible for different aspects of the review procedure. 
3.
Review procedures need not in themselves have an automatic suspensive effect on the contract award procedures to which they relate. 
4. 
The Member States may provide that when considering whether to order interim measures the body responsible may take into account the probable consequences of the measures for all interests likely to be harmed, as well as the public interest, and may decide not to grant such measures where their negative consequences could exceed their benefits. A decision not to grant interim measures shall not prejudice any other claim of the person seeking these measures. 
5. 
The Member States may provide that where damages are claimed on the grounds that a decision was taken unlawfully, the contested decision must first be set aside by a body having the necessary powers. 
6. 
The effects of the exercise of the powers referred to in paragraph 1 on a contract concluded subsequent to its award shall be determined by national law. 
Furthermore, except where a decision must be set aside prior to the award of damages, a Member State may provide that, after the conclusion of a contract following its award, the powers of the body responsible for the review procedures shall be limited to awarding damages to any person harmed by an infringement. 
7. 
The Member States shall ensure that decisions taken by bodies responsible for review procedures can be effectively enforced. 
8. 
Where bodies responsible for review procedures are not judicial in character, written reasons for their decisions shall always be given. Furthermore, in such a case, provision must be made to guarantee procedures whereby any allegedly illegal measure taken by the review body or any alleged defect in the exercise of the powers conferred on it can be the subject of judicial review or review by another body which is a court or tribunal within the meaning of Article 177 of the EEC Treaty and independent of both the contracting authority and the review body. 
The members of such an independent body shall be appointed and leave office under the same conditions as members of the judiciary as regards the authority responsible for their appointment, their period of office, and their removal. At least the President of this independent body shall have the same legal and professional qualifications as members of the judiciary. The independent body shall take its decisions following a procedure in which both sides are heard, and these decisions shall, by means determined by each Member State, be legally binding. 

Article 3

1.
The Commission may invoke the procedure for which this Article provides when, prior to a contract being concluded, it considers that a clear and manifest infringement of Community provisions in the field of public procurement has been committed during a contract award procedure falling within the scope of Directives 71/305/EEC and 77/62/EEC. 
2. 
The Commission shall notify the Member State and the contracting authority concerned of the reasons which have led it to conclude that a clear and manifest infringement has been committed and request its correction. 
3. 
Within 21 days of receipt of the notification referred to in paragraph 2, the Member State concerned shall communicate to the Commission: 
(a) 
its confirmation that the infringement has been corrected; or
(b) 
a reasoned submission as to why no correction has been made; or
(c) 
a notice to the effect that the contract award procedure has been suspended either by the contracting authority on its own initiative or on the basis of the powers specified in Article 2 (1) (a). 
4. 
A reasoned submission in accordance with paragraph 3 (b) may rely among other matters on the fact that the alleged infringement is already the subject of judicial or other review proceedings or of a review as referred to in Article 2 (8). In such a case, the Member State shall inform the Commission of the result of those proceedings as soon as it becomes known. 
5. 
Where notice has been given that a contract award procedure has been suspended in accordance with paragraph 3 (c), the Member State shall notify the Commission when the suspension is lifted or another contract procedure relating in whole or in part to the same subject matter is begun. That notification shall confirm that the alleged infringement has been corrected or include a reasoned submission as to why no correction has been made. 
(...)




95. Other agreements are less detailed.  Article 155 of the EC-Chile Agreement (reproduced below) provides for challenges to be heard by an impartial and independent reviewing authority, which can, if appropriate, provide for correction of a breach or for compensation.  Article 15.13 of the Chile-Costa Rica and Chile-El Salvador Agreements is along the same lines, except that it does not provide the reviewing authority with authority to take rapid interim measures to correct breaches of the Agreement and preserve commercial opportunities.  Article 16.08 in these agreements requires each party to adopt or maintain administrative or judicial procedures that permit, on request, prompt review of administrative decisions affecting government procurement.  

	EC-Chile

Article 155:  Bid Challenges

1.
Entities shall accord impartial and timely consideration to any complaints from suppliers regarding an alleged breach of this Title in the context of a procurement procedure.

2.
Each Party shall provide non-discriminatory, timely, transparent and effective procedures enabling suppliers to challenge alleged breaches of this Title arising in the context of procurements in which they have, or have had, an interest.

3.
Challenges shall be heard by an impartial and independent reviewing authority. A reviewing authority which is not a court shall either be subject to judicial review or shall have procedural guarantees similar to those of a court.

4.
Challenge procedures shall provide for:

(a) rapid interim measures to correct breaches of this Title and to preserve commercial opportunities. Such action may result in suspension of the procurement process. However, procedures may provide that overriding adverse consequences for the interests concerned, including the public interest, may be taken into account in deciding whether such measures should be applied; and

(b) if appropriate, correction of the breach of this Title or, in the absence of such correction, compensation for the loss or damages suffered, which may be limited to costs for tender preparation and protest.




96. The Singapore-Australia Agreement adopts an even more general approach.  Article 12 of Chapter 6 ("Review of Tender Process") requires parties to provide suppliers with non-discriminatory, timely, transparent and effective access to an administrative tribunal or judicial body to review alleged breaches.  

	Singapore-Australia

Article 12:  Review Of Tender Process

1.
In the event of a complaint by a supplier that there has been a breach of the procuring Party's laws, regulations, procedures or practices regarding procurement in the context of a procurement in which they have, or have had, an interest, each Party shall encourage the supplier to seek resolution of its complaint in consultation with the procuring entity. In such instances the procuring entity shall accord timely and impartial consideration to any such complaint.

2.
Each Party shall provide suppliers of the other Party with non-discriminatory, timely, transparent and effective access to an administrative or judicial body competent to hear or review complaints of alleged breaches of the procuring Party's laws, regulations, procedures and practices regarding procurement in the context of procurements in which they have, or have had, an interest.

3.
Each Party shall make information on complaint mechanisms generally available.




97. The New Zealand-Singapore Agreement does not have rules calling for the establishment of a challenge body.  Article 54 ("Disputes between a supplier and the Procuring Government Body") provides for complaints by suppliers to be brought to the designated body in whose territory it is located.  The body receiving the complaint can then raise it with the designated body of the other party, for the alleged breach to be investigated.  The Australia-New Zealand Agreement includes similar monitoring procedures (Annex 2 to Government procurement agreement (revised 1997)).  

M. Other issues subject to specific disciplines

98. Since this Note aims to review key elements of government procurement disciplines in economic integration agreements, it necessarily needs to distinguish between more and less relevant provisions.  Some provisions not covered in the previous sections may nevertheless be worth mentioning.  For example, many agreements contain provisions on cooperation between parties or entities, as well as on future reviews of the agreement.  Many of the agreements also contain an Article on denial of benefits
, as well as provisions on the privatisation of entities or divestiture from entities.
  The latter provisions relate to the withdrawal of entities from a party's list of commitments when a government decides to relinquish control over an entity.  
99. The US-Chile Agreement (Article 9.12, reproduced below) includes specific 'good governance' provisions.  It mandates each party to ensure that certain actions are considered criminal offences under its law, e.g., procurement officials soliciting money.

	US-Chile

Article 9.12:  Ensuring Integrity In Procurement Practices

Each Party shall adopt the necessary legislative or other measures to establish that it is a criminal offense under its law for:

(a)
a procurement official of that Party to solicit or accept, directly or indirectly, any article of monetary value or other benefit, for that procurement official or for another person, in exchange for any act or omission in the performance of that procurement official’s procurement functions;

(b)
any person to offer or grant, directly or indirectly, to a procurement official of that Party, any article of monetary value or other benefit, for that procurement official or for another person, in exchange for any act or omission in the performance of that procurement official’s procurement functions; and 

(c)
any person intentionally to offer, promise or give any undue pecuniary or other advantage, whether directly or through intermediaries, to a foreign procurement official, for that foreign procurement official or for a third party, in order that the foreign procurement official act or refrain from acting in relation to the performance of procurement duties, in order to obtain or retain business or other improper advantage.




100. The EC Directive includes rules on a "dynamic purchasing system", which is a completely electronic process for commonly used purchases.  Article 33 lays down specific rules for setting up and operating such an electronic auction system in order to ensure fair treatment of any supplier who wants to take part.  In addition, Article 54 (reproduced below) of the Directive provides rules for the use of electronic auctions.
  Such a process enables contracting authorities to ask tenderers to submit new prices, revised downwards.  It can be used by contracting authorities prior to the awarding of a contract in open, restrictive or negotiated procedures when contract specifications can be determined with precision.  

	Directive 2004/18/EC
Article 54:  Use of electronic auctions

1.
Member States may provide that contracting authorities may use electronic auctions. 

2.
In open, restricted or negotiated procedures in the case referred to in Article 30(1)(a), the contracting authorities may decide that the award of a public contract shall be preceded by an electronic auction when the contract specifications can be established with precision. 
In the same circumstances, an electronic auction may be held on the reopening of competition among the parties to a framework agreement as provided for in the second indent of the second subparagraph of Article 32(4) and on the opening for competition of contracts to be awarded under the dynamic purchasing system referred to in Article 33. 
The electronic auction shall be based:

— either solely on prices when the contract is awarded to the lowest price,

— or on prices and/or on the new values of the features of the tenders indicated in the specification when the contract is awarded to the most economically advantageous tender.

3.
Contracting authorities which decide to hold an electronic auction shall state that fact in the contract notice. The specifications shall include, inter alia, the following details: 

(a)
the features, the values for which will be the subject of electronic auction, provided that such features are quantifiable and can be expressed in figures or percentages;

(b)
any limits on the values which may be submitted, as they result from the specifications relating to the subject of the contract;

(c)
the information which will be made available to tenderers in the course of the electronic auction and, where appropriate, when it will be made available to them;

(d)
the relevant information concerning the electronic auction process;

(e)
the conditions under which the tenderers will be able to bid and, in particular, the minimum differences which will, where appropriate, be required when bidding; 

(f)
the relevant information concerning the electronic equipment used and the arrangements and technical specifications for connection.

4.
Before proceeding with an electronic auction, contracting authorities shall make a full initial evaluation of the tenders in accordance with the award criterion/criteria set and with the weighting fixed for them. 
All tenderers who have submitted admissible tenders shall be invited simultaneously by electronic means to submit new prices and/or new values; the invitation shall contain all relevant information concerning individual connection to the electronic equipment being used and shall state the date and time of the start of the electronic auction. The electronic auction may take place in a number of successive phases. The electronic auction may not start sooner than two working days after the date on which invitations are sent out. 

5.
When the contract is to be awarded on the basis of the most economically advantageous tender, the invitation shall be accompanied by the outcome of a full evaluation of the relevant tenderer, carried out in accordance with the weighting provided for in the first subparagraph of Article 53(2). 
The invitation shall also state the mathematical formula to be used in the electronic auction to determine automatic rerankings on the basis of the new prices and/or new values  submitted. That formula shall incorporate the weighting of all the criteria fixed to determine the most economically advantageous tender, as indicated in the contract notice or in the specifications; for that purpose, any ranges shall, however, be reduced beforehand to a specified value. 
Where variants are authorised, a separate formula shall be provided for each variant.

6.
Throughout each phase of an electronic auction the contracting authorities shall instantaneously communicate to all tenderers at least sufficient information to enable them to ascertain their relative rankings at any moment. They may also communicate other information concerning other prices or values submitted, provided that that is stated in the specifications. They may also at any time announce the number of participants in that phase of the auction. In no case, however, may they disclose the identities of the tenderers during any phase of an electronic auction.

7.
Contracting authorities shall close an electronic auction in one or more of the following manners:

(a)
in the invitation to take part in the auction they shall indicate the date and time fixed in advance;

(b)
when they receive no more new prices or new values which meet the requirements concerning minimum differences.  In that event, the contracting authorities shall state in the invitation to take part in the auction the time which they will allow to elapse after receiving the last submission before they close the electronic auction;

(c)
when the number of phases in the auction, fixed in the invitation to take part in the auction, has been completed. 
When the contracting authorities have decided to close an electronic auction in accordance with subparagraph (c), possibly in combination with the arrangements laid down in subparagraph (b), the invitation to take part in the auction shall indicate the timetable for each phase of the auction.

8.
After closing an electronic auction contracting authorities shall award the contract in accordance with Article 53 on the basis of the results of the electronic auction. 
Contracting authorities may not have improper recourse to electronic auctions nor may they use them in such a way as to prevent, restrict or distort competition or to change the subject-matter of the contract, as put up for tender in the published contract notice and defined in the specification.




__________

� This document has been prepared under the Secretariat's own responsibility and without prejudice to the positions of Members and to their rights and obligations under the WTO. 


� The Europe Agreements have been concluded between the European Communities and, respectively, Bulgaria, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania, Slovak Republic, and Slovenia.  


� The Directives entered into force on 30 April 2004.  Member States have up to 21 months to implement them in national law.  Until they have done so, the current directives continue to apply.


� According to the webpage of the European Commission, the objectives of the legislative package were to simplify and clarify the existing Directives and to adapt them to modern administrative needs, for example by facilitating electronic procurement and, for complex contracts, by introducing more scope for dialogue between contracting authorities and tenderers in order to determine contract conditions.  The text of these two directives can be found at: http://europa.eu.int/comm/internal_market/publicprocurement/legislation_en.htm.   


� As of August 2004.  The Agreement between the EC and Chile is included for information purposes, even though not notified under Article V of GATS.  As noted earlier, the Europe Agreements involving countries that now form part of the European Union are not reviewed.  


� WTO document reference number, where a copy of the agreement, as well as related         information, can be found, are also available at: http://www.wto.org/english/tratop_e/region_e/provision_e.xls


� Agreements that include provisions on government procurement that solely provide for future negotiations, consultations or co-operation on procurement issues are not included.  See Annex to S/WPGR/W/44 for a more complete picture in this regard.  


� Without counting the EC-Chile Agreement


� See Article 6 of Annex R of the EFTA Agreement and paragraph 1 of Article 13:3 and paragraph 5 of Article 13:2 of the US-Singapore Agreement.  


� See paragraph 1 of Article 101 of the Japan-Singapore Agreement. 


� In the GPA or NAFTA, for example, the obligation of MFN treatment relates to discrimination between Parties to the agreement.  Such type of an obligation may not be necessary in agreements in which there are only two parties.  It should also be noted that in the GPA, Members typically attach reciprocity conditions to their commitments.  


� The provisions of these two agreements are always identical.  Even though notified separately, the provisions result from the negotiations on the framework for a free trade agreement between governments of Central America and Chile.


� Tendering procedures are defined (Article 16.01) as "all government procurement procedures other than contracting on own account".  Hence, the use of different procedures in Article 16.04 would mean contracting on own account.  


� The EEA Agreement provides, in the area of procurement, for the application of the EC Directives.  Thus, for the purposes of this Note, no specific reference will be made to the EEA.  As noted earlier, this Note focuses on the EC Directive with the broadest sectoral coverage: 2004/18/EC.       


� Although it is not replicated in the EIAs reviewed, paragraph 2 of Article XVI of the GPA permits developing countries to negotiate conditions for the use of offsets at the time of accession to the Agreement.   


� The Europe Agreements are not mentioned in this context since they do not contain specific procedural rules.  The procurement provisions in these agreements are essentially limited to non-discrimination.  This might relate to the fact that the countries with which the EC has concluded these agreements are committed to progressively taking over the acquis communautaire in the area of procurement.  


� Article I of the EC Directive defines negotiating procedures as "those procedures whereby the contracting authorities consult the economic operators of their choice and negotiate the terms of contract with one or more of these".  The use of negotiated procedures without publication of a contract notice (Article 31) bears resemblance to what other agreements call 'limited tendering procedures'.  See also Section J on negotiation for some related issues. 


� Article I of the Directive defines competitive dialogue as "a procedure in which any economic operator may request to participate and whereby the contracting authority conducts a dialogue with the candidates admitted to that procedure, with the aim of developing one or more suitable alternatives capable of meeting its requirements, and on the basis of which the candidates chose are invited to tender".


� Article 48 of the New Zealand-Singapore Agreement defines value for money as "the best available outcome for money spent in terms of the procuring agency's needs.  The test of value for money requires relevant comparison of the whole life costs and benefits relating directly to the procurement".  "Whole of life costs and benefits" is then defined as including "fitness for purpose and other considerations of quality, performance, price, delivery, accessories and consumables, service support and disposal".  


� Various EIAs have general obligations on transparency (e.g., publication of laws and regulations) that are not specific to government procurement issues.  Even though they may complement or substitute for the provisions related to procurement, they are not looked at in this Note in view of their horizontal nature.    


� In the case of the former two Agreements, this applies only to paragraphs 1 to 4 of Article XIX of the GPA. 


� See also the detailed rules on publication of notices (Articles 35 and 36), including with respect to publication of results of the awards. 


� Rules on challenge procedures in public procurement are contained in Directive 89/665/EEC on the coordination of the laws, regulations and administrative provisions relating to the application of review procedures to the award of public supply and public works contracts; and Directive 92/13/EEC, which applies to entities operating in the water, energy, transport and telecommunications sectors.   For the sake of brevity, this Note focuses on the rules contained in the Directive 89/665/EEC, which are of more general application.


� NAFTA, EFTA-Mexico, Chile-Costa Rica, Chile-El Salvador.


� NAFTA, EC-Mexico, EFTA-Mexico, Chile-Costa Rica, Chile-El Salvador.


� In the Directive, an electronic auction is defined as "a repetitive process involving an electronic device for the presentation of new prices, revised downwards, and/or new values concerning certain elements of tenders, which occurs after an initial full evaluation of the tenders, enabling them to be ranked using automatic evaluation methods".





