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Note by the Secretariat

1. This note has been prepared in response to a request made at the informal meeting that was held on 12 March 2002 that the Secretariat prepare, for each of the two substantive meetings in 2002, short background papers summarizing the work that has already taken place in the Working Group on the matters related to the sub-items to be discussed, drawing on and listing the documentation of the Group.

2. This note covers items I to V of the Informal Note by the Chairman, "List of the Issues Raised and Points Made" (Job(99)/6782, dated 12 November 1999), namely definition and scope; procurement methods; information on national legislation and procedures; information on procurement opportunities, tendering and qualification procedures;  and time-periods.

3. The aim is to provide a more concise note than the Informal Note by the Chairman as well as to take into account subsequent discussions in the Working Group and papers submitted.  Being a summary, this note does not contain all the details of the points made and explanations given.  For this information delegations should consult the Informal Note by the Chairman and the other documentation of the Working Group.  As requested, a list of the documentation of the Working Group can be found annexed.

4. On items I to V, this note first briefly sets out the information that was considered by the Working Group on provisions in existing international instruments and on national procedures and practices.  It will be recalled that at the outset of its work the Working Group sought information from other intergovernmental organizations on relevant international instruments (in particular from UNCITRAL and the World Bank)
 and requested the Secretariat to provide a note synthesizing the information available on transparency related provisions in existing international instruments on government procurement procedures and on national practices.
  Under each of the items, this note then summarizes the discussions in the Working Group, outlining the issues raised and main points made.

_______________

EXCERPT: ITEM 1 – DEFINITION AND SCOPE OF GOVERNMENT PROCUREMENT

I.
Definition and Scope of Government Procurement
(a)
Information on provisions in existing international instruments and national procedures and practices
5. The three instruments vary as to their scope and coverage. The Model Law is designed to be applicable, in principle, to all types of  procurement of goods, construction and services.  What is meant by "goods", "construction" and "services" is listed in the Model Law.  At the same time, it recognizes that an enacting State may wish to exempt certain types of procurement from the coverage of its procurement legislation, for example defence- and security-related procurement.  The World Bank Guidelines are applicable to the procurement of goods, works and related services, and to consultants' services for a project that is financed in whole or in part by a loan from the IBRD or a credit from the IDA.  The Agreement on Government Procurement (GPA) covers the procurement of goods, and of all services and construction services that are specified in lists, found respectively in Annexes 4 and 5 of Appendix I.  General Notes at the end of most Parties' schedules provide for a number of exceptions.  The Model Law defines "procurement" as the acquisition by any means of goods, construction and services.  The GPA applies to procurement by any contractual means, including through such methods as purchase or lease, rental or hire purchase, with or without an option to buy, including any combination of products or services.
 

6. In order to take into account the existence of procurement legislation at different levels of government, the Model Law presents two options as to the levels of government to be covered.  The first option brings within the scope of the Model Law all governmental departments, agencies, organs and other units within the enacting State pertaining to the central government as well as to provincial, local or other governmental subdivisions of the enacting State.  A second option allows States to enact the Model Law only with respect to the organs of the national government. The GPA obligations under the Agreement apply to procurement by the procuring entities that each Party has listed in its schedule in Annexes 1 to 3 of Appendix I, relating respectively to central government entities, sub‑central government entities and other entities such as public utilities. 

7. The international instruments provide for the size of procurement contracts to be taken into account in determining the requirements to which they are subject.  The provisions of the GPA apply to procurement in respect of procurement contracts above certain threshold values.  Each Party indicates such thresholds applying to the procurement of goods and services under Annex 1, 2 and 3 entities. The Model Law allows a procuring entity engaging in low-value procurement in which there is unlikely to be interest on the part of foreign suppliers to forgo certain procedural requirements relating to announcements at the international level.  Under the World Bank Guidelines, National Competitive Bidding procedures may be preferred to International Competitive Bidding procedures when contract values are small.

8. As regards national practice, the data available indicates that there is often no detailed legislative or regulatory definition of government procurement.  In most cases, government procurement is defined simply as the procurement of goods and services by central, provincial and local governments, as well as by other public entities, which in certain cases include "utilities" - e.g. suppliers of energy, water, transport and telecommunications services. Some countries treat the use of public funds to finance purchases either fully or partially as a defining criterion. Some countries have stated that procurement by any contractual means is covered, including purchases, leasing, rental or hire purchase, with or without an option to buy.  Other countries have stated that the term "procurement" includes all stages of the process by which government agencies acquire from external sources the goods and services they need to fulfil their mandates. 

(b)
Discussions in the Working Group

9. Three main types of questions have arisen in the discussion on definition and scope:


-
the definition and scope of government procurement for the purposes of the study phase in the Working Group;


-
the definition of government procurement that should be used for the purposes of any commitments that may be negotiated; and


-
the extent to which government procurement, as defined, should fall within the scope of commitments.


(i)
Definition and scope of government procurement for the purposes of the study phase in the Working Group
10. With regard to this matter, there appears to have been a general acceptance that a broad conception, without preconceived limitations, could be employed, it being understood that the focus of work is on the transparency of such government procurement.


(ii)
Definition of government procurement for the purposes of rules that may be negotiated
11. With regard to this matter, two main sets of issues have been discussed:  


-
the first is whether a definition should be employed based on the language in the GATT and GATS for defining government procurement;


-
the other is the scope of the contractual arrangements or transactions entered into by government entities that should be considered to constitute government procurement for these purposes.

12. With regard to the first of these points, the view has been expressed that the Group could draw on the existing definitions of government procurement in GATT Article III:8 and GATS Article XIII:2 as a basis for developing an appropriate definition in a transparency agreement.  In this regard, the point has been made that, while it would be useful to draw on the existing language in GATT and GATS, the mere reference to these two provisions may not be sufficient for the purposes of a future transparency agreement.
 Other questions that have arisen have included whether the term "governmental purposes" as contained in these provisions is by itself sufficiently clear.

13. With regard to the question of the types of contractual arrangements or transactions entered into by government entities that should be considered government procurement, it has been suggested that acquisition by any contractual means, including, for example, through lease or rental, should be covered.
  The main issue that has arisen in regard to this matter is the extent to which concessions and BOT (build-operate-transfer) contracts should be covered and, if covered, how they should be defined.  Differing views have been expressed on these matters.  Some have taken the view that BOT contracts and concessions should not be covered, expressing the view that concessions generally have a different legal basis, purpose and philosophy from those underlying government procurement.  Some others have expressed the view that BOT contracts and at least some types of "concessions" should be considered government procurement.
  In this regard, the point which has been made in the discussion is that this term could refer to a range of situations which might have different relationships to government procurement.  What was important was to have a proper understanding of which BOT contracts and "concessions" fell within the general definition of government procurement, in particular what was for "governmental purposes".
  The view has also been expressed that, given the increased interest in some countries in securing private sector involvement in the supply of services traditionally supplied by the government itself, there would be merit in exploring the scope for transparency principles to apply to concessions in general.
  At the invitation of the Working Group, the Secretariat circulated a Note on various issues involved in concessions and BOT contracts (Job (00)/5657).  


(iii)
The extent to which government procurement, as defined, should fall within the scope of commitments on transparency in government procurement
14. On this matter, the following main issues have arisen:


-
whether the rules should apply to procurements by all or only some government entities;


-
whether procurement of services as well as of goods should be covered;


-
whether only procurement contracts above a certain threshold value should be covered;


-
whether procurement that is not open to foreign competition should be covered; and


-
what provision should be made for exceptions.

15. With regard to the first of these questions, the governmental entities to which the rules of a transparency agreement might extend, three main views have been expressed:


-
entities at all levels of government, including at sub-central levels, should be covered;  


-
central government entities and entities at the highest level of sub-central government should be covered;


-
only central/federal government entities should be covered.

The suggestion has also been made that coverage of sub-central entities by developing countries with federal government structures could be a subject for special and differential treatment.
  In the discussion on these ideas, the issues that have been raised include the feasibility of securing agreement and compliance at all levels of government and the balance of rights and obligations between Members with differing governmental structures.

16. Another issue on which differing views have been expressed is the extent to which procurement by state enterprises should be covered.  Among the issues which have arisen in this context have been the extent to which enterprises enjoy monopolistic positions or operate in a competitive environment, the extent to which their procurements can be regarded as for "governmental purposes", burdens which might be imposed on Members and the relationship with the provisions of GATT Article XVII.
  

17. With regard to the coverage of goods and services, differing views have been expressed about the coverage of services.  Those advocating that services should not be covered by a transparency agreement have said that the issue of procurement of services is the subject of separate work in the context of GATS and that the inclusion of services, an area for which procurement procedures are less systemized in some countries than they are for goods, would make a transparency agreement more challenging for developing countries.
  In response, it has been said that there is no basis in the Working Group's mandate for distinguishing between goods and services;  that transparency is as much an issue in regard to the procurement of services as it is in relation to goods;  that, as a practical matter, it was often difficult to distinguish between a goods procurement and a services procurement since many procurements involved a mixture of goods and services;  and that the existing international instruments, including those of UNCITRAL and the World Bank, provide for rules covering both goods and services.
  

18. With regard to the question of the use of possible threshold values of procurement contracts for the purposes of determining coverage, the main issue has been whether their use might avoid unnecessary possible burdens resulting from a transparency agreement.  The following main views have been expressed:


-
there should be a minimum threshold below which transparency obligations would not apply;


-
such thresholds might be a subject for special and differential treatment, with higher levels for developing countries;


-
there is no need for thresholds of general application, but they might apply to certain rules where burdens might be disproportionate to the benefits accruing;


-
the rules of a transparency agreement would not result in burdens that would warrant the use of thresholds.

19. With regard to the question of the coverage of contracts not open to foreign competition, one view has been that the transparency of such contracts is not a legitimate concern for an international agreement and therefore should not be covered. Another view has been that it is important to cover also such contracts since foreign suppliers have an interest in clear information indicating that certain contracts are not open to them.
  

20. With regard to the question of exceptions, there has been discussion of whether a transparency agreement should contain a general exception clause along the lines of GATT Articles XX and XXI.  One view has been that such provisions should be provided for.  Another view has been to doubt the need for them, given the limited nature of the obligations envisaged in a transparency agreement.  It has also been suggested that exceptions should be envisaged to respond to social and developmental objectives, including procurement for public distribution systems and stabilization programmes for essential commodities.  In response, the point has been made that procurement objectives aimed at meeting social and other public policy goals were not inconsistent with the achievement of transparency.

__________
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