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THE ZAMBIA NATIONAL TENDER BOARD

INTRODUCTION

The Zambia National Tender Board was created by an Act of Parliament, Act No. 30, in 1982.  the function of the board is to control and regulate the procurement of goods, services and works in government ministries, parastatal companies, statutory bodies and councils etc. in Zambia.

In order to carryout its function, the Board undertakes the following activities:

(i) Formulate rules and regulations governing procurements in all public institutions;

(ii) Regulate the procedures relating to the award of contracts;

(iii) Formulate the conditions under which any rules and regulations governing procurement may be varied or waived; and

(iv) Ensure due compliance with provisions of the Zambia National Tender Board Act.

The Board therefore has to ensure that the procurement system promotes transparency, accountability and competition and ensures value for money.

MISSION STATEMENT

The Mission of the Board is:

“To contribute to the development of Zambia by enhancing the efficiency, effectiveness, economy, competition, transparency and accountability of public sector procurement.
THE ZAMBIA PUBLIC PROCUREMENT SYSTEM

Procurement in Zambia is governed by the Zambia National Tender Board Act, Chapter 394 of the Laws of Zambia.  Procurement authority is based on thresholds which are dependent on the capacity of the procurement and supplies unit in a particular institution.

Until the issuance of Statutory Instrument No. 138 of 1990. Government ministries were not undertaking any procurements because the ministries had no tender committees.  Instead, government ministries only had Stores Officers who drew requirements from the Government Stores Department.  With the establishment of ministry tender committees and consequently the mandate to procure, government found itself in a dilemma because firstly it did not have the establishment of Procurement and Supplies Units and secondly it did not have qualified procurement staff.

The government therefore had to embark on the restructuring of government ministries, departments and provincial administrations to among other things provide for Procurement and Supplies Units and also train a cadre of procurement personnel.  The Zambia National Tender Board was mandated to spearhead the training of the procurement cadre, collaborate in the establishment of the Procurement and Supplies Units and certify the procurement capacity of the established Procurement and Supplies Units.

PUBLIC PROCUREMENT REFORMS

The Central Supply and Tender Board preceded the Zambia National Tender Board which was established under the Finance Control and Management Act.  Regulations were issued under this Act which regulated the purchase of goods, services or works and public stores.

In 1993, the  government began procurement reforms as the Central Supply and Tender Board was not operating effectively and efficiently.  It was decided to reform public sector procurement by embarking on two projects namely the :

(a)
the Import Procurement and Management Project (ZAM 80/84) supported by SIDA; and

(b)
the Financial Legal and Management Upgrading Project (FILMUP) supported by the World Bank.

The Import Procurement and Management Project was aimed at simplifying and rationalising Public Sector Import Procedures and introducing efficient procurement systems and better materials handling and inventory management. The Board together with the Swedish International Development Authority (SIDA) and the International Trade Centre (ITC) designed a three-year technical co-operation project in import procurement and management. Under this programme more than 300 personnel from various Government institutions attended courses and seminars in import procurement, supply management and import management. These courses were conducted in conjunction with the Zambia Institute of 
Management (ZAMIM), a local training institute.

Under the Financial Legal and Management Upgrading Project (FILMUP), the Board signed a consultancy contract with the International Trade Centre (ITC/GTZ) to undertake a diagnostic study to assess issues and problems affecting public sector procurement and make recommendations for the reform of public sector procurement. This report was submitted in June 1995. The Board and the World Bank then agreed on an Action Plan for the implementation of the recommendations of the Diagnostic Study.

In 1996, the Zambia National Tender Board started restructuring the ZNTB Secretariat with a view to making it more responsive to the administration of public procurement 
reforms.  The reform programme consisted of the following key principles :

(a) Strengthening the administrative capacity of the Zambia National Tender Board;

(b) recruitment and training of procurement specialists with the support of the Swedish International Development Agency (SIDA);

(c) decentralising procurement;

(d) providing the necessary office equipment and vehicles for use by the Procurement and Supplies Units; and

(e) enhancing procurement procedures.

In late 2000, the Board started undertaking other reform activities under the first phase of the Public Service Capacity Building Project (PSCAP) funded by the International Development Association (IDA) which was a follow-up to the FILMUP Project. PSCAP was meant to continue some of the activities started under FILMUP and is a thirteen-year programme. The activities of the Zambia National Tender Board under PSCAP are in the Financial Management, Accountability and Transparency component. These activities are –

(a) enhancing the capacity of ZNTB by training staff and providing equipment;

(b) strengthening the procurement support unit system by establishing Procurement and Supplies Units in priority ministries;

(c) strengthening Procurement and Supplies Units by training staff and providing equipment; and

(d) strengthening linkages between Procurement and Supplies Units and ZNTB by developing IT systems(s) and network(s).

Further, in August 2001, the Zambia National Tender Board started activities aimed at enhancing good governance in public procurement under a two-year Support for Fiscal Transparency and Accountability Programme (S-FTA) financed by the African Development Bank (ADB). Four Provincial Procurement and Supplies Units were earmarked under this programme. Motor vehicles and office equipment such as computers, laptops, copiers and fax machines  were procured and distributed to the various Procurement and Supplies Units. 

In summary, since  1996, Government through the Zambia National Tender Board, has embarked on public procurement reforms aimed at:

(i) strengthen institutional capacity;

(ii) decentralisation of procurements;

(iii) promoting professionalism;

(iv) strengthening oversight;

(v) enhancing transparency and accountability

(vi) enhancing procurement procedures.
IMPACT OF THE REFORMS

As a result of these forms, government of the Republic of Zambia has achieved a number of milestones.

a) 
All ministries have been restructured and procurement and supplies units established.   All procurement and supplies units in key ministries have been certified.  This means that most procurements can now be undertaken by a respective ministry with very few being referred to the Central Tender Committee.

b) 
More than 200 civil servants have undergone training to obtain the Chartered Institute of Purchasing and  Supply (CIPS) qualifications at different levels.  In addition more than 300 staff have attended various procurement workshops as part of their mid-career development.

c)
A comprehensive set of procurement guidelines have been developed and circulated to procurement practitioners in public institutions. This has resulted in much better preparation of tender documents and improved evaluation of tenders.  Thus fewer documents are rejected during review and consequently a reduction in the time it takes to tender. Further, there is a better understanding and appreciation of the tendering process and subsequently less suspicions.  The civil society has also developed confidence in the procurement system
d) 
In addition, the Zambia National Tender Board has conducted sensitization workshops for various stakeholders on tender regulations and procedures.  As a result, there is a better understanding and appreciation of the Zambian tendering system.

e) 
Procurement is now regarded as a profession that should be undertaken by qualified and experienced professionals.

f) 
Through increased thresholds, institutions have developed a sense of responsibility for decisions made. As such there are now fewer cases of denying responsibility for omissions and irregularities and attributing them to the Zambia National Tender Board.

g) 
The increased oversight and monitoring has resulted into better compliance as the institutions now know that the Board is monitoring their performance.
h) 
The Board has piloted a Wide Area Network with procurement and supplies units in eight ministries and one parastatal company.  The pilot network has resulted into a number of benefits:

(i)
creation of a common data base;

(ii)
faster submission of tender documents to the  Board by the networked institutions;

(iii)
the Procurement and Supplies Units can now post their tenders on the Board website at no cost to them, thus reducing the cost of tendering and also reaching a wider audience;

(iv)
monitoring and oversight is enhanced through quicker access to information on procurements undertaken by the networked institutions; and

(v) cheaper access to the internet by the networked institutions using the ZNTB broadband link.

(vi) The preparation of documents is faster, cheaper and more secure because of the use of information technology.

ACHIEVEMENTS OF THE PUBLIC PROCUREMENT REFORMS

The enactment of the Zambia National Tender Board Act in 1982, which provided for the establishment of the Zambia National Tender Board as a corporate body was a first step by Government to regulate and control public procurement based on a legal foundation. The law, however,  only became effective in 1990 when Statutory Instrument No. 138 of 1990 was issued. This Statutory Instrument contained Tender Regulations, which enabled Zambia National Tender Board to become operational. The Regulations established the Central Tender Committee, Provincial Tender Committees, District Council Tender Committees and Parastatal Tender Committees to perform the functions of the Board. It also provided for offences and penalties for non-compliance of Tender Regulations.

The subsequent Statutory Instruments consolidated the administrative and operational guidelines and made public sector procurement and the Zambia National Tender Board Act more effective and transparent through –

(a) the introduction of Ministry Tender Committees the composition, functions and financial limits for Controlling Officers; 

(b) the establishment and categorisation of Procurement and Supplies Units by certifying them into various categories; 

(c) the provision of financial limits for tender committees and controlling officers;

(d) the provision for settling disputes between tender committees and contractors; and

(e) clarification of the provision relating to goods and services, purchased under international agreements. 

To monitor the procurement operations of Government ministries,  provinces, councils, departments and parastatals, the Inspection and Standards Department of the Zambia National Tender Board was established in 1996.  The Board through the Inspection and Standards Department conducts various workshops for procurement staff and stakeholders to provide guidance and better understanding of the Tender Regulations and Procedures.  This consequently has led to these institutions conducting procurement in a more, professional,  transparent and accountable manner and for the stakeholders, to better understand the operations of the Zambia National Tender Board.

The partial decentralization of procurement entailed the establishment and certification of Procurement and Supplies Units in Government ministries and departments in accordance with Regulations 23B of Tender Regulations and has offered these institutions some autonomy of various degrees, which has in turn reduced the workload at the Zambia National Tender Board thereby increasing efficiency.  As at 31 December, 2005, more than fifty (50No.) Procurement and Supplies Units had been established and certified to various categories according to their capacities. Most of the public institutions at least have a Procurement and Supplies Unit in place, but where such a unit has not been established, Controlling Officers and Chief Executives are required to undertake their procurements through the Zambia National Tender Board. The establishment of these Procurement and Supplies Units has enabled institutions to follow Tender Regulations more effectively and efficiently with qualified and specialised staff, manning the Procurement and Supplies Units.

By training staff at the Zambia National Tender Board procurement has been professionalised.  In the past, buyers who were not adequately trained undertook procurement.  Now that the Zambia National Tender Board has skilled and qualified procurement staff there is more efficiency and professionalism in the manner procurements are undertaken, and more important, in efforts to comply with the provisions of the Act.  Further, the staff are able to handle any procurement irrespective of complexity and value. 
WAY FORWARD: PUBLIC EXPENDITURE MANAGEMENT AND FINANCIAL ACCOUNTABILITY (PEMFA) PROJECT

Over the last few years, Zambia has undertaken a number of fiscal reforms aimed at improving public expenditure management and financial accountability with the support of Co-operating partners. Whiles some progress has been made, weaknesses still remain in the areas of budget management, financial reporting and audit, and procurement. Government focus is on better fiscal management and judicious use of the limited resources in order to further reduce the public sector deficit, improve government transparency and accountability and increase the impact of public programmes on growth and poverty reduction.
Although negotiations are ongoing under the Public Expenditure Management and Financial Accountability (PEMFA) project, the Zambia National Tender Board has sourced technical assistance from the US Treasury Department to draft procurement legislation.  

Under the PEMFA project it is the intention of the Zambian Government through the Zambia National Tender Board to modernize and review the existing procurement legislation and improve capacity of the Zambia National Tender Board, Government ministries, departments and parastatals.

PEMFA DRIVERS 

1. weak legal framework

2. weak enforcement and oversight of procurement regulations and gaps in legal frame work

3. weaknesses in procurement procedures and practices

4. weaknesses in management and procurement planning

5. Insufficient number of qualified and experienced staff (procurement cadres)

6. Inadequate budget releases

It is hope that under PEMFA, the following successes would be scored:

1. Strengthen the legal framework

2. Enhancement of the policy and supervisory  role and oversight functions of ZNTB

3. Strengthen procedures and practices

4. Strengthen procurement management

5. Establish professional procurement cadre

In reviewing the existing legislation, the Zambia National Tender Board hopes to enhance transparency, accountability, gender balance, efficiency, competition and fair play.  Further it is hoped that preferences for local business will be improved and legal sanctions for breach of regulations will be introduced.  The revised legislation and guidelines and the development of manuals and standard bidding documents will greatly improve public procurement in Zambia.

Further it is envisaged that the provisions of the revised legislation will -
(a) include stiff penalties for erring officials and officials who exert undue influence on junior officials;

(b) include a code of conduct for public office holders in handling procurement matters;

(c) professionalise the running of procurement limits;

(d) encourage transparency to minimise underhand methods;

(e) include provisions regarding conflict of interest;
(f) include provisions for blacklisting erring private business men and women;
(g) include an Appeals tribunal that will hear bid protests from bidders; and 

(h) transform the Zambia National Tender Board into an independent oversight and policy formulating body which will not undertake any procurement.

From the foregoing, the review of Zambian legislation is basically in line with the COMESA directives and the revised legislation will draw provisions from UNCITRAL law and countries from the COMESA region and other countries.  However, Zambia has gone a step further and intends to include provisions that would protect junior officers in the public service on whom undue influence and pressure may be applied, and a code of conduct for public officer holders.  This provision will encourage whistleblowers and junior public officers on whom undue pressure would have been exerted to report any such malpractices to the Anti-Corruption Commission without fear of repercussions.
Further, the Zambian Government intends to borrow from the American experience regarding defence and security procurements.  In the American system any defence or security procurement exempted under procurement laws is examined and approved by a Committee of Parliament on Defence and Security.

I wish to end by stating that good public procurement management is a tool for achieving political, economic and social goals in national development.  In this era of diminishing resources and increased demand for accountability and transparency, prudent and Value for Money  procurement can only be achieved by having an effective and efficient procurement system to achieve substantial savings of Government resources.

I have no doubt from what I have stated earlier that the revised Zambian Procurement Law will include procurement principles of economy, efficiency, transparency, competition, fairness, accountability, Value for Money and further promote integrity.
I wish to thank you most sincerely for sharing with me  the experiences, practices and domestic policy perspectives.
________________________________________________________________

Promoting Fair and Open Competition
Annex to the paper on National Experiences, Practices and Policy Perspectives by 
P. M. Manda

FORMAL TENDERS

The procedures are described for Formal Tenders in Tender Regulations 31 to 41.  Formal Tendering is the method of choice for public procurement.  It requires that procurements be advertised in both local and international media (where applicable) and covers the following major steps:

(i)
Preparation of Tender Documents
(ii) 
Invitation
(iii)
Receipt of Tender

(ii) Evaluation of Tender

(iii) Award of Contract

(iv) Signing of Contract

(v) Contract Administration
SPECIAL FORMAL (RESTRICTED/SELECTIVE) TENDERS

Special Formal Tenders are provided for in Tender Regulation No. 42.  these are not advertised in the government Gazette and are used when:

a) there is a proclamation in force declaring a state of emergency or threatened emergency under the Constitution;

b) it is in the interest of public order, public safety or public security;

c) building works of a specialised or complex nature are involved, or equipment to be obtained is highly specialized;

d) the goods and services to be obtained are of a personal or professional nature;

e) services are to be rendered by an educational or training institution;

f) evidence of furnished that there are no other competing institutions or organisations in respect of the goods or services to be supplied or rendered and that the supplier is the sole franchise holder;

g) the goods or services t be supplied or rendered are to be used in, or are in the nature of, research work;

h) equipment to be supplied is technical and is of a nature that requires standardisation and inter-changeability of parts; and

i) there has been no acceptable tender from  all formal tenders previously invited.

The major steps are the same as for Formal Tenders apart from invitation.  In the case of Special    Formal Tenders, a short-list is first obtained.    For building works procurement this is done   through a pre-qualification exercise and with the assistance of expertise from the Ministry of works and supply.  

For consultancy services, the short-list is compiled from Expressions of Interest submitted to a general invitation.

INFORMAL TENDERS

Informal tenders are provided for in the Tender 

Regulation No. 43.  This requires that at least three suppliers or contractors are invited to tender for supply of goods or services.

The procedure in informal tenders is as follows:

(i)
Department prepares purchase requisition

(ii)
PSU prepares tender enquiry

(iii)
PSU sends invitation and a minimum of 3 quotations have to be received/collected

(iv)
Evaluation of quotation

(v)
Award of contract

(vi)
PSU issues Purchase Order

(vii)
PSU expedites order

(viii)
Stores received goods

The guidelines in the Tender Regulations take precedence over conditions and clauses provided (or inserted) under international, bilateral or multilateral agreements in the case of outside funded projects. The Controlling Officer or Chief Executive shall consult Zambia National Tender Board for its approval on the procurement provisions under any international, bilateral or multilateral agreement.

TRANSPARENCY
Public procurement uses public funds.  The public are therefore stakeholders in the outcome of public procurement procedures. The procurement systems used must therefore avail the public access to information at all the relevant stages.

The tendering process ensures transparency through the following:

(i)
invitation for tenders (use of standard bidding documents)

(ii)
floatation of tenders

(iii)
tender closing

(iv)
Public tender opening

(v)
publication of award

(vi)
debriefing

At present it is not mandatory to publicise in the Government Gazette names of successful bidders who has been awarded a public contract.  Placing an announcement in the public media would add to the transparency of the system.

The evaluation report is presently a confidential report, but amendments to the Act to make parts of it accessible to the public would also be an improvement on the aspect of transparency. Disclosure of interest is provided for in Part II Section 9 of the Act.  However, it is not stipulated whether this should be reported in the minutes of the tender Committee sittings.  It is therefore difficult to prove allegations of a tender committee member having undue influence on the outcome of committee deliberations.

Debriefing should also become part of the tendering procedure.  After contract award and signing the appropriate institutions should hold debriefing sessions with individual bidders who would like to know why they were unsuccessful.

So far, this has only been done where there has been queries regarding the procurement.

ACCOUNTABILITY
Part
III, section 18 of the Zambia National Tender Board Act holds the Controlling Officer or Chief Executive of the institution responsible for ensuring that procurement of goods and services in their institutions are in accordance with the procedures as prescribed in or under the Act.

The Chief Executive or Controlling Officer (as designated under Section four of the Finance Control and Management Act) is accountable for failure to comply with the provisions of the Zambia National Tender Board Act.

The Board is empowered in such instances to take such appropriate corrective or punitive measures as it may consider necessary.

The Zambia National Tender Board has, under the general supervision of the Chief Executive, a department  for inspection and standards.  The role of this department is to monitor all contracts placed by the Board or public institutions, any of the committee proceedings and all procurements undertaken by public institutions as defined under the Act so as to ensure due compliance with the Act.
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