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SESSION 4.1 – ARTICLE V: SPECIAL AND DIFFERENTIAL TREATMENT FOR DEVELOPING COUNTRIES

Special and differential treatment for developing countries is mainly provided for in Article V, but also under Article XVI with respect to offsets.

The main objectives of S&D for developing countries, in particular, least-developed countries, are set out in paragraph 1 of Article V, namely:

· to safeguard their balance of payments position and ensure an adequate level of reserves for their economic development programmes;

· to promote the establishment or development of domestic industries;

· to support industrial units that are wholly or substantially dependent on government procurement;  and 

· to encourage the economic development of these countries "through regional or global arrangements amongst developing countries", presented to the WTO and not disapproved by it.

How are these objectives to be achieved? Four main means can be identified in the Agreement:

a)
favourable action by existing Parties, in particular, developed Country Parties;

b)
agreed coverage exclusions from the national treatment obligation under certain circumstances;

c)
technical assistance; and

d)
exemption from the prohibition of offsets as set out in Article XVI.

Favourable action by existing/developed country Parties

Under paragraph 2 of Article V, existing Parties are enjoined to "facilitate increased imports from developing countries" in their preparation and application of laws, regulations and procedures affecting government procurement, "consistently with the provisions of [the] Agreement". Developed country Parties are also asked under paragraph 3 to "endeavour to include entities procuring products and services of export interest to developing countries," in the preparation of their coverage lists.

Finally, paragraph 11 sets out that developed country Parties shall "establish, individually or jointly, information centres to respond to reasonable requests of developing country Parties for information relating to," among others:

· laws, regulations, procedures and practices regarding government procurement;

· procurement opportunities, in terms of published notices of intended procurements;

· addresses of entities covered by the Agreement;

· the nature and volume of products or services procured or to be procured;

· available information about future tenders.

Paragraph 11 also provides that the Committee on Government Procurement may also set up an information centre.

Coverage exclusions
Paragraphs 4 to 7 set out  the provisions governing the conditions under which a developing country may (a) negotiate coverage exclusions from the national treatment obligation under the Agreement at the time of its accession (i.e. paragraphs 4 & 6); or (b) modify its coverage to grant exclusions from the national treatment rule once the Agreement has entered into force for that developing country Party (i.e. paragraph 5 & 6). 

Under paragraph 4 and 6, i.e. at the time of accession, a developing country may negotiate such coverage exclusions either on the basis of internal domestic economic considerations (as set out in paragraphs 1(a) through (c)) or as a result of being a member of a "regional or global arrangement" amongst developing countries (paragraph 1(d)). 

In the case of a paragraph 5 or 6 situation, a developing country Party may either seek to modify its coverage in accordance with Article XXIV:6, or request the GPA Committee to grant it the requisite exclusions, with reference to the internal domestic economic policy considerations set out in paragraphs 1(a) through (c). A developing country Party may also request the GPA Committee to grant it exclusion under a paragraph 1(d) situation. 

Technical Assistance

Paragraph 8 provides that each developed country Party "shall, upon request, provide all technical assistance which it may deem appropriate to developing country Parties in resolving their problems in the field of government procurement". As provided for in paragraphs 9 and 10, such assistance might include:

· resolution of a technical problem with respect to a specific contract award;

· translation of qualification and tender documentation into an official WTO language, where deemed appropriate; and

· any other form of assistance by mutual agreement between the requesting and giving Parties.

Exemption from the prohibition of offsets  (Article XVI)

As we know, Article XVI:1 prohibits the consideration or use of offsets in the qualification and selection of suppliers, products or services, or in the evaluation of tenders or award of contracts. Developing country Parties are, however, under paragraph 2 of that article permitted to consider the use of offsets under conditions which will have been negotiated at the time of accession.

Such conditions should be "objective, clearly defined, and non-discriminatory", set out in the developing country's Appendix I, and notified to the Committee on Government Procurement. They may include "any precise limitations on the imposition of offsets in any contract" subject to the Agreement. 

Any requirements for offsets are to be used only for the qualification of suppliers and may not be used as criteria for awarding contracts. The fact of application of offsets in any procurement subject to the Agreement should also be indicated in the notice of intended procurement and other documentation.

Currently, one developing country Party, Israel, has negotiated offsets which is included in its Appendix I.  (For an example of how this is applied by this Party, see the note on offsets in Israel's Appendix I.)

Special Treatment for Least-Developed Countries
Paragraphs 12 and 13 set out the provisions covering the granting of special treatment for least-developed countries. These include action by a developed country Party to:

· provide more special treatment to an LDC Party and suppliers of, and products and services originating from, such Party, compared with that generally provided to other developing countries;

· extend the benefits of the Agreement to suppliers in least-developed countries which are not Parties to the Agreement, with respect to products and services originating from those countries; 

· assist an LDC tenderer 

· in submitting their tender in response to a procurement opportunity arising from the developed country Party's entities; 

· in selecting products and services of likely interest to its entities

· to comply with relevant technical regulations and standards.

Review

Finally, paragraph 14 provides for the annual review by the GPA committee of the "operation and effectiveness" of this article, and a major three-yearly review to "evaluate its effects". 

Future Rounds of Negotiation 
To conclude, I would like to draw your attention to paragraph 15 of Article V, which links the issue of special and differential treatment for developing countries to the Article XXIV:7 negotiations, and on that note, am pleased to cede the floor to the next speaker, who will take us through possible developments in this area in the ongoing negotiations.

Thank you.
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