ENSURING TRANSPARENCY AND FAIR COMPETITION IN GOVERNMENT PROCUREMENT
 
In Turkey, government spends around 40 billion USD to buy goods, services and construction works each year. This amounts around %15 of the GDP. Last quarter of the twentieth century witnessed that lack of transparency had been the major complaint about public procurement practices in the country. Along with some international commitments and internal and external developments, especially economical ones, and a desire to fight against waste in public investment spending had lead Turkey to reform its public procurement system in the beginning of the twenty-first century.  Before giving detailed information about what has been done to improve transparency and create an environment in which participants to procurement process can compete freely and fairly, I will inform you about the main critics on the previous system. This will be followed by a summary of the new system. Then, through a detailed scrutiny of the related provisions and measures to guarantee their proper implementation, I will briefly explain how transparency and fair competition introduced and guarded in theory and practice in Turkey.
Public Procurement in Turkey Prior to the Reform
Prior to the public procurement reform, the sector in Turkey was regulated by State Bidding Law and secondary legislation deriving from it. There were problems in the system stemming from both legal and institutional shortcomings and bad practices.

As the legal framework, the State Bidding Law (Law no: 2886) was enacted on 08.09.1983 to regulate both selling and buying by the public agencies. As procurement is related to public spending and the other activities regulated by the law are related to creating income for the public, regulating these two different functions of the government agencies in one law was creating problems. What is more, most of the public agencies’ procurements were not covered by the law. The law itself was stating that agencies which were not covered could issue their own regulations on their purchases with the approval of the Cabinet. As a result of this provision there were dozens of regulations about procurements of different public agencies. Thus economic operators were having difficulties to reach information about the practices and requirements of different public agencies. This lack of standardization was a major problem in terms of transparency.

The most notorious and the most criticized practice developed in the framework of the Law no: 2886 was so called “carnet system”. The system can be summarized as a record of past experience kept by the Ministry of Public Works and Settlements. The negative part of it was that, in practice, one could buy or hire someone else’s carnet in order to be accepted as qualified to participate a contract award procedure. This was disabling fair competition and consequently, increasing  waste and corruption. 

Public Procurements in Turkey were and still are decentralized. However, before the reform there was not a central agency solely responsible for the regulation and monitoring of the sector. Ministry of Finance because of the public spending dimension and Ministry of Public Works and Settlements because of the Construction works were involved in regulatory part. Ministry of Finance was also doing the ex-ante control of some procurements and Court of Account was doing the ex-post control of them. In case of a dispute Administrative Courts were mandated to solve the case. This institutional framework was hindering the effective implementation of then existing legislation.

Some other shortcomings of the previous system were as below;

· Publication of notices was not obligatory for all procurement methods and even when it was obligatory, announcement periods were too short, compared to international practices, to inform  interested economic operators,
· Contract award decisions were not announced,
· Economic operators who were eliminated during the transactions or lost the contract were also not informed about the decisions of the contracting entity,

·  Economic operators were not given a clearly structured chance to complaint about the contract award process,
· Qualification criteria and tender evaluation criteria were not objectively determined and pre-announced. This was creating a suitable ground for corrupt practices. 

All these technical problems and social and political developments geared up the reform efforts . An inter-ministerial committee with the support and assistance from European Union (EU) and the World Bank (WB) prepared a draft public procurement law taking the UNCITRAL Model Law and EU Directives on public procurement as a basis. After discussions with other stakeholders and debates in the Turkish Parliament, two new laws to regulate the public procurement sector were approved by the parliament in 22.01.2002. Some specific articles of these laws came into force following the announcement in the Official Gazette but the implementation of the laws started by the 1st January 2003. Articles immediately came into force were related to the establishment of the Public Procurement Authority and the issuance of the secondary legislation to prepare the stakeholders for the implementation of the law.  Finally a new framework for public procurements in Turkey was created.

New Legal Framework and Institutional Solutions

PPL sets the new rules for procurement process, including all transactions and a complaint review mechanism. It also specifies the details of a new institutional establishment, namely Public Procurement Authority (PPA). PPCL regulates the period following the signature of the contract and focuses on contract management issues. Both laws use a common terminology and complement each other in terms of procurement cycle. PPA is given the responsibility to prepare secondary legislation for the implementation of these laws.

PPL aims to cover all public agencies spending public money and to regulate public procurement sector through standard rules and principles. It brings the principles of transparency, competition, equal treatment, accountability, efficiency and effectiveness in public spending, reliability and confidentiality. These are listed in the law as the main principles have to be regarded by the contracting entities during their procurement activities.  Usage of the objective qualification and evaluation criteria is also brought by the law. There are some other contemporary measures to improve transparency and to foster the competition introduced by the PPL. Among them are;
· Coverage of the PPL is broadened .This is stated in the law as “… purpose of this law is to establish the principles and procedures to be applied in procurements held by all public entities and institutions governed by public law or under public control or using public funds” . What is more, the contracting entities which have to follow the set of rules introduced by the new law are also listed in the very beginning of the law.
· Carnet system is abolished. Objective qualification criteria are introduced and determination of past experience is done through systems in line with international best practices. Additionally announcement of criteria which will be used for qualification and evaluation is made obligatory. 
· Time limits for publication of the tender notices and submission of the tenders are aligned with the time –limits introduced by the related EU Directives,

· Procurement methods are re-defined and three new methods as recommended in international documents are introduced. These are open, restricted and negotiated procedures.  Under some strictly defined conditions direct purchase is also allowed. What is more instead of “appropriate value” practice, “economically most advantageous tender” criteria is introduced to evaluate the tenders.

· The PPL is also introduced the notion of abnormally low tenders. Thus contracting entities now have a chance to question tenders which seem abnormally low. This is both to align legislation with international practices as well as to prevent bids which are too low to perform the contract properly winning the contacts. 

· As a transparency increasing measure, publishing the information about contracts awarded is made obligatory. This obligation is for the contracts which are above some thresholds stated in the law,

· Rules and procedures for debarment and exclusion are also clearly stated in the law. All natural and legal entities having a legal relation with the contacting entity are excluded from the participation to contracts awarded by that entity,

· Longer time periods are given to the economic operators to prepare responding bids,
Apart from all these measures aiming to improve transparency and increase competition some other provisions concerning equal treatment and fair competition are also placed in the new legal texts. Provisions allowing joint ventures and subcontracting can be stated as examples of concerns to increase market access. Article prohibiting asking tenderers to pay unreasonable price for the tender documents also aims to achieve the same. To insure equal treatment the law states that “…No specific brand, model, patent, origin, source or product can be specified, and no feature or definition indicating any brand or model, can be included” in technical specifications..

As transparency requires clearly stated rules to be announced properly, rules and time-limits for all kind of communication between tenderers and contracting entities are also written down in the law. All above explained provisions are building blocks of a legal text which is drafted to introduce transparency and fair competition in public procurements in Turkey.

Institutional and organizational safeguards to guarantee the implementation of these rules are also introduced.  Civil servants are made subject to administrative and penal sanctions in case of non-compliance with the provisions of the law. However, a complaint review system introduced by the law is the most effective way of securing proper implementation of the law. In this complaint review system newly established Public Procurement Authority has a key role. Thus, a closer scrutiny of first the PPA and then the complaint review system will help to better understand the functioning of the public procurement system in Turkey.
Public Procurement Authority (PPA) 

The most significant institutional innovation introduced by the PPL is the establishment of the Public Procurement Authority. This is a central autonomous regulatory body responsible for keeping an eye on public procurement system. Article 53 of the PPL provided the bases for establishment of such an autonomous regulatory body and in compliance with this provision; an administratively and financially autonomous Public Procurement Authority was established. The duties of this Authority can be summarized as:

● To conclude any complaints claiming that the proceedings carried out by the contracting entity within the period from the commencement of the tender proceedings until the signing of the contract are in violation of this Law.
● in cases where it is established that domestic tenderers are prevented due to unfair reasons from participating in tender proceedings taking place in foreign countries, to furnish proposals to the Council of Ministers in order to ensure that the necessary arrangements are made in reciprocity,
● to prepare, develop and guide the implementation of all the legislation,

● to provide training for public and private sector,

● to compile and publish statistics relating to quantity, price and other issues; to keep the records of those who are prohibited from participating in tenders.

Following an amendment in the law in 2004, publishing a “Public Procurement Bulletin” also became a duty of the PPA.
Contracting entities covered by the law are still conducting their procurement activities themselves. PPA is, through introducing secondary legislation, guiding them. As stated above the PPA also handles the complaints raised by unhappy participants. 

The complaint review system introduced by the law, has three phases. Any dissatisfied bidder or candidate can protest against the transactions and decisions of the contracting entities related to contract award procedure. At the first phase they are obliged to raise their protests to the contracting entity in question. Upon receiving the answer of the entity which is not satisfactory for them or in case of no reply in 30 days from the entity, as the second phase they should take their complaint to the Public Procurement Authority.  

The Authority handles this task through its Board. Upon a complaint reached to the Authority in line with the procedures laid down by the Law, the Board reviews that complaint and takes one of the decisions counted below, provided that it specifies the reasons and grounds relating to the appeals to the Authority. 

a) Determines the corrective operation in cases where no suspension of the tender proceeding is necessary and remedies by the contracting entity would be sufficient.

b) Orders the termination of the procurement proceedings in case of non-compliance with this Law and the related legislation, which would constitute an obstacle for the continuation of the tender proceeding and which cannot be removed by taking corrective measures. 

c)  Decides that the appeal is irrelevant. 

Following an appeal is made; the Authority shall take a decision relating to continuity of the tender proceedings within five days in cases where the contracting entity has taken the decision of continuation of tender proceeding and within fifteen days in other cases. The Authority shall take the final decision within thirty days following the request date. Therefore, this function of the Board is obviously a quick administrative way to solve problems. Nevertheless, there is the third phase for the still dissatisfied complainant. This is taking the decision of the Authority to the relevant administrative court. 

The complaint system of Turkey functions in the sequence described above. Thus, one needs an Authority decision to knock on an administrative court’s door and a respond from the contracting entity to knock on the Authority’s door. 
Conclusion
Turkey has made a significant attempt to establish a transparent public procurement system which can attract more participants which in turn may lead a more competitive environment. The rules for equal treatment also exist. What is more an agency to standardize the procedures and transactions was also created. Transparency is not only introducing these rules but also making sure that these are implemented. To this end, a complaint review mechanism is also in place.  
The PPA has been working hard to achieve this new system functioning properly. Standard documents were prepared, guidance books and leaflets were issued, training for both public and private sector stakeholders provided. Thousands of complaint files have been reviewed during past two and a half years. All these became a routine for the agency.

Looking ahead, the PPA gives priority to e-procurement solutions which are also accepted as one of the best solutions to improve the transparency. Although there are still some related to both legal and practical issues the new system proved to be more transparent and competitive. In the framework of candidateship to EU Membership, Turkey has still to make some further moves to align its public procurement legislation with EU directives. However, based on the internationally accepted standards, Turkish Public Procurement system can be evaluated as “fully achieved” the transparency and fair competition targets. There are still a lot of things Turkey can learn from neighboring countries. Taking into account the intense reform process in the public procurement field there are a lot of experience Turkey can transfer to its neighbors as well.
� Prepared by Kadir Akın GÖZEL for the Regional Workshop organized by WTO in cooperation with Public Procurement Authority of Turkey as hosting country on 28 to 30 June 2005. Mr. Gözel is the Head of Department of International Relaitons and Coordination with EU. 
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