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1.0 INTRODUCTION

1.1
Strong procurement management in the public sector is a tool for achieving political, economic and social goals.  In the era of diminishing resources and increased demand for accountability and transparency in government, the “stakeholders / shareholders” of the public sector are demanding more effective and efficient use of public resources.

1.2 Key to developing any good procurement system is understanding the mission and goals of the overall organization, the role played by the sub – entities within the overall structure and the relationships among the various entities.  Every procurement system shares certain core components – budgeting, cash and debit management and accounting.  Other ancillary components can be incorporated.  The most common of these are asset management and the Integrated Financial Management System.

1.3 At its core, public procurement is first and foremost a system.  It is therefore important that, at a minimum, the public procurement system design encompasses the key elements of procedures, standard documents, regulations, and an appropriate legal framework.

1.4 Second, systems are grown.  They evolve and unfold.  They do not suddenly appear.  For sustained growth, the foundation must be solid.  Growth must be integrated from the beginning.  One element cannot succeed if another fails.

1.5 Third, the relationship between system elements is as important as the individual elements themselves.  How the elements will work together must be as carefully planned as the element itself.  At the same time, a system has borders, not everything is part of the system.  What is left out of the system is also very important.

1.6 Fourth, higher functions delegate lower level responsibilities to lower level operations.  Primary controls are built into the system through decision rules and through monitoring and detecting significant variances.  Controls are designed to operate in sync with the flow of activity instead of being a barrier which must be circumvented.

1.7 Finally, a system must be constantly fed, continuously updated, never allowed to become static.  Static systems are dying systems.  Stable systems contain the elements of their own renewal.

2.0 BACKGROUND – OLD PUBLIC PROCUREMENT SYSTEM 

2.1 Policy objectives

2.1.1
The policy objectives of the old public procurement system were as follows:-

a) Source of procurement

There was a presumption that supplies and equipment / plant must be purchased from the Government Stores Departments (Government Stores operated by the Ministry of Works, the Medical stores operated by the Ministry of Health, the Veterinary Stores and the Maji Stores operated by the Ministry of Water and Livestock Development and the Government Press Printer operated by the Prime Minister’s Office) and / or the Electrical and Mechanical Division within the Ministry of Works. The Government Stores Departments were created to procure and supply goods to the ministries and government departments.

b) Procurement process

Under the old public procurement system for Central Government and local Government Authorities, procurement was required to be made through the following entities:-

i) Government Stores Department within the Ministry of Works for all stationery, office supplies, fuel, lubricants, etc;

ii)  Medical Stores Department for all medical or pharmaceutical supplies,

iii) Veterinary Stores Department for all veterinary supplies,

iv) Maji Stores Department for all supplies related to water supply,

v) Government Press for all printing and forms,

vi) Contractors approved by tender boards for procurement other than (i) – (v) above.

c) Preference for procurement

Where competition was between private bidders and public institutions, preference and procurement was to be made from public institutions. Where the competition was between public institutions of different locations, procurement was to be made from the public institutions located within the district or region where that procurement was being made.

2.2 Legal framework

2.2.1 General

Over forty years have passed since the old framework of public procurement in Mainland Tanzania was established, in very different circumstances to those of today. There have been changes in the political, economic and commercial environment in Tanzania, particularly in recent years when the resurgence of commercial life and the availability of foreign exchange to pay for imports have resulted in goods being freely available from a variety of sources. In consequence, there is no longer a need for public authorities to hold large stocks to assure supply.

The Constitution of the United Republic of Tanzania contains provisions relative to the finances of the Government. Under the old public procurement system, the legal environment was based mainly on the Exchequer and Audit Ordinance, CAP 439 of 1961, the various laws establishing the specific public authorities.

2.2.2 Central Government

Under the Central Government, several different legal frameworks, regulations, rules and procedures applied in public procurement as follows:-

a) The Exchequer and Audit Ordinance CAP 439 of 1961 provided for the control and management of Government funds. The procurement process for acquiring goods and works was articulated in the Financial Orders Part III (Stores Regulations), 5th Edition, 1965. These Stores Regulations were used in accordance with Section 7 of the Exchequer and Audit Ordinance, CAP 439 of 1961.  These applied to Central Government Ministries

b) In 1991, the Government promulgated specific General Regulations for the Procurement of Works, Services and Supplies under the Integrated Roads Project under the Ministry of Works. The regulations were issued in October, 1991. As the title suggests, these regulations were only applicable to the Integrated Roads Project.

c) The Ministry of Education and Culture had its own separate procedures,

d) The Central Medical Stores Department had its own legal framework, the Medical Stores Tender Board Act No 13 of 1993,

e) The Ministry of Defense and National Service operated two different procurement systems namely, one under the Ministry Headquarters operated under the Exchequer and Audit Ordinance, CAP 439 and Financial Orders Part III (Stores Regulations), 5th Edition, 1965 of 1961 and the second one under the Tanzania Peoples Defence Forces and the National Service operated under the National Security Act.

2.2.3 Local Government Authorities

In 1982, Local Government Authorities were re-established after ten years of decentralization of government administration under the Decentralization Act, 1972.  The re-establishing laws, that is, Local Government (District Authorities) Act No 7of 1982 and the Local Government (Urban Authorities) Act No. 8 of 1982 gave the local authorities the objectives among others of promoting economic development within their areas of jurisdiction.  

Public Procurement in the Local Government Authorities was therefore, regulated by the Local Government (District Authorities) Act No 7 of 1982, the Local Government (Urban Authorities) Act No 8 of 1982 and the Local Government (Finances) Act No 9 of 1982.  Pursuant to Section 42 of the Local Government (Finances) Act No. 9 of 1982, the Urban Councils’ Financial Memorandum was issued in 1983.

2.2.4 Parastatal Enterprises / Organizations

Between 1967 and 2000, the Tanzanian economy was characterized by a heavy dependency of state – owned enterprises, often referred to as parastatal enterprises/organizations. In 1994, estimates put the number of parastatal enterprises at about 450 – small and large. These enterprises spanned virtually all the major sectors of the economy notably agriculture, mining, energy, industry/manufacturing, transport, communications, trade, tourism and construction. Holding corporations had the responsibility of undertaking new investments on behalf of the Government. While a number of operating companies were established under the Public Corporations Act of 1970, a number of them were set up under the Companies Ordinance CAP 212. Functionally, the parastatal enterprises fell under two basic categories namely, direct productive enterprises and service enterprises. There were a number of parastatal enterprises outside of the control of holding corporations. These were largely statutory organizations controlled from respective parent ministries via their board of directors. In the Tanzanian context therefore, the term parastatal is used to refer to a public enterprise which is quasi-autonomous and outside of the regular civil service structure.

Public procurement in parastatal enterprises / organizations was therefore regulated by the specific laws which established the specific parastatal organizations. In addition, each parastatal organization promulgated its own financial and procurement regulations.

2.2.5 Executive Agencies

As part of the Civil Service Reform Program, Executive Agencies were created from Government departments with significant autonomy from central bureaucracy, enabling them to operate in a more business like manner, thus leading to greater effectiveness and efficiency and better quality services. It was initially planned to create 38 executive agencies. To date, 12 executive agencies have been created.

Public procurement in the Executive Agencies was regulated under the Executive Agencies Act No 30 of 1997 and the Executive Agencies (Finance, Procurement and Stores) Regulations, 1999 – Government Notice No 77 of 19th March, 1999.

2.3 Structure, organization, procedures and control

2.3.1
Initially, the overall responsibility for procurement rested with the Ministry of Works. This responsibility was later transferred to the Ministry of Finance. The Financial Orders Part III (Stores Regulations), 5th Edition of 1965 stipulated that the purchase of stores or the letting of a contract, the cost of which was more than Tshs 1,000,000 (currently equivalent to US$ 1,000) for any one item, required the authority of either the Central Tender Board or the Regional Tender Board.

2.3.2
The Central Tender Board processed tenders for the ministries and government departments with the exception of Urban and District Authorities, Ministry of Education and Culture, educational institutions, parastatal enterprises, Ministry of Defense and National Service and Medical Stores Department.

2.3.3
The Government Stores Departments were other institutions authorized to supply a range of common user items to Government. They used their bulk purchasing powers to obtain good prices, quality and delivery and therefore, the user organizations did not approach the tender boards for approval once they purchased from the Government Stores Departments. There was a mandatory requirement on government ministries and departments to purchase from Government Stores Departments. 

2.4 Standard bidding documents and procurement methods

National standard contract documents or formal formats for use in procurement of goods, works and other types of contracts were largely unavailable. To overcome this problem, and depending on who financed the specific projects, the Government adopted, as far as possible, the World Bank, African Development Bank, European Union, IFAD and other guidelines and procurement documents and formats.

The procurement laws were restrictive in respect to procurement methods allowed and generally omitted important activities in the procurement process. The preferred and default method of procurement was the famous (three) quotation system.

2.5 Weaknesses of the old public procurement system

The major shortcoming of the old public procurement system was the inadequacy and fragmentation of the old procurement laws. The legal framework as highlighted above indicated major weaknesses in that the procurement laws were scattered in various statutes that had loopholes with no enforceable penalties. The following were additional weaknesses resulting from the old public procurement system:-

a) The legal framework was totally inadequate for procurement of works and for the selection and employment of consultants,

b) The regulations were outmoded and their origin was in stores management rather than competitive procurement,

c) The authority of the Central Tender Board was eroded by adhoc arrangement in different sectors (eg. Works, health, education and local government authorities)

d) Levels of authority were far too low and the Central Tender Board was handling far too low value work,

e) There was no regulatory body to enforce the legal framework, regulations, rules and procedures,

f) All sorts of the de facto exceptions had been made with or without any legal basis and rules were ignored altogether,

g) Management information was lacking at all stages essential for enforcing accountability,

h) Far too much was left to the discretion of individual public officials who were given no clear policy or guidance,

i) Training for procurement and supply staff / materials management staff was too academic and not specifically related to job requirements and in consequence was ineffective,

3.0 NEW PUBLIC PROCUREMENT SYSTEM

3.1 The need for public procurement reform

The Government’s effort to undertake public procurement reform in Tanzania Mainland started in 1992 when the Government commissioned a consultant to undertake the Public Procurement and Supply Management Study. At the conclusion of the study it was evident that the public procurement system in Tanzania had serious weaknesses and thus was in urgent need for reform.

The principal recommendations of the study were that the Government should:-

a) Enact a new Procurement Law establishing the principles, policies and structure of public procurement, supported by detailed Procurement Regulations,

b) Raise levels of authority, but at the same time institute effective control of commitments and payments,

c) Strengthen the Central Tender Board as a regulatory authority for all public procurement,

d) Implement a training and human resource development programme to enhance skill levels and improve performance,

e) No longer attempt to channel all procurement of goods through a centralized Government stores system

3.2
Progress made to date

3.2.1
The Public Procurement Act No 3 of 2001

In February, 2001 new public procurement legislation was passed by the Parliament and was subsequently signed into law (The Public Procurement Act No 3 of 2001) by the President. The Act became effective on 1st July, 2001.

The Act provides a comprehensive coverage of all regulatory aspects critical to public procurement. The new Act:- (a) applies to all procurement undertaken by public institutions except for financially independent parastatal organizations and for defense procurement, (b) makes deference to the international obligation of Tanzania at the intergovernmental and international levels, (c) does not cover contract performance or implementation phase, (d) takes into account certain differences between the procurement of goods, works and selection and employment of consultants and (e) establishes several tender boards with the responsibility for procurement, review of tender documents and contract awards in accordance with pre-determined thresholds. At the moment every ministry has established its tender board with the following thresholds:-


Works


:
up to US$ 500,000


Goods


:
up to US$ 300,000


Consultancy Services
:
up to US$ 100,000.

Technical Agencies such as the Tanzania National Roads Agency (TanRoads) has higher thresholds than ministries as follows:-


Works


:
up to US$ 5,000,000


Goods


:
up to US$ 3,000,000


Consultancy Services
:
up to US$ 1,000,000.

Tanroads regional offices have same thresholds as ministries.

The Act also provides for the establishment of the Public Procurement Appeals Authority to settle procurement disputes before judicial review process.

3.2.2
Procurement Organization
The institutions involved in public procurement include the procurement management units in ministries, government departments, district and urban authorities, tender boards, Central Tender Board, Government Stores, Medical Stores Department, Government Press/Printer, Maji Stores Department, Veterinary Stores and third party procurement agents. Procurement from Government Stores Departments (Government Stores – Ministry of Works, Maji Stores Department, Government Press / Printer, Veterinary Stores and Medical Stores Department) can only be made if the prices offered by these institutions are lower than or equal to the market prices.

Accounting or chief executive officers are responsible for the procurement functions. They are assisted by officers in-charge of procurement.

Government Ministries with fairly well established procurement management units include the Ministry of Works, the Tanzania National Roads Agency (TanRoads), Ministry of Water and Livestock Development (Urban Sector Rehabilitation Project and Rural Water Supply Division), President’s Office (Regional Administration and Local Government – Urban Sector Rehabilitation Project), Ministry of Energy and Minerals (Songosongo Gas Project) and Ministry of Agriculture and Food Security.

3.2.3 Supporting public procurement regulations

The supporting public procurement regulations for central Government, namely the Public Procurement (Selection and Employment of Consultants) Regulations, 2001 – Government Notice No 137 of 13th July, 2001 and the Procurement of Goods and Works Regulations, 2001 – Government Notice No 138 of 13th July, 2001 became effective on 2nd July, 2001.

The Act allows the Local Government Authorities to carry out their procurement using regulations that are prescribed in the Local Authority Financial Memorandum of 1997. This Memorandum was established under the Local Government (Finances) Act No 9 of 1982. The Public Procurement Act No 3 of 2001 also allows establishment of local government tender boards in accordance with Act No 9 of 1982. 
 Currently, the Ministry of Finance and the President’s Office, Regional Administration and Local Government through the Local Government Reform Project are reviewing the memorandum with the objectives of correcting the weaknesses and inconsistencies as well as revising the Public Procurement Act No 3 of 2001.

3.2.4 Standard Bidding Documents

The Government, through the Central Tender Board, has issued eight standard bidding documents for the procurement of goods and works and standard request for proposals and guidelines and standard forms for the evaluation of bids and for the evaluation of proposals for the selection and employment of consultants. These standard bidding documents are mandated to become effective on 1st March, 2003.

3.2.5 Training

The Government has initiated sensitization workshops to disseminate the new Public Procurement Act No 3 of 2001, starting with Permanent Secretaries and Regional Administrative Secretaries. Other workshops were carried out in   Dar Es Salaam which were attended by Members of Parliament who are Members of the Public Accounts Committee (PAC), Members of the Economic and Finance Committee and Members of the Parastatal Organizations Committee. The Government, in collaboration with the British Government, is in the process of organizing more sensitization workshops for targeted people including secretaries to tender boards, accountants, auditors and others. About 2,000 people will be involved, grouped in five zones of Dar Es Salaam, Arusha, Mwanza, Mbeya and Iringa/Morogoro. In addition, the Central Tender Board will, through the Accountability, Transparency and Integrity Project, engage a consultant to carry out studies to determine public procurement training needs.

3.3
Anti – corruption initiatives

The Government of the United Republic of Tanzania recognizes the negative impact that corrupt activities have on the economy and particularly the poor and the weak. Significant measures to curb and control illicit behavior in the procurement and other processes have been initiated by the Government. Over the last thirty - five years, the Government has developed various strategies, initiatives and organizations to combat corruption, unethical behavior and abuse of power. However, as evidenced by independent reports such as those produced by the Prevention of Corruption Bureau, corruption is still a problem in Tanzania. Since 1966, the Government of the United Republic of Tanzania has enacted numerous laws to deal with ethics, integrity and anti-corruption measures.  These include:-

a) The Permanent Commission of Enquiry Act (1966).  The aim was to check abuse of power by government officials and its agencies,

b) Prevention of Corruption Act No. 16 of 1971,

c) The Economic Sabotage Act (1983),

d) The Economic and Organized Crimes Control Act of 1984.  This Act incorporated offences under the Prevention of Corruption Act as economic offences.

e) The Economic and Organized Crimes Control Act (Amendment) 1998

f) The Public Leadership Code of Ethics (Amendment) Act, 2001,

g) Human Rights and Good Governance Commission Act, 2001

However, until the potential cost of participating in corrupt or fraudulent practices (eg loss of job, fines, imprisonment, confiscation of illicit property, etc) is greater than the benefit gained from participation, the mitigation of risk will remain an uphill battle.

3.4
Areas for further improvement in the new public procurement system

3.4.1 Legal framework and organization

In the legal framework and organization of the new public procurement system, the following need to be addressed in order to further improve the public procurement system:-

a) The role of the Central Tender Board and the roles of the implementing agencies need to be reviewed as follows:-

i)
The execution of the public procurement reform process should be based on the principle of centralized regulatory functions and decentralized operational functions. The role, responsibilities and accountability of the Central Tender Board need further to be clarified,

ii)
The achievement of greater procurement accountability is very dependent on the capacity of available human resources to implement the reforms.  Although improved conditions and relevant training will assist, the greatest challenge is to create an environment where individuals at all levels are required to be responsible and accountable for their actions and where sanctions for non – compliance are strictly enforced.

b) The law makes exceptions to public authorities / enterprises which do not receive subvention from the Government. The current feeling is that the Act should cover all public institutions irrespective of the level of funding from the central government. However, the responsibility and approval authority should be left with the respective public institutions to which the public funds are allocated and which require the goods, works or services.  

3.4.2 Lack of ownership and knowledge of the Public Procurement Act No. 3 of 2001 

The sustainability of the Public Procurement Act No. 3 of 2001 is at risk because there is not a clear understanding in the ministries and local government authorities as to its full potential as a financial and budgetary control mechanism.  Further training is required in the ministries, local authorities especially at the managerial and elected members levels.  Unless the Public Procurement Act No. 3 of 2001 is seen as an advantage, rather than a threat, by the accounting officers senior management and elected members, it will not be sustained.

3.4.3 The need for procurement instructions to be produced

These should be produced in the form of a manual derived from the Regulations.  The lack of instructions or manuals means that clear guidance on the application of the Regulations is not available with the risk of inappropriate and differing procedures being followed.

3.4.4 Human resources and procurement training system / institutions

Currently virtually no body is employed as a procurement expert in the public sector. There are a number of purchasing and supplies officers, engineers, architects, quantity surveyors and the like who are employed to carry out the procurement functions. Procurement is not held in high regard in the country and therefore not considered a profession. Virtually no training in the practical aspects of procurement has been undertaken. The training received by supplies / procurement staff in the ministries is inadequate and is geared towards low – level purchase by requisition and three quotations but totally inadequate for high level and well- organized procurement. This, coupled with the use of the old public procurement system and practices, has led to a wide variance in performance.

Procurement education and training is however, now beginning to receive considerable attention. The Mzumbe University has a curriculum in materials management which it offers in its undergraduate programmes. A number of other institutes have been initiated and opened to carter for the various levels of skills training, these include the College of Business Education, the Institute of Finance Management, the Dar Es Salaam School of Accountancy and the Dar Es Salaam Centre for International Business.

3.4.5 Local private sector participation

Local private sector participation in public procurement is limited. Local traders, suppliers, consultants and contractors have not built enough capacity to participate in tenders advertised internationally and locally, particularly when the values are large. Local suppliers and contractors often do not have the capacity to raise credit and tender guarantees from banks and insurance companies because of high interest rates charged. Local traders, suppliers, consultants and contractors do not consider that they are being given adequate opportunities to participate in their country’s public procurement.

4.0 LESSONS

The Tanzanian experience in public procurement reform suggests a number of lessons that may be broadly applicable to other countries:-

a) The old public procurement system which was formulated and operated for a considerable time was established in very different circumstances to those of today,

b) New and revised procedures have necessitated changes in attitude and approach. New ideas, legal framework, regulations and procedures are often liable to misinterpretation. Provision has therefore been made for training and dissemination and sensitization,

c) Change is a continuous process, but it is not always welcome, and because of this it needs to be carefully managed, 

d) The key to accelerating good financial management system is the reform of the public procurement system. A public procurement system that is supported by an appropriate legal framework can go along way towards meeting the basic needs for a good financial management system,

e) Successful implementation of the public procurement reform will depend on the people involved, both elected and employees at all levels and the capacity of the Central Tender Board to lead, regulate, control and monitor the various procuring entities

5.0     CONCLUSIONS

The Government of the United Republic of Tanzania has clearly made great steps in reforming the public procurement sector through the changes outlined above. The second stage of the public procurement reform is in progress. Through the ongoing Country Procurement Assessment Report, the Government will set out a programme to carry out the reform process forward.  The speed of progress of implementation of the procurement reform and the legislative changes have however left a number of gaps, which unless filled will negate the benefits of the achievement of the recent past.  These gaps are illustrated in the weaknesses set out above. It is recognized that a number of issues are already on going, but are included for the sake of presenting a complete picture.
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