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Why external liberalisation is not, by itself, sufficient to ensure the efficient functioning of markets


A strong case can be made that the implementation of well-adapted competition policies in developing countries will help to advance development-related goals, both by contributing to and complementing domestic reform processes and by tackling domestic and transnational anticompetitive practices that reduce the welfare of consumers and raise business input costs. With appropriate care, such policies need not restrict countries’ access to other tools through which they promote their development.


In debates on the role of competition policy in the WTO, the argument is sometimes made that competition policy and especially competition law may be an inferior instrument for achieving satisfactory economic performance – rather, competition may be more efficiently induced through external market-opening measures such as the reduction of tariffs (Winters 2002; see also Blackhurst 1991). Indeed, the elimination of barriers to international trade and investment can be a powerful instrument in promoting competition and the efficient functioning of markets – there is no disagreement on this point. However, it is a fallacy to conclude from this that competition policy itself is unimportant. The reasons for this follow directly from the foregoing description of the role of competition policy and competition authorities in developing countries.


First, depending on the natural configuration of industries as well as a variety of policy-related factors, markets for many goods and services (particularly the latter) may be largely insulated from external sources of competition. This problem is likely to be particularly prevalent in developing or least-developed countries, due for example to inefficient infrastructure sectors that can impede trade and investment flows.


Second, in many cases, the potential benefits of market-opening measures will not be realized unless countries simultaneously take steps to address anti-competitive practices and structural barriers to development such as private and public monopolies in infrastructure sectors, domestic and international cartels that raise business input costs and reduce the welfare of consumers, and restrictions on entry, exit and pricing in manufacturing and other industries.


Third, experience shows clearly that certain manifestly harmful anticompetitive practices (e.g., international cartels) cannot be remedied by external (or internal) liberalisation alone, where the relevant arrangements cover the main foreign firms in addition to any domestic firms operating in the relevant market(s). Similarly, the possibility of rigged bids, for example in relation to major infrastructure projects, cannot be prevented merely by opening procurement processes to foreign competitors (since such competitors may also be party to bid-rigging conspiracies).


 Competition law can be important for other reasons as well. For example, in many jurisdictions it is recognised that competition law has a role to play in preventing abusive practices relating to intellectual property rights in the domestic economy. It is unlikely that the mere absence of tariffs, quotas or other traditional trade barriers can suffice to prevent such practices – particularly since patents or copyrights can themselves affect the ability to supply domestic markets through imports.


Finally, the existence of vibrant competition agencies in developing countries can itself be an important factor contributing to the adoption of external and internal market-opening policies, through the agencies’ advocacy function. Numerous interventions in the WTO Working Group on the Interaction between Trade and Competition Policy, including by developing country representatives, have stressed the importance of such activities and their contribution to the process of economic reform and development (WTO Working Group on the Interaction between Trade and Competition Policy 1998, paragraphs 36, 45, 51, 53 and 109).  This is another reason why competition law and trade liberalization should be regarded as complements rather than as substitutes, and why the proliferation of effective competition laws and institutions is likely to strengthen the multilateral trading system, over time.

possible rationales for INTERNATIONAL COMMITMENTS on COMPETITION POLICY 


The subject of international cooperation in the field of competition law and policy is not new. A number of developed countries and a few developing countries are party to bilateral cooperation agreements regarding competition law enforcement. Such agreements have been a key factor in the progressive strengthening of competition law enforcement in various countries over the past two decades, particularly in developed countries (Evenett et al. 2000). Limited cooperation arrangements also feature in a large and growing number of regional trade agreements (World Trade Organisation 1997). The benefits of such arrangements include not only the obtaining of information and sharing of insights relevant to specific investigations but also the resulting learning process for the participating officials (WTO Working Group on the Interaction between Trade and Competition Policy 2002a).


Nonetheless, much evidence suggests that the actual extent of international cooperation in competition law enforcement is less than is optimal in light of what is known about the extent and frequency of anticompetitive practices with an international dimension (see, e.g., Jenny 2002). In this context, a key focus of the exploratory work of the WTO Working Group on the Interaction between Trade and Competition Policy has been on the scope for and potential benefits of new approaches to cooperation in the field of competition law enforcement, particularly at the multilateral level.


A number of rationales for international collective action on competition policy, including at the multilateral level, have been put forward in the economic literature and by delegates in the WTO working group. Clarke and Evenett (2003) postulate two sources of positive spillovers that provide rationales for international action in this area. First, public announcements of cartel enforcement actions in one country tend to stimulate enforcement efforts in other countries, particularly where there is an established relationship between the relevant enforcement authorities. In this way, trading partners benefit from active enforcement abroad. Second, the investigation and prosecution of arrangements such as international cartels can be greatly facilitated by accessing information about the nature and organisation of the arrangement from another jurisdiction that has successfully completed such an investigation. Conversely, a failure to take action against cartels headquartered in a particular jurisdiction may create ‘safe havens’ that make it more difficult for other affected jurisdictions to take such action. These considerations point to the potential benefits of some form of international accord committing the participating countries to take action in this area (Clarke and Evenett 2003: 117–18).


An important related argument is that the field of competition policy may be subject to ‘political market failures’ that result in systematic under-investment in related institutions in many countries, owing to the diffuse nature of the interests whose welfare is promoted by such institutions (i.e., consumers). In the work of the WTO Working Group on the Interaction between Trade and Competition Policy, the view has been expressed that cooperation at the multilateral level could be particularly helpful in generating political support for the implementation of effective competition policies at the national level; in ensuring that such policies are applied in a non-discriminatory and transparent manner; in promoting common approaches to particular practices where this seems feasible and warranted; and in promoting educational exchanges regarding the content and sound application of competition policy.


In a recent contribution to the theory of international economic policymaking, Birdsall and Lawrence (1999) state that a principal benefit of trade agreements aimed at measures beyond the border can be to facilitate domestic policy reforms, by providing a tool for overcoming domestic constituencies that could otherwise block the reform process. They refer specifically to the case of competition policy, observing that:

When developing countries enter into modern trade agreements, they often make certain commitments to particular domestic policies – for example, to antitrust or other competition policy. Agreeing to such policies can be in the interests of developing countries (beyond the trade benefits directly obtained) because the commitment can reinforce the internal reform process. Indeed, participation in an international agreement can make feasible internal reforms that are beneficial for the country as a whole that might otherwise be successfully resisted by interest groups. (Birdsall and Lawrence 1999: 136)


The foregoing are by no means the only rationales that have been advanced by proponents of a multilateral framework on competition policy. Specific objectives that have been advanced include promoting the growth of strong competition agencies in developing countries to protect them from anticompetitive practices that impact on their consumers and businesses; promoting (voluntary) cooperation between the competition agencies of participating countries to assist them in investigating particular cases; and contributing to a greater degree of ‘balance’ in the WTO system between the rights of producers and the protection provided for consumers and other members of society.


The argument has also been made in the WTO working group that a multilateral framework could reinforce the effectiveness of institution-building programs in the area of competition policy by providing hands-on exposure to best practices in dealing with cross-border cases. Within such a framework, technical assistance programs could receive higher priority and be better focused on the needs of recipient countries (WTO Working Group on the Interaction between Trade and Competition Policy 2001, paragraph 57). A cooperation framework might also contribute to the promotion of a culture of competition (WTO Working Group on the Interaction between Trade and Competition Policy 1999, paragraph 61).


The view has also been expressed that the introduction of appropriate peer review mechanisms could reinforce and enhance the effectiveness of capacity building through technical assistance (WTO Working Group on the Interaction between Trade and Competition Policy 2000, paragraph 61). Peer reviews, which would be voluntary in nature, would be an instrument through which enforcement issues could be discussed in an open and constructive manner. For example, in the case of developing countries, peer review could identify capacity constraints as well as examine enforcement policies being followed in individual countries. Peer review provides an opportunity for countries to learn from others with similar experiences or similar problems. If done well, it promotes convergence and builds confidence among agencies as well as credibility and support. It has also been suggested that a peer review process would help to establish benchmarks or guidelines to evaluate the implementation process. However, peer review needs to exist side-by-side with capacity building since they both have a role to play (WTO Working Group on the Interaction between Trade and Competition Policy 1999, paragraph 43; WTO Working Group on the Interaction between Trade and Competition Policy 2000, paragraphs 23 and 47).


The foregoing is not intended to resolve the debate as to whether there is a need for a multilateral framework on competition policy in the WTO and, if so, what would be the appropriate content of such a framework. A range of concerns have been advanced about the implications of such a framework, including that it might not yield sufficient benefits for developing countries. As already mentioned, a key related concern of developing countries relates to the perceived potential for a multilateral framework on competition policy to intrude on their "policy space". Clearly, much would depend on the terms of such a framework. As an initial step toward further evaluation of this question, some aspects of the recent proposals for a multilateral framework on competition policy are discussed below.

a multilateral framework for competition policy?


At the WTO Ministerial Conference in Cancun, Mexico, in September 2003, the majority of developing countries rejected the launching of negotiations on a multilateral framework on competition policy as had been proposed by the European Union and various other countries in the lead-up to the conference. This seemingly reflected a range of tactical and more fundamental concerns, including concerns about a perceived lack of negotiating capacity in this area, the costs that might be involved in setting up a national competition authority, the perceived risk that a multilateral framework in this area might intrude on industrial policy goals, and other considerations. Still, it is useful to review the nature and content of recent proposals for such a framework to the extent that a number of WTO members remain committed to the long-run goal of developing an agreement to better integrate the implementation of competition policy with the goals and instruments of the multilateral trading system. The European Union, in particular, remains of the view that the case for multilateral agreements in regard to competition policy and the other ‘Singapore issues’ (investment, transparency in government procurement and trade facilitation) ‘remain as valid as ever’ (Lamy 2004a).


As noted in the Introduction to this paper, there have been extensive misconceptions regarding the nature and scope of a possible WTO agreement on competition policy. Such misconceptions may, in some cases, have reflected a confusion between the proposals that were put forward in the WTO and the considerably more far-reaching proposal that was put forward by the Munich Group in the early 1990s (Draft International Antitrust Code 1993).
 In addition, they may reflect the continuing influence of commentaries made by leading representatives of the antitrust community during the early stages of the WTO’s exploratory work in this area, before the likely parameters of a possible agreement became clear. These commentaries (perhaps motivated, in part, by the excesses of the Munich proposal) called attention to certain risks posed by the prospect of WTO negotiations in this area, including: (1) a suppression of the scope for innovation in national competition policies, owing to the premature locking in of detailed substantive standards; and (2) an undermining of the scope for the exercise of prosecutorial discretion in antitrust enforcement, which of course is central to current approaches to competition law enforcement in the United States and other common law countries (see, in particular, Klein 1996; Melamed 1997; Tarullo 2000). Furthermore, the concern was voiced that a WTO agreement on competition policy would likely have an undue focus on market access objectives and that this would inevitably distort the principles of competition policy and/or be inimical to the interests of developing countries in this area (Tarullo 2000; Hoekman and Holmes 1999).


These early commentaries served a useful purpose in highlighting the potential downsides of an overly rigid or sweeping approach to the implementation of international norms in this area. What is perhaps less well known is the extent to which the early commentaries influenced the debate in the WTO and were even taken on board in the proposals put forward in the run-up to Cancun. This is not to imply that the approach proposed by the proponents of a multilateral framework was necessarily ‘right’ but only that it was a good deal more modest than has sometimes been pictured and that it deliberately sought to avoid some of the pitfalls identified in the early commentaries.


The main elements of the proposal for a multilateral framework on competition policy are described in the relevant paragraphs of the Doha Ministerial Declaration (see Box 1, especially paragraph 25).
 

Box 1: Relevant paragraphs of the Doha Ministerial Declaration

INTERACTION BETWEEN TRADE AND COMPETITION POLICY

23.
Recognizing the case for a multilateral framework to enhance the contribution of competition policy to international trade and development, and the need for enhanced technical assistance and capacity-building in this area as referred to in paragraph 24, we agree that negotiations will take place after the Fifth Session of the Ministerial Conference on the basis of a decision to be taken, by explicit consensus, at that Session on modalities of negotiations.

24.
We recognize the needs of developing and least-developed countries for enhanced support for technical assistance and capacity-building in this area, including policy analysis and development so that they may better evaluate the implications of closer multilateral cooperation for their development policies and objectives, and human and institutional development. To this end, we shall work in cooperation with other relevant intergovernmental organizations, including UNCTAD, and through appropriate regional and bilateral channels, to provide strengthened and adequately resourced assistance to respond to these needs.

25.
In the period until the Fifth Session, further work in the Working Group on the Interaction between Trade and Competition Policy will focus on the clarification of: core principles, including transparency, non-discrimination and procedural fairness, and provisions on hardcore cartels; modalities for voluntary cooperation; and support for progressive reinforcement of competition institutions in developing countries through capacity-building. Full account shall be taken of the needs of developing and least-developed country participants and appropriate flexibility provided to address them.
Source: World Trade Organization, Ministerial Declaration, Fourth Session of the Ministerial Conference, Doha, WT/MIN(01)/DEC/1, 9–14 November 2001.


Further insights are provided in relevant submissions to the WTO working group by members favouring the development of such a framework. Broadly speaking, these sources indicate that, in the view of those members, a multilateral framework on competition policy would embody the following five elements:

1. A commitment by WTO members to a set of core principles relating to the application of competition law and policy, including transparency, non-discrimination and procedural fairness.

2. A parallel commitment by member governments to the taking of measures against hardcore cartels.

3. The development of modalities for cooperation between member states on competition policy issues. These would be of a voluntary nature, and could encompass cooperation on national legislation, the exchange of national experience by competition authorities and aspects of enforcement.

4. A commitment to ongoing support for the introduction and strengthening of competition institutions in developing countries through technical assistance and capacity building, in the framework of the WTO but in cooperation with other interested organisations and national governments.

5. The establishment of a WTO standing committee on competition policy that would administer the agreement and act as a forum for the ongoing exchange of national experiences, the identification of technical assistance needs and sources for such assistance, and so on. The committee could also provide a forum for discussion of policy issues such as market access barriers arising out of a combination of government policies (or tolerance of anticompetitive conduct) and private actions.


Without attempting a comprehensive assessment of these proposals, the following observations are offered for reflection.
 First, as already noted, the recent proposals had little in common with earlier calls for a detailed multilateral code on competition policy as proposed by the Munich Group. Certainly, the idea of establishing an international competition law enforcement agency figured nowhere in the proposals. Clearly, the proposals also did not aim at a comprehensive harmonisation of competition law (Garcia-Bercero and Amarasinha 2001). Rather, they were framed in terms of adherence to certain core principles and other elements that embody fundamental values of both competition policy and the multilateral trading system (i.e., non-discrimination, transparency and the suppression of hardcore cartels). As such, these approaches seem unlikely to undermine the scope for continuing adaptation of national approaches to competition policy in response to economic learning and national circumstances (one of the concerns raised in the early commentaries); arguably, they might encourage accelerated learning in this area.


Second, the approaches to hardcore cartels and modalities for cooperation that were called for under the recent proposals were extensively informed by cooperative approaches favoured in other forums, for example the OECD Recommendations on Hardcore Cartels and Cooperation, and were less ambitious than elements that were proposed in the past. For example, an early proposal for the introduction of ‘compulsory positive comity’ (i.e., a legal obligation for national authorities to undertake investigations into activities allegedly affecting other countries' national interests, when requested to do so by such countries) was dropped some time ago. The proponents of negotiations also made it clear that, as they envisaged it, a WTO framework would not require the exchange of confidential information (WTO Working Group on the Interaction between Trade and Competition Policy 2002b, paragraph 76) – although it also would not preclude individual countries from exchanging such information to the extent it is provided for in relevant bilateral arrangements. Much emphasis would be placed on voluntary cooperation in the development of national legislation and the exchange of national experience, in addition to the enforcement process.


Third, the proposals (and the Doha Ministerial Declaration) placed considerable emphasis on support for technical assistance and capacity building in this area, responding to a key concern of developing countries. This represented a clear recognition that simply mandating the adoption of relevant laws without long-term support for institution building is unlikely to yield satisfactory or appropriate results. Moreover, the expectation was that the required capacity-building activities would be undertaken not principally by the WTO itself; rather, it would be a cooperative effort in which the support and cooperation of other organisations would be essential (although the WTO would play a catalytic role).

Fourth, by relying on broad principles, measures to strengthen cooperation and support for institution building rather than on detailed legal prescriptions, the recent proposals sought to avoid problems that would have been inherent in a more detailed, intrusive approach. For the most part (and contrary to the way in which the proposals were sometimes characterised in academic commentaries), it would have been left for individual countries to define the details of their national legislation.

Fifth, and notwithstanding concerns expressed previously by some commentators, the recent proposals were not tilted toward market access objectives at the expense of economic efficiency and consumer welfare. Rather, the focus of the proposals was on promoting the development of effective national competition institutions and expanded international cooperation to address anticompetitive practices as they are generally recognised in the competition policy community. In the work of the WTO working group, the value of competition advocacy activities has also been stressed. This approach would undoubtedly yield significant benefits for market access (something which could benefit both developed and developing economies), in that robust competition policies and institutions are supportive of market access objectives in various ways (including through both advocacy and enforcement activities).  However, it would not do so at the cost of undermining more fundamental objectives of competition policy such as efficiency and consumer welfare.

Notwithstanding any of the foregoing, this paper is not suggesting that the case for a multilateral agreement on competition policy is or was self-evident. As noted, at Cancun the initiation of negotiations leading to the development of such a framework was rejected by the majority of developing countries. In addition to possible tactical considerations, the reasons underlying this rejection included the above-noted concern regarding a perceived intrusion on developing countries’ ‘policy space’, concerns about a lack of negotiating capacity in this area and, for some, a sense that the proponents’ proposals were unbalanced and might not, in the end, yield tangible benefits in the form of cooperation for developing countries.
 It remains to be seen if these concerns can be resolved through some combination of: (a) further educational work and capacity-building activities, particularly to address the perceived deficit in negotiating capacity;
 and (b) clarification or possible adjustments to the proponents’ proposals
.  It also goes without saying that any measures relating to competition policy to be adopted in the framework of the WTO should be practical, should not entail disproportionate administrative burdens and should meet the concerns of countries with experience in this area.

Much is at stake for developing countries and for the success of the multilateral trading system. The empirical record shows clearly that anticompetitive practices impose heavy costs on developing countries. Furthermore, where present, practices such as international cartels directly undermine the goals that the system is intended to serve – including not only access to markets but the continual improvement of living standards and the optimal use of the world’s resources in accordance with the objective of sustainable development (as laid out in the Marrakesh Agreement Establishing the World Trade Organisation). Unless measures are put in place to counteract such practices (whether at the multilateral or some other level), the realisation of these benefits will continue to be impeded. This, in turn, may contribute to an erosion of confidence in the benefits of the market economy and a liberalised trading order.
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� The draft code was a detailed, ambitious proposal for a binding international agreement on competition law that was put forward by a private group of academics and practitioners.


� In a statement made prior to the adoption of the declaration, the Chairman of the WTO Ministerial Conference, Mr Youssef Kamal, expressed his understanding that the requirement in paragraph 25 for a decision to be taken, by explicit consensus, on the modalities for negotiations before negotiations on competition policy and other ‘Singapore issues’ could proceed gave ‘each Member the right to take a position on modalities that would prevent negotiations from proceeding after the Fifth Session until that Member was prepared to join in an explicit consensus’ (WTO Ministerial Conference, Fourth Session (2001), p. 2). At the Cancun Ministerial Conference, such a consensus proved elusive.


� These observations draw on material in Anderson and Jenny (2001), Anderson and Holmes (2002), Anderson and Jenny (2003) and Jenny (2003).


� The importance of transparency in the formulation of competition policy and its contribution to the evolution of sound enforcement norms in this field is emphasised in the thoughtful analysis in Kovacic (2004), who also stresses the importance of broad scope for experimentation and risk taking in policy formulation in this area.


� Paragraph 24 of the Doha Ministerial Declaration specified that assistance mandated by the declaration will be provided ‘in cooperation with other relevant intergovernmental organisations, including UNCTAD, and through appropriate regional and bilateral channels’. 


� As noted, for some, a further concern was the direct financial cost of setting up a national competition agency.  


� Since the Doha Ministerial Conference, the WTO Secretariat has undertaken an extensive program of technical assistance in the area of trade and competition policy (WTO Working Group on the Interaction between Trade and Competition Policy 2003c).


� As an alternative to development of a multilateral framework on competition policy as foreseen in relevant provisions of the Doha Ministerial Declaration (but rejected by developing countries at Cancun), the European Community has recently raised the possibility of negotiations that would be conducted outside the single undertaking of the Doha Development Agenda and on a plurilateral or ‘opt-in/opt-out’ basis (Lamy 2004a and Lamy 2004b).


	� There is no doubt that such concerns were in the minds of the system’s founders. Provisions to address ‘restrictions imposed by private combines and cartels’ were a key element of the US proposal for an International Trade Organisation at the conclusion of World War II. Although this proposal was not, in the end, incorporated into the General Agreement on Tariffs and Trade (GATT) in 1947, its rationale remains instructive: ‘when a private agreement divides the markets of the world among the members of a cartel, none of [the goods affected] can move between the zones while the contract is in force. Clearly, if trade is to increase as a result of the lightening of government restrictions, the governments concerned must make sure that it is not restrained by private combinations’ (US Department of State 1945: 4; also quoted in Jackson 1969: 522, which provides related context). In a related vein, in 1944 President Franklin Delano Roosevelt had written to Secretary of State Cordell Hull, observing that ‘Cartel practices which restrict the free flow of goods in foreign commerce will have to be curbed’ (see also Wolff 1994). 












