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This paper sets out the links that exist between competition policy, development and trade liberalization, as they have been discussed in the work to date of the WTO Working Group on Trade and Competition Policy and in related technical assistance activities.  It also examines the role of a possible WTO agreement in the area of trade and competition policy as it was envisioned by the proponents of such an agreement in the period leading up to the Cancun Ministerial Conference. The purpose is not to defend or advocate a particular approach toward work in this area in the WTO, but to facilitate informed reflection in the international and academic community.

The central theme of this paper is the fundamental complementarity of competition policy, trade liberalisation and domestic economic reform, and their importance for development. In debates on development, poverty alleviation and the WTO, it is sometimes argued that a WTO initiative on competition policy would deplete scarce human and institutional resources that would be better applied in the pursuit of external liberalisation (see, e.g., Winters 2002). This reflects a false dichotomy. As important as external liberalisation is, it is unlikely to achieve its objectives absent internal market reforms to facilitate an appropriate supply-side response. Furthermore, absent effective competition policies, the economic welfare gains expected to materialise from the reduction of government-imposed barriers to trade can be undercut by the operation of international anticompetitive practices such as cartels. Ample evidence now exists that such cartels are a recurring feature of markets that lack effective competition rules and institutions, and that appropriate enforcement actions by developed countries, while of vital importance, do not adequately protect the interests of developing countries in this area.

In addition to addressing the above concerns, competition policy can itself contribute to continuing external liberalisation, through the advocacy activities of competition agencies. In particular, competition agencies can become an important source of analytical support for continuing market-oriented reforms, both internally and externally. For these reasons, appropriate investments in national competition policies are more likely to contribute to than detract from external liberalisation efforts. Nonetheless, in order to be effective, it is important that competition law and institutions are adapted to national economic circumstances and institutional constraints.

THE BASIC RELEVANCE OF COMPETITION POLICY for developing economies


Competition law and/or policy
 is important to protect consumers and industrial users from anticompetitive practices that unnecessarily raise prices and reduce output, thereby also reducing economic welfare. This is no less true in developing countries than in developed ones. In fact, there are reasons for believing that less mature markets tend to be more, rather than less, vulnerable to anticompetitive practices than the markets of developed countries. The reasons include: (a) high ‘natural’ entry barriers due to inadequate business infrastructure, including distribution channels, and (sometimes) intrusive regulatory regimes; (b) asymmetries of information in both product and credit markets; and (c) a greater proportion of local (non-tradable) markets.  For these reasons, consumers in developing countries are more vulnerable to anti-competitive practices and have a particularly compelling need to be protected against cartels, monopoly abuses and the creation of new monopolies through mergers. The competition agency can also play a useful role in making the case for related policy and legal reforms (e.g., property rights, contract enforcement and corporate governance) that are necessary to create a healthy market economy (see, for useful elaboration, Dutz 2002).


A specific role of competition policy which may be of particular importance in developing countries (although it is important in all economies) relates to the prevention of bid rigging in public procurement processes. Empirical evidence suggests that the costs of bid rigging to public treasuries substantially exceeds the costs of establishing a competition office to investigate and deter such activities (see discussion and references cited in this section, below).  The possibility of rigged bids cannot be prevented merely by opening procurement processes to foreign competitors, since the latter may be party to any bid-rigging conspiracies (see, e.g., US Department of Justice 2000).


The argument is sometimes made that competition policy is irrelevant in circumstances of extreme poverty. However, where incomes are severely limited, it would seem even more important than otherwise that the purchasing power of consumers not be further diminished through anticompetitive practices. There is growing evidence that anticompetitive practices are particularly prevalent in regard to goods for which there are limited substitutes available in developing country markets, for example foodstuffs. Many of the major international cartels that were disclosed in the mid to late 1990s and that are believed to have been active in developing country markets, for example those relating to the sale of vitamins, lysine and citric acid, represent important inputs to agrifood production (Levenstein and Suslow 2001; Evenett et al. 2001; Jenny 2001; Anderson and Holmes 2002). Similarly, the effective prevention of bid rigging would seem to be particularly important where, as in many developing countries, governments are subject to severe fiscal constraints.

Fortunately, the evidence is also growing that, with appropriate resources and training, developing countries can take steps to deal effectively with anticompetitive practices that affect their consumers. A recent comparative study of the role of competition policy in Africa and South Asia initiated by the Consumer Unity and Trust Society with participation by numerous outside researchers found important parallels between the experiences of developing and transition economies (Consumer Unity and Trust Society 2003). The countries studied were India, Sri Lanka, Pakistan, Zambia, Kenya, Tanzania and South Africa, all of which have taken steps to reduce protectionism, reliance on state-owned enterprises and bureaucratic control of the private sector and have seen fit to implement competition laws in one form or another. In addition, in a few cases, advanced developing countries such as Mexico, Brazil and Korea have initiated successful enforcement actions in relation to international cartels (Working Group on the Interaction between Trade and Competition Policy 2003a; Hur 2002; Mexico 2002).  Moreover, evidence regarding the implementation of competition policy as tool of economic transformation in Central and Eastern Europe suggests that in the majority of countries in that region competition law provisions (in particular, provisions relating to abuses of a dominant position) have not, contrary to concerns expressed by some Western analysts at the time the laws were enacted, been over-used or used in ways that are counter-productive (see Pittman 2004).


Work in the WTO working group in addition to other venues has highlighted the need for a pragmatic approach to the introduction of competition policies in developing countries, focusing on the most blatantly harmful practices and avoiding overly elaborate institutional structures. The inappropriateness of a one-size-fits-all approach and the necessity of adapting competition policy to the economic circumstances and institutional endowments of individual countries have been repeatedly stressed, including by the proponents of a WTO agreement in this area (WTO Working Group on the Interaction between Trade and Competition Policy 2001, paragraph 15; WTO Working Group on the Interaction between Trade and Competition Policy 2003b, paragraph 16). Under one possible approach discussed in the working group, a national competition authority would first focus on the suppression of horizontal cartels (the most unambiguously harmful type of enterprise practice) and on basic competition advocacy activities relating to essential market reforms. After gaining adequate experience in these areas, it would then take on additional responsibilities for matters such as merger review and anticompetitive vertical restraints. In the last stage, it would take on more sweeping responsibilities for competition advocacy activities relating to all aspects of the interplay between competition policy and regulation (WTO Working Group on the Interaction between Trade and Competition Policy 1998, paragraph 51). Noteworthy here are both the non-insistence on immediate adoption of comprehensive competition laws and the emphasis placed on the advocacy function (for elaboration, see below).

....

The role of competition policy in addressing international anticompetitive practices


In the 1990s, extensive evidence surfaced that international cartels are alive and flourishing in the ‘globalising’ economic environment. Investigations conducted by the US Department of Justice, the European Commission, the Canadian Competition Bureau and authorities in other jurisdictions revealed the existence of major cartels in (to cite but a few of many possible examples) the following industries: graphite electrodes (an essential input to steel mini-mill production); bromine (a flame retardant and fumigant); citric acid (a major industrial food additive); lysine (an agricultural feed additive); seamless steel pipes (an input to oil production); and vitamins (for details, see Levenstein and Suslow 2001). In many such cases, the cartels are known to have operated extensively throughout the developing world, substantially raising the costs of developing countries’ imports of the affected products (Levenstein and Suslow 2001; Evenett et al. 2001; Anderson and Holmes 2002; Jenny 2003).


The costs imposed by such cartels on the world economy and, specifically, on developing countries have been shown to be in the multi-billions of dollars annually. Levenstein and Suslow (2001) note that many examples of international cartels involve firms headquartered in the developed world with substantial exports to developing countries. Looking at sixteen ‘cartelised’ products, they note that:

Examining these sixteen products – which were cartelised at some point during the 1990s and for which we were able to obtain reasonably reliable trade data – the total value of such ‘cartel-affected’ imports to developing countries was $81.1 billion. This made up 6.7% of all imports to developing countries. It is equal to 1.2% of their combined GDP.

The price impact of cartels supplying these products appears to have been in the range of 20–30 per cent on average – implying a total overpayment by developing countries for their imports of something in the order of US$10–24 billion annually in respect of these cases alone. It is also noteworthy that in many or perhaps most cases, the immediate impact of cartels is on other firms using the products as industrial inputs. This underscores the detrimental impact of cartels on the development prospects of poor countries.


The available evidence suggests that the benefits for developing countries of the implementation of effective measures to tackle international hardcore cartels may exceed the welfare gains for these countries from agricultural liberalisation. An article in the September 2002 edition of the IMF’s World Economic Outlook suggests that the increase in the welfare of developing countries that would result from a 50 per cent liberalisation of the agricultural policies of industrialised economies would be approximately US$8 billion per annum (International Monetary Fund 2002). While this is unquestionably a significant gain, it is less than the above-noted costs imposed on developing economies by international cartels – implying that the gains from the implementation of effective competition regimes and related co-operation arrangements to tackle the operations of such cartels in developing countries could be even greater (see, for related discussion and additional supporting references, WTO Working Group on the Interaction between Trade and Competition Policy 2003a).


International cartels are not only more numerous and durable, but also impair the process of development in developing countries more significantly than has previously been thought. This is true for at least three reasons (Jenny 2001):

1. In the early stages of their industrialisation, and given their narrow domestic industrial base, developing countries have to rely on imports. To the extent that such imports are subject to anticompetitive practices either by domestic firms (e.g., an import cartel) or by foreign suppliers of these imports (e.g., an export or international cartel), the importing country will be penalised by higher than necessary import prices.

2. To achieve economic development, and in view of the fact that narrowly based domestic markets lead them to rely on export markets, developing countries will be penalised by international cartels, or by import cartels, and by abuses of dominant positions in the countries of export.

3. Foreign firms are more likely to engage in across-the-border anticompetitive behaviour when the countries to which they export do not have a domestic competition law and can neither individually nor through cooperation with foreign competition authorities challenge the firms’ market behaviour. Thus, countries that do not have a domestic competition law will be the prime victims of transnational anticompetitive practices.


The implications of international cartels for the gains from trade are also clear: to the extent that they raise prices and reduce output in transnational markets and, in some cases, limit cross-trading by one country’s suppliers into markets assigned to other countries’ suppliers, they directly inhibit realisation of the gains that should accrue to participating countries. This is not to suggest that the international trading system should itself carry the primary responsibility for investigating and prosecuting cartels – clearly, this will continue to be done primarily at the national level and through the work of specialized agencies – but that ensuring that measures are in place to deal appropriately with such arrangements is a legitimate concern of the system (Anderson and Holmes 2002). Over time a failure to respond adequately to the costs imposed by international cartels on developing countries is likely to subvert confidence in the market economy on the part of the citizens of such countries (Jenny 2003).


To be sure, international cartels are not the only example of anticompetitive practices with an international dimension that can have an impact on trade and development. Access to markets by foreign suppliers can be directly undermined by exclusionary vertical market restraints (contractual linkages between manufacturers and their suppliers or distributors), import cartels and other forms of anticompetitive conduct (Wolff 1994). The empirical significance of such practices and the appropriate policy response have been much debated in relevant literature and official proceedings. In its comprehensive 2000 assessment of the available evidence and commentaries on this issue, the US International Competition Policy Advisory Committee concluded that, although uneven, the record is sufficient to show that private, governmental and mixed public–private restraints that inhibit market access are a problem worthy of the attention of policymakers in both national and international contexts (US International Competition Policy Advisory Committee 2000; see also Marsden 2003 for relevant commentary).

__________

� In this paper, "competition policy" refers to all measures through which governments seek to promote the efficient and competitive operation of markets.  "Competition law" refers to legislation that prohibits or otherwise deals with specific anti-competitive practices of firms such as cartels, abuses of a dominant position or monopolization and mergers that create a dominant position or otherwise stifle competition.


� Notwithstanding the acknowledged importance of these practices, they have not been the main focus of work in the WTO on a possible multilateral framework on competition policy.  As discussed below, the focus of that work has been on the development of provisions to deal with cartels, on the promotion of voluntary co-operation and related capacity building activities, and on "core principles" (transparency, non-discrimination and procedural fairness) to guide the application of legislation in this area.  The reason for the lack of any proposal focused specifically on vertical market restraints relates to complexity of this area of competition law enforcement and the reluctance of many authorities to reduce the role of prosecutorial discretion and case-by-case analysis in this area.  Nonetheless, to the extent that it would play a role in strengthening competition regimes in various respects (including by providing greater political legitimacy and guarantees of independence, transparency and non-discrimination), a multilateral framework could assist in the implementation of this aspect of competition law, as well.












