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6.48
In the United States' view:
"As this is a compliance proceeding, there is no need for the Panel to recommend that the DSB request the European Communities to bring its measures into conformity.  It suffices for the Panel to conclude that the European Communities has failed to implement the recommendations and rulings of the DSB, as it does in paragraph 8.4."

6.49
The European Communities argued instead that:
"Panels generally have the obligation to take account of changes made to the measure that is the subject of the dispute, where these changes have taken place during the course of the proceedings ...  [T]he measure that the Panel is in the process of analysing in accordance with its terms of reference has already been repealed during the course of these proceedings ... It is settled law that a Panel report may not contain any recommendation to the DSB with regard to measures that are no longer in existence (see, for example, the report of the Appellate Body in United States – Import Measures on Certain Products from the European Communities).  Therefore, the Panel may not include any recommendation in its report, because the measure that is the subject of the current proceedings is no longer in existence."

6.50
As noted above
, the Panel considers that the evidence submitted at this late stage by the European Communities regarding the adoption of amendments to the EC bananas import regime is inadmissible.  Nevertheless, since the original DSB recommendations and rulings in this dispute remain operative through the results of the current compliance proceedings, the Panel has modified the language in paragraph 8.13 of the interim report to reflect that it makes no new recommendation to the DSB.
A. Additional revisions and corrections

6.51
The Panel has also made some minor and editorial changes in paragraphs 2.5, 2.36, 2.58, 2.61, 2.72, 7.4, 7.9, 7.93, 7.100, 7.381, 7.478, 7.523, and 7.660 and in several footnotes of the report.
II. FINDINGS

A. Attempts at harmonizing the timetables

2.1 The present proceedings, as well as those of the compliance panel requested by Ecuador in a similar matter, have created an unprecedented situation.  The matter before this compliance Panel, requested by the United States on 29 June 2007, is closely related to the matter that was raised by Ecuador in its own request for the establishment of a panel made on 23 February 2007.  However, despite its intention, the Panel was unable to harmonize the timetable of the current proceedings with the timetable of the compliance panel requested by Ecuador.

2.2 Both disputes concern measures adopted by the European Communities with the alleged purpose of complying with the rulings and recommendations of the DSB in the dispute European Communities – Regime for the Importation, Sale and Distribution of Bananas (EC – Bananas III).  In both disputes, the parties disagree whether these measures are in conformity with the European Communities' obligations under the WTO covered agreements.

2.3 In their respective complaints, Ecuador and the United States each challenge the European Communities' current bananas import regime implemented through the European Communities' Council Regulation (EC) No. 1964/2005, which establishes a zero-duty tariff rate quota available only to bananas originating in ACP countries in an amount up to 775,000 mt.  Bananas of other origins have no access to this 775,000 ton tariff rate quota and instead are subject to a duty of €176/mt.

2.4 The claims in both cases are very similar.  Both Ecuador and the United States claim that the challenged measures are inconsistent with Article I:1 and Article XIII, paragraphs 1 and 2, of the GATT 1994.  In its own request, Ecuador advanced the additional claim that these measures are inconsistent with Article II of the GATT 1994.

2.5 The Panel is aware that, according to Article 9.3 of the DSU:

"If more than one panel is established to examine the complaints related to the same matter, to the greatest extent possible the same persons shall serve as panelists on each of the separate panels and the timetable for the panel process in such disputes shall be harmonized."

2.6 During the course of the proceedings, the Panel received a number of requests from the European Communities to extend the deadlines and to harmonize the timetable for this case with that of the panel requested by Ecuador.  These requests were made through a written communication on 20 August 2007 with occasion of the organizational meeting of the Panel with the parties, as well as orally, during the substantive meeting of the Panel with the parties and third parties, on 6 and 7 November 2007.

2.7 In all instances, the Panel considered, both the European Communities' request and the views expressed by the United States, the complaining party.  In practice, however, since the proceedings of the compliance panel requested by Ecuador began almost two months earlier than those of the compliance Panel requested by the United States, any harmonization would not necessarily have involved modifying the timetable of the proceedings of the latter compliance Panel.  Rather, harmonization would have most likely involved a delay in the proceedings requested by Ecuador in order to harmonize the timetable of that case to that of the proceedings requested by the United States.
2.8 Harmonization of the timetable in both cases was made particularly difficult because of the two-month period that elapsed between the dates on which the two panels began their respective work.  The Panel requested by Ecuador was composed by the WTO Director-General on 18 June.  In turn, the panel requested by the United States, which was established on 12 July 2007, was composed on 13 August by the WTO Director-General.  This two-month difference between the disputes was particularly significant, since compliance proceedings, by their very nature, are intended to be brief.
2.9 In any event, the panel in the proceedings requested by Ecuador decided not to modify the timetable originally adopted in those proceedings.  Among other considerations, that panel took into account the fact that, when asked, Ecuador as the complaining party in those proceedings, strongly objected to any changes in the timetable that would result in extending the proceedings further beyond the 90-day period envisaged in Article 21.5 of the DSU.  Ecuador's status as a developing country Member, and its interest in a prompt decision of the matter, were additional factors taken into account by that panel when preparing and revising the timetable for its proceedings.

2.10 In the light of these considerations, and notwithstanding the Panel's initial intention to harmonize the timetable of both the proceedings requested by Ecuador and those requested by the United States, the Panel was unable to find a better alternative for the timetable that was adopted in these proceedings.  This despite the fact that the Panel was aware that the approved timetable implied a considerable burden of work, peaking at particular moments for the parties, as well as for the Panel and the Secretariat.
2.11 However, in the Panel's view, the timetable in the current proceedings, adopted after having consulted the parties, respects the requirement of due process and accords equal treatment to all parties.  In the circumstances of this case, the timetable adopted by the Panel prevented the arguments of the parties being influenced by advance knowledge by one party of the findings of the panel in the proceedings requested by Ecuador.

2.12 The Panel has also attempted to ensure to the greatest extent possible consistency between the findings issued in this report and those issued by the panel in the report requested by Ecuador.  This is notwithstanding the fact that these two proceedings were formally different, and that neither the claims advanced by the complainants, nor the arguments advanced by the respective parties, were exactly the same in each of the cases.

B. Order of the Panel's analysis
2.13 As noted in the descriptive section of this report, the United States makes two main substantive claims, namely that the European Communities' bananas import regime is inconsistent with Article I of the GATT 1994 and that it is also inconsistent with Article XIII of the GATT 1994, including Article XIII:1 and XIII:2.

2.14 The European Communities in turn raises three preliminary issues.  First, the European Communities argues that the Panel must assess whether the United States has "standing" to commence these proceedings.  Second, the European Communities argues that the United States should not be allowed to challenge the European Communities' measures because of the Understanding on Bananas, signed by the United States and the European Communities in April 2001 (Bananas Understanding).
  Third, the European Communities argues that the United States' complaints fall outside of the scope of Article 21.5 of the DSU, because the European Communities' current bananas import regime is not "a measure taken to comply" with the recommendations and rulings of the DSB.  As noted below
, a fourth preliminary objection concerning the lack of formal consultations was initially raised by the European Communities, and later withdrawn.
2.15 Finally, the European Communities argues that, if the Panel were to conclude that the United States has standing and that the European Communities' bananas import regime does not comply with the GATT, the Panel should nevertheless find that the existence of the European Communities' bananas import regime has not caused the "nullification or impairment" of any benefit accruing to the United States.

2.16 The Panel will begin by looking into the preliminary issues raised by the European Communities.  Indeed, if the Panel was to find that any of these issues prevent the United States from bringing this complaint, there would be no need for the Panel to examine the substantive claims raised in these proceedings.  If, on the contrary, after having disposed of the preliminary issues raised by the European Communities the Panel then finds that the European Communities' bananas import regime is inconsistent with Article I of the GATT 1994 or with Article XIII, or both, the Panel will finally deal with the issue of whether such regime has nullified or impaired any benefit accruing to the United States.

C. Preliminary objection of the european communities concerning the alleged lack of Standing and argument regarding the Alleged Lack of Nullification or Impairment of Benefits to the United States

1. The European Communities' arguments
2.17 The European Communities argues that:
"[E]ven assuming arguendo that the Cotonou Preference has not been in compliance with the GATT since the end of 2005 … its existence between the end of 2005 and the end of 2007 has not caused the United States a nullification or impairment of any benefit accruing to it."

2.18 In the European Communities' view, the Panel must first assess, "in order to determine whether the United States has 'standing' to commence these proceedings"
:

"[W]hether the alleged violation of a WTO rule sufficiently 'touches' upon the interests of the complaining party so as to justify the complaining party's [such] 'standing' to commence dispute settlement proceedings."

2.19 The European Communities adds that the Panel's determination of whether the United States has standing in this dispute "is an issue of jurisdiction and the Panel has the obligation to examine it on its own initiative".

2.20 The European Communities further states that, should the Panel conclude "that the United States has standing and that the Cotonou Preference does not comply with the GATT", the Panel should then:

"[E]xamine what is the nullification or impairment suffered by the United States in order to discharge its obligation to 'make such findings as will assist the DSB in making the recommendations or in giving the rulings provided for in the covered agreements'
.  The Panel also needs to determine whether there is 'nullification or impairment' in order to offer the parties the legal 'security and predictability' required by Article 3.2 of the DSU and help them reach a 'prompt settlement' of their dispute, as required by Article 3.3 of the DSU."

2.21 The European Communities considers that the term "nullification or impairment" "has the same meaning both in the context of Article 3.8 of the DSU and of Article 22 of the DSU", since "there can be only one notion of 'nullification or impairment' for purposes of the DSU".
  In this respect, the European Communities argues that "Article 3.8 of the DSU allows the defending party to rebut the presumption that the challenged measure causes a nullification or impairment of a benefit accruing to the complaining party, even where it is established that the measure itself is not in compliance with the WTO rules".
  In the European Communities' view:
"The United States and the Third Parties supporting them have asked the Panel to simply assume automatically that there is always 'nullification or impairment' once a GATT violation is established, without offering the defending party the opportunity to rebut this presumption.  However, eliminating the possibility of defending parties to rebut the presumption of 'nullification or impairment' after a violation of the GATT is established, requires the amendment or deletion of Article 3.8 of the DSU."

2.22 The European Communities adds that since "the Cotonou Preference has no 'impact on the value of relevant EC imports from the United States'"
, it therefore "does not cause the United States any nullification or impairment of a benefit for which the European Communities can face suspension of concessions"
, under Article 22 of the DSU. Accordingly, the European Communities requests the Panel to find that:
"[T]he existence of the Cotonou Preference between the end of 2005 and the end of 2007 does not cause any 'nullification or impairment' of any benefit accruing to the United States."

2. The United States' response

2.23 In response, the United States considers that "the Panel should dismiss the [European Communities'] arguments".
 In the United States' view, the arguments relating to both the United States' alleged lack of standing and the alleged lack of nullification or impairment:
"[I]gnore the clear guidance of the Appellate Body in the underlying EC – Bananas III proceedings, in which it addressed these very same issues and rejected very similar reasoning by the [European Communities]."

2.24 The United States adds that, in the original EC – Bananas III proceedings, "the Appellate Body upheld the panel's finding that the United States 'had standing' to bring claims under the GATT 1994
 against the EC's banana measures."

2.25 Regarding the alleged lack of nullification or impairment, the United States considers that:

"[T]o prevail on its claims of an EC breach of GATT Articles I and XIII, the United States is not required to demonstrate that the EC's banana measures nullify or impair benefits accruing to it.  In arguing to the contrary, the EC confuses the function of dispute settlement proceedings under DSU Articles 6 and 21.5 with arbitration proceedings under DSU Article 22."

2.26 In the United States' view:
"By focusing on nullification or impairment, the EC's argument seems to presume that the ultimate outcome of dispute settlement is the suspension of concessions by the complaining Member in order to achieve compliance by the responding Member.  There are, of course, two other preferred outcomes set out in Article 3.7 of the DSU:  a mutually agreed solution consistent with the covered agreements and withdrawal of WTO-inconsistent measures.  In addition, there is resort to compensation.  Indeed, Article 3.7 of the DSU characterizes suspension of concessions as a 'last resort'."

2.27 The United States further adds that:
"[T]he EC made a similar argument to the original panel and Appellate Body, but its argument was rejected.  The reasoning of the Appellate Body remains applicable here.  In determining that the United States did in fact suffer nullification or impairment of benefits at the hands of the EC's banana measures, the Appellate Body made clear that a showing of trade effects is unnecessary for purposes of demonstrating that there has been a breach of a provision of the GATT."

2.28 The United States concludes that:

"[T]he clear EC breaches of GATT Articles I and XIII obviate the need for the United States to affirmatively demonstrate the trade effects caused by the EC's banana measures.  As noted by the Appellate Body, 'the United States is a producer of bananas and ... a potential export interest by the United States cannot be excluded.'
  In addition, 'the internal market of the United States for bananas could be affected by the EC banana regime and by its effects on world supplies and world prices of bananas.'
  Thus, the Panel should dismiss the EC's arguments."

3. Panel's analysis

(a) Verification of the United States' standing to commence these proceedings
2.29 As noted above, the European Communities requests the Panel to determine as an initial matter whether the United States "has 'standing' to commence these proceedings".

2.30 Article 3.7 of the DSU reads in part:

"Before bringing a case, a Member shall exercise its judgement as to whether action under these procedures would be fruitful.  The aim of the dispute settlement mechanism is to secure a positive solution to a dispute.  A solution mutually acceptable to the parties to a dispute and consistent with the covered agreements is clearly to be preferred…"

2.31 The Appellate Body has indicated that the first sentence of this paragraph:

"[R]eflects a basic principle that Members should have recourse to WTO dispute settlement in good faith, and not frivolously set in motion the procedures contemplated in the DSU …"

2.32 In the same report, the Appellate Body went on to point out the self-regulating nature of the mechanism contained in that sentence:

"Given the 'largely self-regulating' nature of the requirement in the first sentence of Article 3.7, panels and the Appellate Body must presume, whenever a Member submits a request for establishment of a panel, that such Member does so in good faith, having duly exercised its judgement as to whether recourse to that panel would be 'fruitful'.  Article 3.7 neither requires nor authorizes a panel to look behind that Member's decision and to question its exercise of judgement ..."

2.33 The Panel starts by noting that the current proceedings involve what is termed a "compliance" case, under Article 21.5 of the DSU, regarding whether certain measures allegedly taken to comply with the recommendations and rulings of the DSB in an original dispute conducted under the WTO's dispute settlement procedures are consistent with the WTO covered agreements.  By their nature, compliance cases are linked with the original proceedings in the dispute.  As noted by the Appellate Body:
"Article 21.5 proceedings do not occur in isolation from the original proceedings, but … both proceedings form part of a continuum of events."

2.34 The Panel does not need to make a general determination regarding whether panels may be required to assess when a Member has "standing" to initiate dispute settlement proceedings under the DSU.  Rather, we note that the United States was a complaining party in the original proceedings of the present case.  In that case, the European Communities' bananas regime was found to be inconsistent with the WTO covered agreements and to have resulted in the nullification or impairment of trade benefits that should have accrued to the United States under such agreements.  Accordingly, in the circumstances of the present case, the United States, as an original complainant, holds a particular interest in ensuring that the measure in question is brought into conformity with the WTO agreements.  The European Communities has failed to rebut the existence of that particular interest.  Accordingly, the Panel does not need to conduct, under the current compliance proceedings, a separate analysis of whether, in the words of the European Communities, "the alleged violation of a WTO rule sufficiently 'touches' upon the interests of the [United States] so as to justify [that] party's 'standing' to commence dispute settlement proceedings".

2.35 For the reasons indicated above, and especially in view of the particular interest of the United States in the current compliance proceedings, the Panel finds that the United States had, under the DSU, the right to request the initiation of such proceedings.
(b) Verification of the nullification or impairment of trade benefits accruing to the United States
2.36 As noted above, the European Communities has asked the Panel that, should it conclude that the United States has standing and that the preference granted by the European Communities to an annual duty-free tariff quota of imported bananas originating in ACP countries (the Cotonou Preference) is inconsistent with the GATT, the Panel should then "examine what is the nullification or impairment suffered by the United States."

2.37 The European Communities' request regarding the alleged lack of nullification or impairment of trade benefits accruing to the United States is contingent upon the Panel having found that the preference granted by the European Communities to an annual duty-free tariff quota of imported bananas originating in ACP countries is inconsistent with the GATT. Accordingly, the Panel shall turn to this issue after having considered the substantive claims made, under Articles I and XIII of the GATT 1994, by the United States against the preferences granted by the European Communities.

4. Conclusion

2.38 For the reasons indicated in this section, the Panel preliminarily finds that the United States had, under the DSU, the right to request the initiation of the current compliance proceedings.
D. Preliminary objection of the european communities concerning whether the United States is barred from challenging the European Communities' Bananas Import Regime as a result of the Bananas Understanding signed in April 2001
1. Arguments of the parties

(a) The European Communities' arguments
2.39 The European Communities argues that the complaint brought by the United States:
"[S]hould be dismissed in its entirety because ... the United States has already accepted the continuation of the Doha waiver until the end of 2007 in the [Bananas] Understanding [it signed with the European Communities in April 2001]."

2.40 The European Communities adds that:

"On May 29, 2001 and May 30, 2001, the United States and the European Communities exchanged Letters confirming their 'common understanding' of their 'April 11 agreement'."

2.41 The European Communities argues that:

"In light of the content of the [Bananas] Understanding and the Letters and the rights and obligations mutually accepted by both parties ... the Understanding is indeed a 'mutually agreed solution' to the banana dispute between the United States and the European Communities".

2.42 Regarding the content of the Bananas Understanding, the European Communities asserts that:
"[T]he Understanding (i) describes in great detail the characteristics of the two banana import regimes that the European Communities should implement by July 1, 2001 and by January 1, 2002 respectively and (ii) expressly provides that the United States' retaliation measures will be initially suspended and then terminated upon the implementation by the European Communities of the second import regime on January 1, 2002.  Moreover, the Letters provide even further detail on the allocation of the licences to certain operators and the mutual rights and obligations of the United States and the European Communities if various events occur ...

[T]he Understanding [also] provides that the United States should support the grant of the 'waiver of Article I of the GATT that the EC has requested for preferential access to the EC of goods originating in ACP states signatory to the Cotonou Agreement'."

2.43 According to the European Communities, the Bananas Understanding is "a mutually agreed solution, as this term is defined in the DSU and, therefore, it is binding upon the United States".
  In the European Communities' view, pursuant to the Bananas Understanding:
"The United States has done more than simply voting in favour of the Cotonou Preference waiver.  The United States has entered into an international agreement with the European Communities accepting the existence of the Cotonou Preference until the end of 2007 and, most importantly, it has received specific consideration for doing so."

2.44 In particular, the European Communities argues that it:
"[H]as fully complied with its obligations under the [Bananas] Understanding in good faith and relying on the expectation that the United States would also comply with its own obligations."

2.45 According to the European Communities, the obligations of both parties, as provided in the Bananas Understanding, were the following:
"[A]s of July 1, 2001, the European Communities would implement an import regime on the basis of historical licensing and with certain characteristics defined in Annex 1 of the Understanding.  Upon the European Communities' implementation of this regime, the United States would provisionally suspend its retaliation measures.

As soon as possible thereafter, the European Communities would implement another import regime on the basis of historical licensing with certain other characteristics defined in Annex 2 of the Understanding.  Upon the European Communities' implementation of that regime, the United States' right to suspend its concessions would be terminated.  The deadline for the implementation of that regime was January 1, 2002.  If the European Communities failed to implement the new regime by that date, the United States would have the right to re-impose their retaliation measures."

2.46 The European Communities adds that it "implemented the new import regime within the agreed deadline and the United States' right to suspend concessions was terminated" and that "[t]his was the end of the banana dispute between the United States and the European Communities".

2.47 As regards the United States' compliance with the Bananas Understanding, the European Communities states that the United States agreed "to have [its] retaliation rights terminated"
 and voted in favour of approving the Doha waiver, exempting the Cotonou Agreement's trade preferences from the application of Article I of the GATT until the end of 2007.

2.48 The European Communities argues that:

"[T]he points raised by the United States ... do not suffice to rebut the European Communities' argument that the Understanding is indeed a 'mutually agreed solution' for purposes of the DSU, as evidenced by its content, the rights and obligations that the parties undertook with it, the termination of the United States' retaliation measures agreed therein and the side letters exchanged between the parties soon after the signing of the Understanding."

2.49 Concerning the 26 June 2001 communication on the Bananas Understanding to the DSB in which the United States stated that the "[Bananas] Understanding identifies the means by which the long-standing dispute over the EC's banana import regime can be resolved, but ... does not in itself constitute a mutually agreed solution pursuant to Article 3.6 of the DSU"
, the European Communities claims that:
"The Panel should not take into consideration the unilateral statement issued by the United States after the signing of the Understanding and the Letters."

2.50 According to the European Communities:
"[T]he analysis of the legal status and effect of the [Bananas] Understanding should be based on its content and on the confirmations contained in the Letters exchanged between the parties, where their true common intentions and mutual understandings and undertakings are expressed."

2.51 The European Communities points out that:
"[T]he [Bananas] Understanding (i) describes in great detail the characteristics of the two banana import regimes that the European Communities should implement by July 1, 2001 and by January 1, 2002 respectively and (ii) expressly provides that the United States' retaliation measures will be initially suspended and then terminated upon the implementation by the European Communities of the second import regime on January 1, 2002.  Moreover, the Letters provide even further detail on the allocation of the licences to certain operators and the mutual rights and obligations of the United States and the European Communities if various events occur."

2.52 Furthermore, the European Communities argues that it:
"[C]annot see why a document that 'sets out a path' with the 'means to resolve a dispute' should not qualify as a mutually agreed solution for purposes of the DSU.  Indeed, by definition, a 'mutually agreed solution' can be nothing else than a document that sets the terms of the solution mutually agreed between the parties.  More often than not, a 'mutually agreed solution' will describe the actions that the parties have undertaken to perform (or refrain from) in the future".

2.53 The European Communities also supports the argument made by a number of ACP third parties (namely Belize, Cameroon, Côte d'Ivoire, Dominica, the Dominican Republic, Jamaica, Madagascar, St. Lucia, St. Vincent and the Grenadines, and Suriname) that:
"The fact that the agreed solution between the EC and the US necessarily prevents the US from referring the issue of the WTO consistency of the new EC banana import regime under Article 21.5 proceedings is supported by the fact that [with the agreement of all WTO Members, in February 2002,] pursuant to the Understandings reached with Ecuador and the US, the banana dispute was taken off the agenda of the Dispute Settlement Body in accordance with Article 21.6 of the DSU
."

2.54 In this regard, the European Communities argues that, under the DSU:
"[R]ecourse to a compliance panel [is only allowed] when there is disagreement in the sense of Article 21.5 of the DSU.  On the contrary, a compliance panel is excluded when a dispute has been settled.  In fact, such a dispute is considered resolved once and for all.  This is evidenced by the wording of Article 21.6 of the DSU, which specifies that the issue of implementation of the recommendations or rulings of the DSB stays on its agenda 'until the issue is resolved'. This obviously means that a dispute taken off the [DSB's] agenda is considered resolved.
This is precisely what happened in the present case.  In fact, the Bananas III dispute between the European Communities and the Unites States has been settled through a mutually agreed solution (namely, the [Bananas] Understanding).  This is evidenced by the fact that – after the conclusion of the Understanding - the United States agreed, first, to suspend its retaliatory measures and, ultimately, to terminate those measures. Further, the issue of the implementation of the EC-Bananas III DSB recommendations and rulings was withdrawn from the DSB's agenda with the consent of all WTO members (including the United States), in accordance with Article 21.6 of the DSU."

2.55 The European Communities also contends that:
"[E]ven if it is assumed arguendo that the [Bananas] Understanding is not a 'mutually agreed solution' for purposes of Article 3.6 of the DSU, it cannot be denied that it is a bilateral agreement between the United States and the European Communities with which both parties undertook certain obligations and acquired certain rights.  As such, the Understanding forms part of the 'applicable rules of law' between the parties to the dispute, as this term is defined in customary international law and codified in Article 31, paragraph 3(c) of the Vienna Convention on the Law of the Treaties.  Therefore, its terms must be taken into consideration in order to determine the parties' mutual rights and obligations under the GATT and the DSU."

2.56 In particular, the European Communities maintains that:

"[G]iven that the United States has accepted in the [Bananas] Understanding the principle that the Cotonou Preference would continue to exist until the end of 2007, the United States is now barred from challenging the existence of the Cotonou Preference in the period between the end of 2005 and the end of 2007, irrespective of the reasons that the United States may claim in its complaint."

2.57 In response to the United States' argument that "Article 31(3)(c) of the Vienna Convention deals with interpretation of the covered agreements"
 and that, "[s]ince the EC-US Understanding is a bilateral agreement between only the parties to this dispute, not all Members of the WTO, it cannot be considered part of any 'applicable rules of law' that could inform the panel's interpretation of the covered agreements"
, the European Communities responds that:
"There is a very large number of bilateral agreements between WTO Members which are not listed in Appendix 1, but are given legal effect and are taken into account by the WTO dispute settlement system."

2.58 The European Communities further asserts that:
"[T]he report of the panel in EC – Approval and Marketing of Biotech Products [makes] clear that, in determining the rights and obligations of the parties to a dispute under the GATT and the DSU, it is possible for a panel to take into consideration the terms of any international agreement to which all parties to the dispute participate.  In the view of the European Communities, in interpreting the WTO obligations and rights of two WTO Members in relation to each other, it is necessary to take into consideration any relevant international agreement to which those two Members are a party.  This is precisely the case with the [Bananas] Understanding, which has been signed by both parties to the present dispute.  Therefore, the European Communities respectfully requests the Panel to reject the assertion that the United States attempts to base on EC – Approval and Marketing of Biotech Products".

2.59 In response to the United States' argument that "during the India – Autos proceeding (which, like the negotiation of the EC-US Understanding, took place in the spring of 2001), the EC ... held the view that a mutually agreed solution could not prevent recourse to the DSU"
, the European Communities responds that:
"In analysing the legal effects of mutually agreed solutions, the [India – Autos] panel stated in paragraph 7.113 of its report:

... such agreements are expressly referred to and supported by the DSU.  It is certainly reasonable to assume, particularly on the basis of Article 3 of the DSU ... that these agreed solutions are intended to reflect a settlement of the dispute in question, which both parties expect will bring a final conclusion to the relevant proceedings.

The panel also found in paragraph 7.115 of its report that 'it may also be the case that it cannot be lightly assumed that those drafters intended mutually agreed solutions, expressly promoted by the DSU, to have no meaningful legal effect in subsequent proceedings'.  These statements confirm that the panel in India – Autos considered it possible that a mutually agreed solution could bar a party from commencing dispute settlement proceedings.  Therefore, the United States cannot rely on that panel's report to support an assertion that a mutually agreed solution like the [Bananas] Understanding cannot constitute a bar on the United States' right to challenge the Cotonou Preference."

2.60 The European Communities finally adds that:
"[E]ven if it were to be assumed that the provisions of the Understanding itself cannot be taken into consideration in determining the rights and obligations of the parties to this dispute, the application of the principle of good faith on the facts of this case would bar the United States from challenging the Cotonou Preference."

2.61 In the European Communities' opinion:
"[T]he principle of good faith, which runs through the entire DSU
 and defines the outer limits of the application of all rights recognized by the DSU to WTO Members, bars the United States from challenging the Cotonou Preference.  As already mentioned, the United States has already drawn the benefits from the Understanding and was from the very beginning aware of the legal status of the Understanding and of the obligations it undertook with it.  Moreover, the European Communities has fully complied with its obligations under the Understanding in good faith and relying on the expectation that the United States would also comply with its own obligations.  The application of the principle of good faith on these facts requires the United States to perform now its part of the deal and refrain from challenging the existence of the Cotonou Preference until the end of 2007."

2.62 Thus, the European Communities concludes that:
"Granting to WTO Members the right to renege on the agreements with which they reach mutually agreed solutions to their disputes would seriously compromise the effectiveness of these mutually agreed solutions and would foster the 'contentious' character of the dispute resolution system.  This would be inconsistent with the purpose of the DSU as reflected in Article 3.10 and with the principles enshrined in Article 3.7 (where it is stated that mutually agreed solutions are to be preferred)."

2.63 For the reasons explained above, the European Communities requests the Panel to dismiss "the complaint of the United States ... in its entirety".

(b) The United States' response
2.64 The United States confirms that in April 2001 it reached with the European Communities "an Understanding on Bananas".
  The United States also:
"[A]cknowledges that the [Bananas] Understanding is an important document in the long history of this dispute.  It sets out what the United States and the EC, back in 2001, considered to be means to resolve the bananas dispute."

2.65 The United States, however, argues that:
"[T]he [European Communities'] assertion that because the United States has 'accepted in the EC-US Understanding the principle that the Cotonou Preference would continue to exist until the end of 2007, the United States is now barred from challenging the existence of the Cotonou Preference in the period between the end of 2005 and the end of 2007' ... is incorrect".

2.66 The United States asserts that:

"[N]othing in the EC-US [Bananas] Understanding says that the United States was agreeing to a reduction in its rights to challenge the WTO-consistency of any EC measure.  [The Bananas Understanding] contains no clause or provision in which the United States 'accepted' that it would be 'barred' from recourse to the Dispute Settlement Understanding."

2.67 The United States adds that:

"[A]s contemplated by the EC-US [Bananas] Understanding, the United States did support the adoption of a waiver of the EC's Article I obligations, and a waiver was ultimately approved at Doha.  Article 3bis of the waiver states that '[w]ith respect to bananas, the additional provisions in the Annex shall apply.'
  These additional provisions ... set out conditions which the new EC regime on bananas would have to meet.  The provisions also set out a special arbitration mechanism whereby if an arbitrator found twice that the EC regime did not meet the conditions set out in the Annex, the Article I waiver would cease to apply with respect to bananas before the end of 2007 ...  [T]he United States believes that the EC's Article I waiver ceased to apply upon entry into force of the new EC regime for bananas on January 1, 2006."

2.68 The United States disagrees "with the EC's contention that the EC-US [Bananas] Understanding represented a 'mutually agreed solution' as that term is used in the DSU."
  In the United States' view:
"[I]t is clear from its text that the EC-US [Bananas] Understanding was a document that identified the 'means' to resolve the dispute, and set out a path forward, but that no solution acceptable to both parties had yet been put in place on the date of the EC-US [Bananas] Understanding and that the Understanding was not itself the end of the dispute."

2.69 The United States further states that it:

"[D]id not and does not consider that the Understanding was a 'mutually agreed solution' for purposes of Article 3.6.  The United States made this clear immediately after the EC unilaterally notified the Understanding to the DSB as a 'mutually agreed solution' in June of 2001 ...  As the United States made clear to the EC and all Members in 2001, the Understanding identified 'the means by which the long-standing dispute ... can be resolved, but, as is obvious from its own text, it does not in itself constitute a mutually agreed solution pursuant to Article 3.6 of the DSU'.
"

2.70 The United States adds that:

"Even if the Understanding were a 'mutually agreed solution', nothing in the DSU permits the legal consequence that the EC proposes.  The DSU provides three limited consequences for 'mutually agreed solutions'.  Article 3.6 requires that mutually agreed solutions be notified to the DSB and the relevant Councils and Committees.  Article 12.7 provides that the existence of a mutually satisfactory solution reached prior to the conclusion of a panel proceeding affects the form and content of the panel's report.  And Article 22.8 provides that the suspension of concessions or other obligations shall only be applied until, inter alia,  a mutually satisfactory solution is reached.  The fact that the legal consequences of a 'mutually agreed solution' are spelled out in these three provisions is significant because it stands in stark contrast to the lack of any provision that assigns the legal consequences that the EC would now attribute to such solutions.

In particular, there is no basis in Article 22.8 of the DSU, elsewhere in the DSU, or elsewhere in the covered agreements for the EC argument that parties to a 'mutually agreed solution' are precluded from having recourse to Article 21.5 proceedings."

2.71 The United States also disagrees:
"[W]ith the EC's assertion that, pursuant to Article 31(3)(c) of the Vienna Convention on the Law of Treaties ('Vienna Convention'), the EC-US [Bananas] Understanding must be taken into consideration to determine the parties' rights and obligations under the GATT 1994 and the DSU."

2.72 In the United States' opinion:
"Since the EC-US [Bananas] Understanding is a bilateral agreement between only the parties to this dispute, not all Members of the WTO, it cannot be considered part of any 'applicable rules of law' that could inform the panel's interpretation of the covered agreements ...

[T]he DSU cannot be used to settle a dispute as to the meaning or effect of the EC-US [Bananas] Understanding, and the DSU cannot enforce the Understanding by blocking a party to the Understanding from recourse to the DSU."

2.73 The United States further adds that:

"[I]t is telling that [in a previous case] the EC, as a complaining party, has taken the opposite view of the one it advances in this dispute ...  [I]n India – Autos, 'the European Communities argued that, not being a "covered agreement" under the DSU, the [mutually agreed solution] cannot be invoked by India "in order to justify the violation of its obligations under the GATT and the TRIMs Agreement."'
  For the same reason, the EC-[Bananas] US Understanding – whether or not it is a 'mutually agreed solution' – cannot 'be invoked by [the EC] 'in order to justify the violation of its obligations under the GATT'."

2.74 The United States disagrees with the argument advanced by some third parties that "the fact that the agreed solution between the EC and the US necessarily prevents the US from referring the issue of the WTO consistency of the new EC banana import regime under Article 21.5 proceedings is supported by the fact that pursuant to the Understandings reached with Ecuador and the US, the banana dispute was taken off the agenda of the Dispute Settlement Body in accordance with Article 21.6 of the DSU"
.
  In the United States' view:
"It is incorrect to say that the issue was 'withdrawn' from the [DSB's] agenda.  Instead, as is apparent from the DSB minutes for the February 1, 2002
 meeting all that happened was that the EC declared its view that 'this matter should now be withdrawn from the agenda' (presumably meaning that despite Article 21.6, the EC need no longer put a status report on the agenda of future DSB meetings).  A review of the minutes confirms that Ecuador agreed there was no need for the EC to put the issue on the agenda of future DSB meetings in light of the fact that the EC had taken the step set out in paragraph D of the Understanding and the next step that would need to be taken by the EC was implementation of a tariff only regime by January 1, 2006.  The DSB simply 'took note' of the statements and did not take a decision on this issue.  The fact that other Members did not request that this matter be on the agenda of subsequent meetings presumably reflects that little would have been gained by keeping this matter on the DSB agenda until the EC took the next step on January 1, 2006.

It is also clear from the statements made at the meeting that the dispute was not considered 'resolved'."

2.75 The United States concludes that "[t]he EC's ... preliminary objection - that the EC-US [Bananas] Understanding bars this proceeding – is ... groundless".

2. Panel's analysis

2.76 In order to decide this preliminary issue, the Panel will analyse first the nature and scope of this preliminary objection of the European Communities, in particular in regard to Article 21.5 of the DSU.  The Panel will then assess the European Communities' preliminary objection.
2.77 The Panel recalls that in US – Wool Shirts and Blouses the Appellate Body noted that:

"[I]t is a generally‑accepted canon of evidence in civil law, common law and, in fact, most jurisdictions, that the burden of proof rests upon the party, whether complaining or defending, who asserts the affirmative of a particular claim or defence.  If that party adduces evidence sufficient to raise a presumption that what is claimed is true, the burden then shifts to the other party, who will fail unless it adduces sufficient evidence to rebut the presumption."
  (footnote omitted)
2.78 The Appellate Body concluded in the same dispute that, on the one hand, "a party claiming a violation of a provision of the WTO Agreement by another Member must assert and prove its claim"
 and, on the other hand, "[i]t is only reasonable that the burden of establishing ... a defence should rest on the party asserting it.
"
  This general approach to the burden of proof has been confirmed in a number of reports since then, including more recently in regard to compliance proceedings pursuant to Article 21.5 of the DSU.

2.79 Accordingly, the Panel needs to assess first whether the European Communities has made a prima facie case supporting its preliminary objection.  If such a prima facie case was found to exist, the Panel would turn to assessing whether the United States has succeeded in rebutting this preliminary objection by the European Communities.

(b) The nature and scope of this preliminary issue under Article 21.5 of the DSU

2.80 In addition to other objections that are addressed in specific sections of this report
, the European Communities questions the United States' right to contest the ACP preference because of the Bananas Understanding signed with the European Communities in April 2001, both in general in the context of WTO dispute settlement
 and particularly in a compliance dispute.
  The Panel recalls that under its terms of reference its task is to examine the matter raised by the United States in its request for the establishment of a panel made under Article 21.5 of the DSU and to make such findings as will assist the DSB in making the recommendations or in giving the rulings provided for in the WTO agreements.
  Accordingly, the Panel will limit its consideration of the preliminary issue raised by the European Communities to whether the United States is prevented, as a result of the Bananas Understanding, from bringing a compliance dispute pursuant to Article 21.5 of the DSU.
2.81 In order to address the issue of whether the Bananas Understanding can prevent the United States from bringing a compliance dispute, the Panel will start by considering the scope of compliance disputes.  In relevant part, Article 21.5 of the DSU provides that:
"Where there is disagreement as to the existence or consistency with a covered agreement of measures taken to comply with the recommendations and rulings such dispute shall be decided through recourse to these dispute settlement procedures, including wherever possible resort to the original panel."
2.82 The United States has brought this dispute under Article 21.5 of the DSU, by making the following request:
"As there is 'disagreement as to the existence or consistency with a covered agreement of measures taken to comply with the recommendations and rulings' of the DSB between the United States and the EC, the United States respectfully seeks recourse to Article 21.5 of the DSU in this matter.  The United States requests that the DSB refer the matter to the original panel, if possible, pursuant to Article 21.5 of the DSU."

2.83 As a different preliminary objection, the European Communities has argued that the United States' complaints should be rejected, as they fall outside of the scope of Article 21.5 of the DSU.  In the European Communities' view, its current bananas import regime is not "a measure taken to comply" with the recommendations and rulings of the DSB.
  The Panel will deal with this different preliminary issue separately.  Instead, in this section the Panel will focus on the more narrow issue of whether the Bananas Understanding signed between the European Communities and the United States in April 2001 bars the United States from bringing this compliance challenge.
(c) Is the United States barred by the Bananas Understanding from bringing this compliance challenge?

(i) Panel's approach

2.84 The Panel notes that the European Communities makes the following suggestion to the Panel:
"[T]he Panel should take into consideration the terms of these agreements [agreements to which all parties to a dispute participate and with which all parties to the dispute undertake certain rights and obligations within the context of the DSU and the GATT;  i.e., ] in determining the rights and obligations of the parties towards each other.  It is not contested today that the Panel should enforce the agreement between the parties to dispense with formal consultations prior to requesting the establishment of the Panel.  Equally, the Panel must also enforce the agreement between the parties that allows the European Communities to follow a certain course of action in exchange for the United States' receiving specific consideration.
This agreement is the [Bananas] Understanding, with which the United States accepted that the European Communities would continue to offer the Cotonou Preference to the ACP countries until the end of 2007.  The United States cannot now renege on its obligations and challenge the existence of the Cotonou Preference until the end of 2007, because the United States has already received specific consideration for entering into the Understanding and was aware of the legal nature of the Understanding from the very beginning."

2.85 As indicated above, the European Communities appears to be making a sequential argument under its first preliminary objection.
  First, the European Communities argues that the Bananas Understanding constitutes a mutually agreed solution providing for the ACP preference, and therefore the United States is prevented from contesting the conformity of the European Communities' current banana import regime in a compliance dispute.  Second, the European Communities makes a similar, residual argument "even if it is assumed arguendo that the [Bananas] Understanding is not a 'mutually agreed solution' for purposes of Article 3.6 of the DSU."
  If that were the case, the European Communities argues that the Bananas Understanding is "a bilateral agreement between the United States and the European Communities with which both parties undertook certain obligations and acquired certain rights [and, as such,] its terms must be taken into consideration in order to determine the parties' mutual rights and obligations under the GATT and the DSU."
  Third, the European Communities adds that, "even if it were to be assumed that the provisions of the Understanding itself cannot be taken into consideration in determining the rights and obligations of the parties to this dispute, the application of the principle of good faith on the facts of this case would bar the United States from challenging the Cotonou Preference."

2.86 In any event, the European Communities argues that:
"[G]iven that the United States has accepted in the [Bananas] Understanding the principle that the Cotonou Preference would continue to exist until the end of 2007, the United States is now barred from challenging the existence of the Cotonou Preference in the period between the end of 2005 and the end of 2007, irrespective of the reasons that the United States may claim in its complaint."

2.87 Accordingly, there are two common elements in the European Communities' arguments under this preliminary issue:

(a) The alleged legally binding nature of the Bananas Understanding on the United States, whether or not such Understanding qualifies as a mutually agreed solution;  and,
(b) That, as the European Communities puts it, "the United States has accepted in the [Bananas] Understanding the principle that the Cotonou Preference would continue to exist until the end of 2007."

2.88 These two questions are potentially relevant for addressing this preliminary objection by the European Communities.  The Panel will first assess whether the Bananas Understanding bars the United States from bringing this compliance challenge, by first looking at the language of the Understanding.  Only if the Panel was to find that the Bananas Understanding bars the United States from bringing this dispute, would the Panel then turn to assessing, as suggested by the European Communities, whether the Understanding indeed qualifies as a mutually agreed solution, whether it qualifies as an agreement binding on the United States for the purposes of WTO dispute settlement, or whether the application of the principle of good faith on the facts of this case would otherwise bar the United States from challenging the Cotonou Preference.

2.89 The Panel will follow the approach of the panel in India – Autos:  it will conduct a case-specific analysis of the preliminary issue raised by the European Communities.  Indeed, in the India – Autos dispute, in which the question of whether a mutually agreed solution can prevent a party from bringing a dispute was raised, the panel noted that:

"Without clear guidance in the DSU, this question raises an important systemic issue.  ...  There may be significant differences between the provisions of mutually agreed solutions from case to case, which may ... make it difficult to draw general conclusions as to the relevance of [mutually agreed] solutions to subsequent proceedings other than on a case by case basis."

2.90 Further, the panel in India – Autos found that it "need[ed] to consider … the terms of the MAS"
 because "[u]ltimately, it is the terms of the MAS that are the only possible source of any restriction on our jurisdiction."
  The Panel agrees with the European Communities' argument in these proceedings that "the analysis of the legal status and effect of the Understanding should be based on its content and on the confirmations contained in the Letters exchanged between the parties, where their true common intentions and mutual understandings and undertakings are expressed."

2.91 The Panel intends to address this preliminary issue raised by the European Communities.  At the same time, however, the Panel does not consider it necessary for the resolution of this dispute to address the more general issue of whether or not mutually agreed solutions or legally binding agreements between parties to a dispute may prevent parties to such instruments from bringing compliance disputes.  The Panel agrees with the panel in India – Autos that this general issue "is not expressly addressed in the DSU".
  The Panel also recalls that, under Article 3.2 of the DSU, the WTO dispute settlement system "serves to preserve the rights and obligations of Members under the covered agreements, and to clarify the existing provisions of those agreements in accordance with customary rules of interpretation of public international law."  Further, under the same provision, "[r]ecommendations and rulings of the DSB cannot add to or diminish the rights and obligations provided in the covered agreements."

2.92 With regard to the method of assessment, the panel in India – Autos recognized that "[a]s [an] MAS is not a covered agreement, it is not expressly subject to the DSU requirement to utilise customary rules of interpretation of international law." 
  Nevertheless, that panel also stated that:
"[S]ince [the MAS in question] is an agreement among States, the Panel finds it appropriate to address the terms of this agreement in accordance with the customary rules of interpretation of international law.  It will therefore consider the ordinary meaning of the terms of the MAS in light of their context and taking into account their object and purpose."

2.93 In the light of that statement by the panel in India – Autos and given the argument of the European Communities that the Bananas Understanding would qualify as a mutually agreed solution, this Panel will analyse the terms of the Bananas Understanding in accordance with the customary rules of interpretation of international law, as expressed in Articles 31 and 32 of the Vienna Convention on the Law of Treaties to establish whether the Bananas Understanding prevents the United States from bringing this compliance dispute.  This is without prejudice to the actual legal status of the Bananas Understanding, which the Panel will not address at this stage.

(ii) The terms and main elements of the Bananas Understanding

2.94 Turning to the analysis of the terms of the Bananas Understanding, the Panel notes that the Understanding provides that "[t]he European Commission and the United States have identified the means by which the long-standing dispute over the EC's banana import regime can be resolved."

2.95 The Bananas Understanding sets out various future steps to be taken by its parties, who are also the parties to the dispute before this Panel.  The Understanding first addresses the three distinct steps to be taken by the European Communities following the adoption of the Understanding.  First, the Understanding identifies the last, third step:
"In accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by Regulation No. (EC) 216/2001), the European Communities (EC) will introduce a Tariff Only regime for imports of bananas no later than 1 January 2006."
 (emphasis added).
2.96 Subsequently, the Bananas Understanding identifies the two initial steps to be implemented by the European Communities in the following terms:

"In the interim, the EC will implement an import regime on the basis of historical licensing as follows:

1.
Effective 1 July 2001, the EC will implement an import regime on the basis of historical licensing as set out in Annex 1.

2.
Effective as soon as possible thereafter, subject to Council and European Parliament approval and to adoption of the Article XIII waiver referred to in paragraph E, the EC will implement an import regime on the basis of historical licensing as set out in Annex 2.  The Commission will seek to obtain the implementation of such an import regime as soon as possible."

2.97 As for the United States, the Bananas Understanding prescribes two main steps.  First:
"The United States will lift its reserve concerning the waiver of Article I of the GATT 1994 that the EC has requested for preferential access to the EC of goods originating in ACP states signatory to the Cotonou Agreement; and will actively work towards promoting the acceptance of an EC request for a waiver of Article XIII of the GATT 1994 needed for the management of quota C under the import regime described in paragraph C(2) until 31 December 2005."

2.98 Second:

"With respect to the United States' imposition of increased duties applied to certain EC products as of 19 April 1999 covering trade in an amount of US$191.4 million per year (the "increased duties"):

1.
Upon implementation of the import regime described in paragraph C(1), the United States will provisionally suspend its imposition of the increased duties.

2.
Upon implementation of the import regime described in paragraph C(2), the United States will terminate its imposition of the increased duties."

2.99 The Bananas Understanding adds that "[t]he United States may reimpose the increased duties if the import regime described in paragraph C(2) does not enter into force by 1 January 2002."

2.100 Without addressing the legal status of the Bananas Understanding, the Panel agrees with the European Communities that, as Article 3.7 of the DSU provides, mutually agreed solutions constitute the "clearly preferred" solution to WTO disputes.  Also, the Panel recognizes the systemic importance of mutually agreed solutions for WTO dispute settlement, and the importance of parties complying with the terms of such a mutually agreed solution.

2.101 Nevertheless, the Panel reaches a different conclusion on Article 3.7 of the DSU than the European Communities on whether the Bananas Understanding can bar the United States from bringing this compliance challenge.  Indeed, Article 3.7 of the DSU also provides that "[t]he aim of the [WTO] dispute settlement mechanism is to secure a positive solution to a dispute" (emphasis added).
2.102 Further, under Article 3.2 of the DSU, "the dispute settlement system of the WTO is a central element in providing security and predictability to the multilateral trading system", and one of the objectives of the WTO dispute settlement system is "to preserve the rights and obligations of Members under the covered agreements".
2.103 Also, under Article 3.3 of the DSU:
"The prompt settlement of situations in which a Member considers that any benefits accruing to it directly or indirectly under the covered agreements are being impaired by measures taken by another Member is essential to the effective functioning of the WTO and the maintenance of a proper balance between the rights and obligations of Members" (emphasis added).
2.104 Finally, pursuant to Article 3.4 of the DSU, "[r]ecommendations or rulings made by the DSB shall be aimed at achieving a satisfactory settlement of the matter in accordance with the rights and obligations under [the DSU]" (emphasis added).

2.105 Accordingly, the Panel considers that any alleged solution to WTO disputes, including a mutually agreed solution, must "secure a positive solution" to the dispute in the sense of Article 3.7 of the DSU.  This requirement also applies to a solution that is alleged to be a "clearly preferred" or a legally binding one, as the European Communities argues in regard to the Bananas Understanding.  The Panel has already noted the emphasis in the DSU on the prompt settlement of disputes and on the "central" role of WTO dispute settlement in providing security and predictability to the multilateral trading system.  Given such emphasis, any solution to a WTO dispute can lead to a positive resolution of a dispute only if the solution provides an overall satisfactory and effective settlement to the dispute in question in the sense of Article 3.4 of the DSU.
2.106 The Panel notes that the parties do not contest the fact that both parties complied with intermediate steps identified in the Bananas Understanding.  Indeed, the United States recognizes that the European Communities complied with its obligations for the first two interim phases set out in the Understanding (i.e., implementing an interim import regime for bananas on the basis of historical licensing as set out in the annexes of the Understanding).  In turn, the European Communities recognizes that the United States has complied with its main obligations under the Understanding (i.e., provisionally suspending, and later terminating, its imposition of increased duties to certain EC products, as well as lifting its reserve concerning the adoption of the waivers requested by the European Communities).
2.107 Nevertheless, the Panel considers that ultimately the Bananas Understanding did not constitute a positive solution and an effective settlement to the dispute in question.
  The Panel reaches this view for the following three reasons taken together:

(a) The Bananas Understanding provides only for a means, i.e. a series of future steps, for resolving and settling the dispute;

(b) The adoption of the Bananas Understanding was subsequent to recommendations, rulings and suggestions by the DSB;  and,
(c) Parties have made conflicting communications to the WTO concerning the Bananas Understanding.

2.108 Before turning to these three issues, the Panel recalls that one of the main arguments of the European Communities under this preliminary issue is that the Bananas Understanding is a mutually agreed solution or a legally binding agreement for the purposes of WTO dispute settlement.  The Panel does not address that argument at this point;  however, the Panel does note that, assuming that the Bananas Understanding qualifies as a mutually agreed solution or a legally binding agreement for the purposes of WTO dispute settlement, there is a clear requirement for it to be consistent with the covered agreements.
2.109 Article 3.7 of the DSU not only expresses a "clear preference" for mutually agreed solutions, it also provides that "[a] solution mutually acceptable to the parties to a dispute and consistent with the covered agreements is clearly to be preferred." (emphasis added)  Article 3.5 of the DSU confirms this requirement of conformity in regard to all solutions, not only mutually agreed solutions, by stipulating that:
"All solutions to matters formally raised under the consultation and dispute settlement provisions of the covered agreements, including arbitration awards, shall be consistent with those agreements and shall not nullify or impair benefits accruing to any Member under those agreements, nor impede the attainment of any objective of those agreements."

2.110 This obligation of conformity is closely related to the requirement that an alleged mutually agreed solution or legally binding agreement can prevent the United States from bringing this compliance challenge only if such alleged mutually agreed solution or legally binding agreement provides a positive solution and effective settlement of the dispute.  An alleged mutually agreed solution or legally binding agreement could hardly provide a positive solution or effective settlement for the purposes of WTO dispute settlement without being in conformity with the covered agreements.

(iii) The Bananas Understanding provides only for a means for resolving and settling the dispute

2.111 As the analysis of the terms and main elements of the Bananas Understanding shows, the essence of the Understanding is a series of staged future steps that both sides agreed to take over a period of several years following the adoption of the Understanding.

2.112 The Panel notes that, by its own terms, the Bananas Understanding "identified the means by which the long-standing dispute over the [European Communities'] banana import regime can be resolved"
 (emphasis added).  In the light of that language and the various subsequent steps set out in the Bananas Understanding, it is difficult to see how the Bananas Understanding, even if it were an alleged mutually agreed solution or a binding agreement, could be an effective solution to a dispute in the absence of parties' full compliance with all the steps set out therein.
2.113 Also, as indicated earlier, the Panel considers that one of the main functions of the Bananas Understanding, if it were a mutually agreed solution or a binding agreement, as the European Communities argues, would be to provide an effective settlement to the dispute in question.  The Panel agrees with the panel in India – Autos, which was considering a mutually agreed solution providing for future steps by its parties, that:

"It is certainly reasonable to assume, particularly on the basis of Article 3 of the DSU, ... that [mutually] agreed solutions are intended to reflect a settlement of the dispute in question, which both parties expect will bring a final conclusion to the relevant proceedings."

2.114 The Panel has not been called upon to assess, for the purposes of resolving the current dispute, whether the steps set out in an alleged mutually agreed solution or other legally binding agreement between the parties to a dispute may be enforced under the DSU.
2.115 In any event, one of the reasons for the "clear preference" for mutually agreed solutions under Article 3.7 of the DSU, would seem to be that, by virtue of the mutual agreement of the parties that they involve, such solutions are supposed to provide the most effective solution and settlement to the dispute in question.
2.116 In this respect, an alleged mutually agreed solution or binding agreement that essentially serves to provide for future steps by its parties, like the Bananas Understanding, can only "secure a positive solution" in the sense of Article 3.7 of the DSU after implementation, because it is inseparably linked to those future steps and to full compliance by the parties with each of those steps.  In other words, for the purposes of providing a positive solution and effective settlement to the dispute in question, the full effect of the Bananas Understanding would be realized only after parties' compliance with all the steps set out in the Understanding.

2.117 The Panel recalls the importance of the requirement of consistency with the covered agreements of all solutions to WTO disputes.  Without assessing the legal status of the Bananas Understanding, the Panel considers that that requirement also applies to an alleged mutually agreed solution or legally binding solution that, like the Bananas Understanding, provides for a series of staged future steps by its parties.
2.118 Pursuant to Articles 3.7 and 3.5 of the DSU, any mutually agreed solution shall be consistent with the covered agreements.  By virtue of Article 3.5 of the DSU, the same requirement of consistency with the covered agreements applies to an alleged legally binding agreement that is intended to provide an effective solution to a particular dispute.
2.119 This link between on the one hand, alleged mutually agreed solutions or legally binding agreements and, on the other hand, the steps set out in such solutions or agreements, in the context of compliance with the covered agreements, is perhaps more obvious for alleged mutually agreed solutions or legally binding agreements recording the implementation of past steps agreed upon by the parties.  However, despite the different time perspective, the same link is equally valid in the context of alleged mutually agreed solutions or legally binding agreements setting out future steps.

2.120 In the light of that requirement of conformity with the covered agreements, the Panel remains convinced that a complainant must have the right of having recourse to WTO dispute settlement, under the DSU, in order to review the conformity with the covered agreements of a measure purportedly taken to implement a step set out in an alleged mutually agreed solution or other legally binding agreement.

(iv) The adoption of the Bananas Understanding subsequent to recommendations and suggestions by the DSB

2.121 The fact that the parties adopted the Bananas Understanding subsequent to a series of reports in this dispute by panels and the Appellate Body establishing inconsistency with the covered agreements constitutes relevant context for assessing the European Communities' preliminary objection.

2.122 The Dispute Settlement Body adopted the relevant reports with recommendations that the European Communities bring its measures into compliance, and suggestions how the European Communities might do that made in the related first compliance proceeding brought by Ecuador.
  Through these recommendations and suggestions, the DSB repeatedly tried to promote a resolution of this dispute.

2.123 The European Communities argues that "[a]s consideration for entering into the [Bananas] Understanding, the United States obtained a new EC banana import regime that would be in place from July 1, 2001 and until January 1, 2006".
  The European Communities adds that:

"[T]he [Bananas] Understanding does not contain any express provision imposing on the European Communities the obligation to implement a tariff only regime.  Paragraph B [of the Understanding] makes a simple reference to a provision of the European Communities' secondary legislation, which reflected the political decision of the European Communities to change its banana import regime.  This political decision had already been taken before the signing of the Understanding between the United States and the European Communities and their reaching an agreement on the appropriate 'measures taken to comply'.  This is confirmed by the fact that paragraph B refers to an already existing piece of European Communities' legislation."

2.124 To this argument, the United States has responded that:

"Paragraph B [of the Bananas Understanding] states that the EC 'will introduce a Tariff Only regime for imports of bananas no later than 1 January 2006.'  [A]lthough chronologically this would have been the last step to be taken, it is the first step outlined in the Understanding.  The EC's argument that this paragraph is just a 'simple reference' to secondary legislation 'which reflected the political decision of the European Communities to change its banana import regime'
 before the signing of the Understanding is an attempted post hoc rationale inconsistent with the plain text of the Understanding.  It ignores the fact that this was a central element in the 'means by which the long‑standing dispute over the EC's banana import regime can be resolved,' and cannot change the fact that there would be a continuum of actions to be taken, culminating with this step.  This would have been the final action to be taken in bringing the EC regime into compliance."

2.125 The European Communities further adds that:
"[T]he [Bananas] Understanding does not include any language that might indicate that the United States' acceptance of the Cotonou Preference until the end of 2007 was subject to any conditions relating to the characteristics of the Cotonou Preference.  At the time the Understanding was signed the only characteristic of the Cotonou Preference that was known to the parties and, therefore, was accepted by both of them was that banana imports from ACP countries would be assured 'more favourable treatment than that granted to third countries benefiting from the most favoured nation clause for the same products', as provided in Article 1 of Annex V to the Cotonou Agreement.  Therefore, as far as the United States is concerned, its acceptance of the Cotonou Preference is not qualified in any way."

2.126 The European Communities notified the Bananas Understanding with the following communication:

"The European Communities (EC) wish to notify the Dispute Settlement Body (DSB) that they have reached, with the United States of America and Ecuador, a mutually satisfactory solution within the meaning of Article 3.6 of the DSU regarding the implementation by the EC of the conclusions and recommendations adopted by the DSB in the dispute "Regime for the importation, sale and distribution of bananas" (WT/DS27)"
 (emphasis added).
2.127 Notwithstanding the European Communities' arguments, the Panel notes a close link between each of the following:  (i) the DSB recommendations and related suggestions made previously in this dispute;  (ii) the third, final step foreseen by the Bananas Understanding (i.e., the introduction by the European Communities of "a Tariff Only regime for imports of bananas no later than 1 January 2006");  and, (iii) the measures contested by the United States before this Panel.

2.128 As mentioned earlier, the Panel has not been called upon to assess whether, beyond the possibility of having alleged implementation steps reviewed under the DSU, the steps to be taken by parties under an alleged mutually agreed solution or legally binding agreement may be enforced under the DSU.  In any event, the close link between the Bananas Understanding and the recommendations and related suggestions of the DSB underscores the relevance of the Bananas Understanding for the resolution and settlement of this dispute.  At the same time, the link between the DSB recommendations and suggestions made previously in this dispute, the third, final step, foreseen by the Bananas Understanding, and the measures contested by the United States before this Panel confirms that the Bananas Understanding in itself cannot prevent the United States from bringing this compliance dispute.
2.129 Given those links, parties' compliance with all future steps set out in the Bananas Understanding is an even more important precondition of a positive solution and an effective settlement of the dispute.  However, while the United States recognizes the European Communities' compliance with the first two steps under the Bananas Understanding, the United States contests whether the European Communities has complied with the third step:  "to introduce a Tariff Only regime for imports of bananas no later than 1 January 2006"
:

"[T]he [Bananas] Understanding sets out a series of steps.  Two significant steps were to be achieved by July 1, 2001, and January 1, 2002.  As incentive to ensure that the EC took those steps, the United States agreed to first provisionally suspend its imposition of increased duties and then terminate the imposition of increased duties that the DSB had authorized the United States to apply.  This only proves that both the United States and the EC complied with what is set out in paragraphs C and D of the Understanding.  Up to that point, there had yet to be full compliance by the EC.  Per the terms of the Understanding, there was an additional step to be taken."

2.130 Further, in its compliance challenge, the United States challenges whether the current European Communities' bananas import regime is in conformity with the covered agreements.

(v) Parties' conflicting communications to the WTO concerning the Bananas Understanding

2.131 Article 3.6 of the DSU provides that:

"Mutually agreed solutions to matters formally raised under the consultation and dispute settlement provisions of the covered agreements shall be notified to the DSB and the relevant Councils and Committees, where any Member may raise any point relating thereto."

2.132 In addition to conformity with the covered agreements, notification is the other main requirement with regard to mutually agreed solutions under the DSU.  The Panel notes that Article 3.6 of the DSU uses the passive voice, and it does not specify whether the parties shall notify a mutually agreed solution separately or jointly, or whether notification by one of the parties to a mutually agreed solution is sufficient, and if so, whether the complainant or the respondent shall make the notification.

2.133 Accordingly, the Panel does not address whether the Bananas Understanding was notified properly under Article 3.6 of the DSU or whether, as a result, this notification would affect whether it could qualify as a mutually agreed solution.  At the same time, the Panel considers that the explicit notification requirement under Article 3.6 of the DSU is evidence of the importance that the DSU attaches to the notification of mutually agreed solutions to the WTO.  Thus, for the purposes of WTO dispute settlement, the reaching of an alleged mutually agreed solution between parties to a dispute needs to be complemented with notifying such agreement to all WTO Members.  The indispensability of this latter, multilateral element of mutually agreed solutions is underscored by the requirement, under Article 3.6 of the DSU, of notifying mutually agreed solutions not only to one WTO body or to the WTO in general but to the "DSB and the relevant Councils and Committees", and also by the explicit provision in Article 3.6 that in those bodies "any Member may raise any point relating thereto."
2.134 Article 3.5 of the DSU, the provision immediately preceding Article 3.6, sets out two basic requirements for "[a]ll solutions to matters formally raised under the consultation and dispute settlement provisions of the covered agreements":  (i) they "shall be consistent with [the covered] agreements";  and, (ii) they "shall not nullify or impair benefits accruing to any Member under [the covered] agreements, nor impede the attainment of any objective of those agreements."
2.135 The fulfilment of these two basic requirements of Article 3.5 of the DSU is an indispensable multilateral element of "[a]ll solutions to matters formally raised under the consultation and dispute settlement provisions of the covered agreements", including any alleged mutually agreed solution or legally binding agreement that is intended to provide a positive solution and effective settlement to a dispute.  Notification to the WTO membership is an additional multilateral element specific to mutually agreed solutions because, unlike other solutions to disputes, mutually agreed solutions are usually not developed multilaterally.
2.136 It is a matter of fact that in this dispute the European Communities sent to the DSB a communication, dated 22 June 2001 entitled "Notification of a Mutually Agreed Solution".
  That communication stated that "[t]he European Communities (EC) wish to notify the Dispute Settlement Body (DSB) that they have reached, with the United States of America and Ecuador, a mutually satisfactory solution within the meaning of Article 3.6 of the DSU"
, and it reproduced the text of the Bananas Understanding.  This communication by the respondent was closely followed by a separate communication from the complainant, dated 26 June 2001, stating that the United States:

"[Had] received and reviewed the EC's separate notification of 22 June 2001, to the Dispute Settlement Body (DSB) of our Understanding on bananas.  As we have explained to the EC during bilateral discussions last week and indicated at meetings of the DSB, the Understanding identifies the means by which the long-standing dispute over the EC's banana import regime can be resolved, but, as is obvious from its own text, it does not in itself constitute a mutually agreed solution pursuant to Article 3.6 of the DSU.  In addition, in view of the steps yet to be taken by all parties, it would also be premature to take this item off the DSB agenda"
 (emphasis added).
2.137 This latter communication by the United States also reproduced the text of the Bananas Understanding, with the same language as the Bananas Understanding annexed to the European Communities' communication.  Also, the United States acknowledges that it signed the Bananas Understanding.
  Without assessing whether the Bananas Understanding is a mutually agreed solution or legally binding agreement, the Panel notes that these circumstances show that the Bananas Understanding created an important bilateral link between the United States and the European Communities.  At the same time, these circumstances also show that almost immediately after the European Communities' attempt to accord a potential multilateral element to the Bananas Understanding, the United States called into question the multilateral status of that Understanding and its role in definitively resolving the dispute.
2.138 As noted above, the Panel does not need to assess whether the Bananas Understanding was notified properly under Article 3.6 of the DSU or whether, as a result, the Understanding could qualify as a mutually agreed solution.  However, the Panel notes that, under Article 3.6 of the DSU, so far nearly all mutually agreed solutions have been notified by the respondent and the complainant (whether jointly or separately), with two exceptions where the mutually agreed solution was notified by the complainant only.
  The Panel interprets this practice as illustrating the importance of the complainant's involvement in, or at least its consent to, not only the bilateral but also the multilateral element, i.e. the notification to the DSB and relevant Councils and Committees, of any alleged mutually agreed solution.

2.139 As mentioned earlier, under Article 3.5 of the DSU, "[a]ll solutions to matters formally raised under the consultation and dispute settlement provisions of the covered agreements ... shall not nullify or impair benefits accruing to any Member under [the covered] agreements".  If a solution to a dispute potentially affects the benefits accruing to WTO Members, it is first and foremost the benefits accruing to the complainant in the dispute that might be affected.  This is particularly true for an alleged mutually agreed solution or legally binding agreement that the respondent argues would bar the complainant from bringing a challenge against a measure allegedly implementing a step set out in such alleged mutually agreed solution or legally binding agreement.

2.140 The Panel notes that, immediately following the respondent's communication of the Bananas Understanding to the WTO, the complainant in the dispute contested the multilateral status of the Understanding and its role in definitively resolving the dispute.  Accordingly, in the light of this fact and of the requirement set out in Article 3.5 of the DSU for all solutions, it is difficult for the Panel to see how the Bananas Understanding could provide a positive solution and an effective settlement to the dispute.
2.141 It seems appropriate to assume that an alleged mutually agreed solution or legally binding agreement that could bar the complainant from bringing a subsequent compliance dispute, would need to provide a solution to the dispute for both parties, including in particular for the complainant, and especially after the DSB established the inconsistency with the covered agreement of measures adopted by the respondent.
(vi) Remaining key arguments raised under this preliminary issue

2.142 The Panel will now turn to the remaining key arguments raised under this preliminary issue, namely:  first, whether, through the Bananas Understanding, the United States accepted the existence of the ACP preference beyond 2005;  and, second, the European Communities' arguments on good faith.
Did the United States accept, through the Bananas Understanding, the existence of the ACP preference beyond 2005?

2.143 As noted earlier, one of the key arguments of the European Communities under this preliminary issue is that, through the Bananas Understanding:
"The United States has entered into an international agreement with the European Communities accepting the existence of the Cotonou Preference until the end of 2007."

2.144 For the purposes of this compliance dispute, the relevant period is the one starting on 1 January 2006, when the European Communities introduced its current banana import regime, contested by the United States.  Accordingly, the question is whether the European Communities makes a prima facie case that, through the Bananas Understanding, the United States has accepted the extension of the ACP preference beyond 2005.

2.145 The Bananas Understanding does not specify its period of applicability.  While the Understanding prescribes a step to be taken by the European Communities, the introduction of a tariff only regime for imports of bananas, "no later than 1 January 2006"
, it does not explicitly prescribe any steps to be taken by the United States with effect beyond 2005.
2.146 In arguing that, through the Bananas Understanding, the United States has accepted the ACP preference, the European Communities must be making reference to the following step prescribed in the Understanding for the United States:

"The United States will lift its reserve concerning the waiver of Article I of the GATT 1994 that the EC has requested for preferential access to the EC of goods originating in ACP States signatory to the Cotonou Agreement;  and will actively work towards promoting the acceptance of an EC request for a waiver of Article XIII of the GATT 1994 needed for the management of quota C under the import regime described in paragraph C(2) until 31 December 2005."

2.147 While this language in the Bananas Understanding might reflect an indirect acceptance of the ACP preference until the end of 2005, it does not appear to mention any acceptance of the ACP preference by the United States beyond 2005.  Indeed, the second element in the Understanding with the United States referred to in the preceding paragraph, relating to the waiver under Article XIII of the GATT 1994 is explicitly limited to the end of 2005.  In other words, it cannot extend to the period after 2005.  Further, the first element of the step to be taken by the United States, relating to the waiver under Article I of the GATT 1994, requires the United States to lift its reserve in the context of a waiver requested by the European Communities.

2.148 The acceptance of that waiver request, like any waiver request, does not depend only on one Member, the United States, but on all WTO Members.  The Bananas Understanding also comprises the execution of phases and requires the implementation of several key features, which demand the collective action of WTO Members.
2.149 Since the United States could have accepted the ACP preference only indirectly through committing to lifting its reserve concerning a waiver request, the period for which the United States might have indirectly accepted the ACP preference depends ultimately on the waiver being adopted partly as a result of the United States' step under the Bananas Understanding.

2.150 The waivers ultimately adopted, namely the Doha waivers from Article I:1 and Articles XIII:1 and XIII:2 of the GATT 1994
, do not provide that it would unconditionally apply beyond 2005 in regard to bananas.  Even the European Communities accepts that the Doha Waiver from Article I:1 of the GATT 1994 sets out conditions for its applicability to bananas in the period between 1 January 2006 and the overall expiration of the waiver on 31 December 2007.  In turn, the Doha Waiver from Articles XIII:1 and XIII:2 of the GATT 1994 expired by its own terms on 31 December 2005.
2.151 In the light of the above, the Panel finds that the European Communities has not made a prima facie case for one of its central arguments under this preliminary issue, namely that the United States would have accepted, through the Bananas Understanding, the extension of the ACP preference beyond 2005.  As a consequence, the Panel fails to see how, as argued by the European Communities, the United States would be prevented from bringing this compliance dispute against the ACP preference for the period starting on 1 January 2006.

2.152 This is underscored by the fact that one of the main points of contention between the parties to this compliance dispute concerns the conditions of the validity of the Doha Waiver from Article I:1 of the GATT 1994 to bananas in 2006-2007, and in particular the question whether the European Communities effectively complied with the final step envisaged in the Bananas Understanding and what implications that might have for the validity of the waiver for bananas in 2006-2007.

Arguments by the European Communities concerning good faith
2.153 As mentioned earlier, the European Communities argues that "the principle of good faith ... bars the United States from challenging the Cotonou Preference".
  In the European Communities' view:
"The deal between the parties would have been completely one-sided and unbalanced if the United States were allowed first to reap all the benefits of the Understanding (i.e., an EC import regime favourable to the US-based banana trading companies between July 1, 2001 and December 31, 2005) and, after it had reaped all benefits, the United States were allowed to avoid complying with its obligations towards the European Communities (i.e., to allow the existence of the Cotonou Preference until the end of 2007)."

2.154 Further, the European Communities argues that:
"Granting to WTO Members the right to renege on the agreements with which they reach mutually agreed solutions to their disputes would seriously compromise the effectiveness of these mutually agreed solutions and would foster the 'contentious' character of the dispute resolution system.  This would be inconsistent with the purpose of the DSU as reflected in Article 3.10 and with the principles enshrined in Article 3.7 (where it is stated that mutually agreed solutions are to be preferred)."

2.155 The Panel starts by noting that the United States recognizes that the European Communities has complied with its obligations for the first two interim phases set out in the Understanding (i.e., implementing an interim import regime for bananas on the basis of historical licensing as set out in the annexes of the Understanding), and the European Communities recognizes that the United States has complied with its main obligations under the Understanding (i.e., provisionally suspending its imposition of increased duties to certain EC products and lifting its reserve concerning the adoption of the waivers requested by the European Communities).

2.156 At the same time, both parties suggest that compliance with Bananas Understanding remained partial.  The United States contests whether the European Communities has complied with the third phase set out in the Understanding (i.e., introducing a tariff only regime for imports of bananas).  In turn, the European Communities requests the Panel to enforce the Bananas Understanding, because in its view the United States must now comply with "its obligations towards the European Communities (i.e., to allow the existence of the Cotonou Preference until the end of 2007)".

2.157 In view of the above, the European Communities' argument about an alleged parties' one-sided compliance with the Bananas Understanding has limited relevance for assessing whether the Bananas Understanding prevents the United States from bringing this compliance dispute.

2.158 Finally, as to the arguments of the European Communities on good faith, the Panel notes that the United States is not challenging or questioning the Bananas Understanding itself, but rather is challenging the conformity of the European Communities' bananas import regime with the European Communities' obligations under the WTO agreements.
2.159 As mentioned above, the Panel attaches great importance to the conformity of an alleged mutually agreed solution or legally binding agreement, including the future steps set out therein, with the covered agreements, as well as to the possibility of the complainant to have recourse to WTO dispute settlement to review the issue of conformity.  Nowhere in the Bananas Understanding has the United States accepted that it would forego its right to challenge the conformity with the covered agreements of any measure that the European Communities might take to implement a step set out in the Bananas Understanding.

2.160 The Panel notes that in US – Offset Act (Byrd Amendment) the Appellate Body stated that "there is a basis for a dispute settlement panel to determine, in an appropriate case, whether a Member has not acted in good faith"
.  However, the Appellate Body added that:

"Nothing ... in the covered agreements supports the conclusion that simply because a WTO Member is found to have violated a substantive treaty provision, it has therefore not acted in good faith.  In our view, it would be necessary to prove more than mere violation to support such a conclusion."

2.161 Interpreting those considerations by the Appellate Body, the panel in Argentina – Poultry Anti-Dumping Duties stated that:

"[T]wo conditions must be satisfied before a Member may be found to have failed to act in good faith.  First, the Member must have violated a substantive provision of the WTO agreements.  Second, there must be something 'more than mere violation'."

2.162 Article 3.10 of the DSU provides in relevant part that "if a dispute arises, all Members will engage in these procedures in good faith in an effort to resolve the dispute."  The European Communities has not succeeded in making a prima facie case for the alleged violation of that provision, let alone also for something "more than mere violation".

2.163 In the light of the above, the Panel rejects the European Communities' arguments concerning good faith.

(vii) Conclusion

2.164 In the light of the foregoing analysis of the terms and context of the Bananas Understanding, the Panel concludes that, even if the Bananas Understanding qualified as a mutually agreed solution or a legally binding bilateral agreement at the time of its signature, it does not prevent the United States from bringing this compliance dispute.  The Panel therefore does not assess whether the Bananas Understanding qualifies as a mutually agreed solution or a legally binding bilateral agreement, as argued by the European Communities.  Nor does the Panel assess the arguments by the European Communities that the Bananas Understanding would constitute applicable rules of law for WTO dispute settlement.
2.165 In conclusion, the Panel considers that the European Communities has not succeeded in making a prima facie case in favour of its preliminary objection that the United States is barred from challenging the ACP preference because of the Bananas Understanding signed between the United States and the European Communities in April 2001.  Accordingly, the Panel rejects this European Communities' preliminary objection.
E. Preliminary objection of the european communities concerning whether the complaint by the United States falls within the scope of Article 21.5 of the DSU

1. Summary of Parties' arguments

(a) The European Communities' arguments

2.166 The European Communities "requests the Panel ... to reject the [United States'] complaint in its entirety"
 because "the United States has erroneously brought this complaint under the procedures of Article 21.5 of the DSU."
  According to the European Communities, "[i]t is true that the United States' challenge relates to a product (i.e., bananas) that was the subject of dispute resolution between the United States and the European Communities in the past, culminating with the report of the Appellate Body in 1997."

2.167 However, the European Communities contends in its first written submission of September 2007, "the import regime that [it] has in place today, and which the United States challenges with the current proceedings, is not a 'measure taken to comply' with the recommendations and rulings of the DSB in 1997."
  The European Communities argues that, since its "current ... banana import regime is not a 'measure taken to comply' with the 1997 rulings and recommendations"
, "[i]f the United States does indeed consider that the current banana import regime violates the GATT, it should commence new proceedings on the basis of Article 6 of the DSU."
  According to the European Communities:

"To hold otherwise would amount to allowing the use of Article 21.5 of the DSU in order to challenge any measure relating to a product that has been the subject matter of dispute resolution in the past.  Such an abuse of Article 21.5 (and its expedited procedures) would run against the nature and the object of Article 21.5 and the findings of the Appellate Body in the Canada – Aircraft case."

2.168 According to the European Communities:

"It is settled law that the Article 21.5 proceedings can be used only to challenge the legality of the 'measures taken to comply' with the recommendations and rulings of the DSB.  They cannot be used to challenge the legality of 'any' measure taken by the defending party, even if that measure relates to products that have been the subject of dispute resolution procedures in the past.
"

2.169 The European Communities concedes that "[f]ollowing a negative panel or Appellate Body report, a defending party may take a number of initiatives that may affect the product market that was the subject of the dispute."
  However, "[t]he mere fact that these policy initiatives relate to a product market that has been the subject of a dispute in the past does not suffice to characterize all of these policy initiatives as 'measures taken to comply' with the recommendations and rulings of the DSB."

2.170 Referring the report of the Appellate Body in US – Softwood Lumber IV (Article 21.5 ‑ Canada), the European Communities notes that:

"[T]he Appellate Body had found in its report ... that it is not 'up to the complaining Member alone to determine what constitutes the measure taken to comply.  It is rather for the Panel itself to determine the ambit of its jurisdiction'.  The Appellate Body also found ... that 'to be sure, characterizing an act by a Member as a measure taken to comply when the Member maintains otherwise is not something that should be done lightly by a panel'."

2.171 According to the European Communities:

"[A] determination of whether a particular measure constitutes a 'measure taken to comply' should be based on (i) the agreement reached between the parties (in our case the [Bananas] Understanding) and the rights and obligations undertaken in it (e.g., the measures that bring the termination of the retaliation rights);  (ii) the timing of the various measures (e.g., was the decision to introduce the measure taken before the negotiation of the [Bananas] Understanding or after);  and (iii) on whether there is a link between the DSB recommendations and rulings on the one hand and the measures taken on the other."

2.172 On the one hand, the European Communities identifies specific measures it has taken since 1997 as measures taken to comply with the recommendations and rulings of the DSB in the EC ‑ Bananas III dispute in 1997.  On the other hand, the European Communities advances various arguments contending that its current banana import regime, introduced on 1 January 2006, is not a measure taken to comply.

(ii) Alleged measures taken to comply identified by the European Communities

2.173 As to the measures allegedly taken to comply, the European Communities argues that it "had already taken measures to comply with the 1997 Appellate Body report in 1998, when it introduced a different banana import regime than the one found by the Appellate Body not to be in compliance with the WTO rules."
  The European Communities adds that "as far as the banana dispute with the United States is concerned, the 'measures taken to comply' with the findings and recommendations of the Appellate Body in 1997 and the rulings and recommendations of the DSB in 1997 were taken by the European Communities in 2002."
  In particular:

"In compliance with the [Bananas Understanding], the European Communities introduced on January 1, 2002 the final 'measure taken to comply' with the 1997 Appellate Body report.  This was the tariff‑quota based import regime with the characteristics agreed in Annex II of the [Bananas] Understanding.  This was the 'measure taken to comply' that was agreed with the United States."

2.174 In response to the arguments of the United States about the relevance of paragraph B of the Bananas Understanding
, the European Communities argues that:

"[T]he Understanding between the European Communities and the United States is particularly relevant in determining whether the current banana import regime is a 'measure taken to comply'.  In particular, the rights and obligations undertaken by both parties in the Understanding, the detailed description of the import regime to be implemented between 2002 and 2005 and the fact that the retaliation rights of the United States would be terminated upon the European Communities' implementation of the 2002‑2005 import regime, taken together, establish that the 2002‑2005 import regime was the 'measure taken to comply' that was agreed between the parties."

2.175 Further, comparing its various bananas import regimes addressed in the Bananas Understanding, the European Communities points out that, in regard to the tariff‑only regime to be introduced on 1 January 2006, the Understanding:

"[M]akes simply a reference to that legislation and does not impose any relevant obligation on either party (e.g., the Understanding does not provide for any particular consequences for either party, if the tariff only import regime is not introduced by January 1, 2006).  This is in stark contrast with the 2002‑2005 import regime, which (i) is described in great detail in the Understanding's two Annexes, (ii) its implementation brings the termination of the United States' retaliatory measures, and (iii) a potential non‑implementation gave to the United States the right not to adhere to the Understanding."

(iii) The current EC bananas import regime is not a measure taken to comply
2.176 The European Communities argues that its current bananas import regime, introduced on 1 January 2006, is not a measure taken to comply because the EC – Bananas III dispute ended before 2006 and its current bananas import regime does not have the necessary linkage to the 1997 recommendations and rulings adopted by the DSB in the EC – Bananas III dispute.

The EC – Bananas III dispute ended before 2006
2.177 According to the European Communities, its dispute with the United States, "which had culminated with the Appellate Body's report in 1997 and the United States' retaliation measures, ended when the parties reached their 'mutually agreed solution' in 2001 and signed the [Bananas] Understanding and exchanged the Letters attached as an Exhibit to [the European Communities' first written] submission."
  Also, "the tariff‑quota based import regime with the characteristics agreed in Annex II of the [Bananas] Understanding [and introduced by the EC on 1 January 2002] ... was the 'measure taken to comply' that was agreed with the United States and this was the end of the banana dispute between the parties."

2.178 The European Communities notes that the preamble of:

"Council Regulation 2587/2001, adopted by the European Communities on December 19, 2001, which introduced the 2002‑2005 banana import regime[,] ... states that the Regulation introduces the measures resulting from:

'... numerous close contacts with supplier countries and other interested parties to settle the disputes ... and to take into account of the conclusions of the panel set up under the dispute settlement system of the World Trade Organisation (WTO).'

The European Communities notified this Regulation to the WTO on January 21, 2002 under the heading 'Status Report on the Implementation of the Recommendations and Rulings in the Dispute regarding EC‑Regime for the importation, sale and distribution of bananas'.  The notification states that 'by this Regulation the EC has implemented Phase 2 of the Understandings with the United States and Ecuador'."

2.179 The European Communities adds that "the 'measures taken to comply' with the findings and recommendations of the Appellate Body in 1997 and the rulings and recommendations of the DSB in 1997 ... taken by the European Communities in 2002 ... were never challenged by the United States."
  In particular, the European Communities argues that:

"The United States and the European Communities agreed in the Understanding in 2001 that the 'measure taken to comply' with the 1997 DSB recommendations and rulings would be the 2002‑2005 banana import regime.  If the United States had considered that the European Communities had failed to implement that 'measure taken to comply', the United States should have brought an Article 21.5 proceeding against that import regime at that time.  However, the United States never challenged the 2002‑2005 banana import regime.  This means that the dispute that had led to the 1997 DSB recommendations and rulings was terminated upon the European Communities' implementation of the measure agreed with the United States."

2.180 Further, according to the European Communities, "the United States' retaliation rights terminated upon the European Communities' implementation of this tariff‑quota based regime and the United States never requested from the DSB the right to reinstate those rights with relation to that import regime."
  In particular, the European Communities points out that:

"The Understanding on Bananas provided that, as of July 1, 2001, the European Communities would implement an import regime on the basis of historical licensing and with certain characteristics defined in Annex 1 of the Understanding.
  Upon the European Communities' implementation of this regime, the United States would provisionally suspend its retaliation measures."

2.181 Furthermore:

"[According to the Bananas Understanding, a]s soon as possible thereafter, the European Communities would implement another import regime on the basis of historical licensing with certain other characteristics defined in Annex 2 of the Understanding.
  Upon the European Communities' implementation of that regime, the United States' right to suspend its concessions would be terminated.
  The deadline for the implementation of that regime was January 1, 2002.  If the European Communities failed to implement the new regime by that date, the United States would have the right to re‑impose their retaliation measures.

The European Communities implemented the new import regime within the agreed deadline and the United States' right to suspend concessions was terminated.  This was the end of the banana dispute between the United States and the European Communities.
  The United States' agreement to have their retaliation rights terminated confirms this point:  the right to suspend concessions must be revoked once the defending WTO Member has fully complied with the DSB's recommendations and rulings.
"

2.182 According to the European Communities, under the Bananas Understanding:

"The only case in which the United States would re‑impose retaliatory measures was if the Phase II regime [set out in paragraph C‑2 of the Bananas Understanding] '(did) not enter into force by 1 January 2002'.  [T]he fact that the United States accepted to have their retaliation rights terminated upon the implementation of the tariff‑quota‑based import regime described in paragraph C‑2 of the [Bananas] Understanding confirms that the implementation of that import regime was the agreed 'measure taken to comply'."
 

2.183 Further, "[t]he fact that the Understanding provided for the termination and not for the continuation of the suspension of the retaliation rights of the United States after January 1, 2002 confirms that there was no dispute between the United States and the European Communities after that date."

2.184 The European Communities adds that:

"Article 22.8 of the DSU provides that retaliation measures must be terminated 'when a mutually agreed solution is reached'.  In the present case, the United States agreed to terminate its retaliation measures upon implementation of phase 2 of the [Bananas] Understanding, i.e., the introduction of the 2002‑2005 import regime.  This is further evidence that the tariff only regime to be introduced in 2006 was not 'a measure taken to comply'."

2.185 The European Communities also argues that "the issue of the implementation of the EC‑Bananas III DSB recommendations and rulings was withdrawn from the DSB's agenda with the consent of all WTO members (including the United States), in accordance with Article 21.6 of the DSU."
  Accordingly, the European Communities contends: 
"[A] compliance panel is excluded when a dispute has been settled.  In fact, such a dispute is considered resolved once and for all.  This is evidenced by the wording of Article 21.6 of the DSU, which specifies that the issue of implementation of the recommendations or rulings of the DSB stays on its agenda 'until the issue is resolved'.  This obviously means that a dispute taken off the agenda is considered resolved."

No linkage to the DSB recommendations and rulings of 1997
2.186 The European Communities points out that "it is generally accepted that Article 21.5 establishes a link between the 'measures taken to comply' and the recommendations and rulings of the DSB and that the determination of the scope of the 'measures taken to comply' should involve an examination of the recommendations and rulings contained in the original report adopted by the DSB.
"
  However, the European Communities contends, "there is no link between the recommendations and rulings of the DSB [adopted in 1997] and the political decision of the European Communities to introduce a tariff‑only import regime by January 1, 2006."

2.187 Invoking the report of the Appellate Body in US – Softwood Lumber IV (Article 21.5 ‑ Canada), the European Communities argues that "in determining whether a challenged measure is indeed a 'measure taken to comply', a panel must 'scrutinize the relationships' between the challenged measure and the DSB recommendations and rulings."
  Further, the European Communities notes that "[t]he Appellate Body found ... that the determination 'may, depending on the particular facts, call for an examination of the timing, nature and effects of the various measures', as well as 'the factual and legal background against which a declared "measure taken to comply" is adopted'."

2.188 According to the European Communities:

"In the 1990s, the European Communities had in place a completely different banana import regime.  That regime was based on the allocation of tariff quotas to various groups of banana exporting countries, coupled with a licensing system for the banana traders."

2.189 Further, "the current banana import regime is radically different in design and effect from the 2002‑2005 system, which ... was a 'measure taken to comply'."

2.190 The European Communities also argues that:

"A careful analysis of the findings and recommendations of the Appellate Body report in the EC–Bananas III case does not reveal any element that could support a conclusion that the European Communities was obliged to move into a tariff only regime in order to bring itself into compliance with the covered agreements.  Quite to the contrary, the findings and recommendations of the Appellate Body allowed the European Communities to bring itself into compliance through the adoption of a revised, tariff‑quota‑based import regime with a different allocation of quotas and import licenses.  There is no single finding or recommendation of the Appellate Body that could be complied with only through the introduction of a tariff only import regime."

2.191 Likewise, in response to the argument of the United States that the Bananas Understanding "contemplated a series of steps that would culminate with the introduction of a 'tariff only' regime by January 1, 2006"
, the European Communities argues that "the [Bananas] Understanding does not contain any express provision imposing on the European Communities the obligation to implement a tariff only regime."
  The  European Communities adds that:

"Paragraph B [of the Bananas Understanding], to which the United States refers, makes a simple reference to a provision of the European Communities' secondary legislation, which reflected the political decision of the European Communities to change its banana import regime.  This political decision had already been taken before the signing of the Understanding between the United States and the European Communities and their reaching an agreement on the appropriate 'measures taken to comply'.  This is confirmed by the fact that paragraph B refers to an already existing piece of European Communities' legislation.  Therefore, the United States wrongly asserts in ... its [second] written submission that the parties agreed in the [Bananas] Understanding that the tariff only regime would be a part of the 'measure taken to comply'.  In light of the difficulties faced with the administration of the TRQ regime, the European Communities had indeed taken the decision to move to a more simplified tariff‑only system over time."

2.192 According to the European Communities:

"The first piece of legislation providing for the introduction of a tariff‑only banana import regime was Council Regulation 216/2001.  However, the services of the European Communities had started discussing the introduction of a tariff only banana import regime even earlier.  It is reminded that the Council Regulation establishing the common market in bananas required the European Commission to submit by 2001 proposals about the organisation of the common market after the end of 2002."

2.193 Further:

"[T]he fact that the European Communities introduced a tariff‑only regime on January 1, 2006, in accordance with the provisions of Regulation 216/2001, does not have any legal significance for the European Communities' relations with the United States.  The European Communities simply implemented its own legislation in accordance with its provisions."

2.194 According to the European Communities "if one looks at the general trend of modernisation and liberalisation of the European Communities' common agricultural policy, one may conclude that the tariff‑only banana import regime would have been introduced even in the absence of any dispute resolution proceedings in the banana sector, as it has been done in other product sectors."

2.195 In response to a question by the Panel, the European Communities states that it agrees
 with the argument raised by the ACP third parties that:

"Article 21.5 proceedings must necessarily be initiated within a reasonable period of time from the date the recommendations and rulings to bring the matter into conformity with WTO obligations were adopted.  In the present case, the recommendations and rulings of the Panel and the Appellate Body in the original dispute were adopted by the DSB in September 1997.  Ten years can hardly be regarded as a reasonable period of time."

2.196 Also, in response to the argument of the United States summarized by the European Communities as "an assertion that the Preamble of Regulation 1964/2005 refers to the arbitrations held in 2005 within the context of the Doha waiver and, hence, Regulation 1964/2005 must be considered as a measure taken to comply with the recommendations and rulings adopted by the DSB in 1997"
, the European Communities contends that "this point [does not] suffice ... to establish a link between the tariff only regime and the recommendations and rulings of the DSB in 1997."
  First:

"[T]he arbitrations were part of the waiver granted by the WTO to the Cotonou Agreement.  The Cotonou Agreement was only signed in 2000, i.e., three years after the adoption of the DSB's recommendations and rulings.  It is difficult to see how a Regulation adopted to conform to the terms of a waiver relating to an international agreement reached in 2000 can be said to be a 'measure taken to comply' with a DSB ruling adopted in 1997."

2.197 Second, the European Communities maintains that "the subject matter of the 2005 arbitrations has no relation to the 1997 DSB recommendations and rulings."
  According to the European Communities:

"[T]he Appellate Body had found in 1997 that certain aspects of the then applicable import regime of the European Communities violated certain WTO rules and, therefore, nullified or impaired certain benefits accruing to the complaining WTO Members.  In contrast, the 2005 arbitrations sought to determine whether the new import regime of the European Communities would at least maintain the total market access that the MFN banana exporting countries enjoyed under the old regime. In a sense, the two subject matters can be said to be conflicting: the 1997 dispute aimed at preserving the WTO rights of  the complainants, while the 2005 arbitrations aimed at simply preserving the conditions of access to the EC market which the complainants and all other MFN suppliers were enjoying under the former TRQ regime.  Therefore, a Regulation adopted to conform to the aims of the 2005 arbitration cannot be a 'measure to comply' with the findings of the 1997 dispute."

2.198 Third, the European Communities argues that "the arbitration arrangement supports the proposition that the tariff‑quota‑based import regime that was in place between January 1, 2002 and December 31, 2005 was the 'measure taken to comply' with the DSB recommendations and rulings of 1997."
  According to the European Communities,

"The aim of the arbitrations was to 'maintain the total market access of the MFN suppliers' at its 2002 to 2005 level.  This strongly suggests that the level of MFN market access between 2002 and 2005 was satisfactory for the MFN suppliers.  This also strongly suggests that whatever market access problems the MFN suppliers had at the time the DSB adopted its recommendations and rulings in 1997, had already been corrected by 2002–2005.  Indeed, if the MFN suppliers were not satisfied with their market access of 2002–2005 (as they were not satisfied with their market access in 1997), why would they insist that the level of their 2002–2005 market access be preserved?  The fact that the import regime implemented by the European Communities between 2002 and 2005 satisfied the MFN suppliers' market access interests supports the conclusion that the import regime implemented by the European Communities between 2002 and 2005 was the 'measure taken to comply' with the DSB recommendations and rulings of 1997."

2.199 In response to the United States invoking various EC statements and press releases
, the European Communities points out that "none of these statements refer to the tariff‑only system introduced in 2006 as a 'measure taken to comply' with the DSB's recommendations and rulings in Bananas III."
  Rather, "[t]hose statements use terms such as 'to resolve this long‑standing dispute', 'settling the longstanding WTO dispute', 'to put an end to the longstanding bananas dispute', and the like."
  However, the European Communities sees a "difference in meaning [between] 'settling a dispute' and 'compliance' with DSB's recommendations and rulings"
 because "[a] WTO Member might well be ready to go 'beyond' what is necessary for compliance, in order to avoid future disputes on a particular subject matter."
  Referring to the Bananas Understanding, the European Communities argues that:

"[I]t is undisputed that a mutually agreed solution may contain elements beyond those necessary for compliance with the recommendations and rulings of the DSB.  It is also possible that a complaining party may demand less that full compliance or be satisfied with some other measure than compliance.  The European Communities considers that once a complaining party has settled a dispute, through any measures it has agreed to, such party may not bring Article 21.5 proceedings."

2.200 Further:

"In any case, the European Communities does not consider that the Panel can take into consideration excerpts of public relations statements, prepared by the press service of the European Communities in different contexts and addressed to the general public.  The European Communities considers that such press statements, by their very nature, cannot contain authoritative interpretations of complex legal issues.  They are usually prepared by non‑lawyers and aim to present to the general public a short and simplified version of a situation that is difficult to grasp and analyse, sometimes even by legal specialists of the field.  Therefore, their content cannot be used to replace proper legal analysis under the DSU."

2.201 According to the European Communities, "[t]he credibility of the DSU can only be preserved if panels and the Appellate Body base their findings on a solid analysis of the law and the facts and not on an analysis of unrelated statements made by the parties in a completely different context."

2.202 Accordingly, the European Communities "requests the Panel to disregard all press releases and the invitations to public consultation submitted by the United States."

2.203 In response to a question by the Panel, the European Communities states that it agrees with the following argument by the ACP third parties and "pleads them in the alternative"
 to the European Communities' other arguments:

"To the extent that the dispute relates to a measure which has been adopted pursuant to the Doha waiver and other legal instruments which came into existence only after an earlier dispute, such measure cannot be regarded as being a measure taken to comply with the recommendations and rulings of the DSB adopted in the pre‑existing earlier dispute."

2.204 The European Communities notes that "the United States invites the Panel to determine whether the current banana import regime of the European Communities remains covered by the Doha waiver."
  However, according to the European Communities, 

"Such determination depends exclusively on the interpretation of the conditions set by the Doha waiver and, therefore, it is unrelated to 'compliance with DSB rulings'.  The conditions imposed by the waiver in relation to the new tariff‑only regime are the result of negotiations that were not related to the DSB rulings and the European Communities' compliance with them.  Therefore, a dispute over the continued existence of the Doha waiver should have been brought under a new dispute settlement case and not as a case under Article 21.5 of the DSU."

2.205 In response to the argument by the United States that "the Panel should take the EC's argument [in the parallel compliance proceeding brought by Ecuador in 2007] that its current bananas regime implements a suggestion by the compliance panel in Bananas III as a concession by the EC that the measure taken by the EC on January 1, 2006 is directly linked to the DSB's recommendations and rulings"
, the EC responds that:

"[I]n reaching any finding under the current proceedings, the Panel should not and cannot take into consideration any proceedings between the European Communities and parties other than the United States, such as the Article 21.5 proceedings requested by Ecuador in 1999.  To do otherwise, would lead to inequitable results."

2.206 In particular, the European Communities argues that:

"[T]he United States cannot rely on the findings or suggestions of the first Ecuador Article 21.5 Panel.  The United States cannot be harmed by those findings and suggestions.  It is only fair that the United States should not derive any benefit from them either."
 

2.207 Moreover, "the European Communities considers that the Panel cannot take into consideration in the current proceedings the claims and defences advanced in the proceedings brought by Ecuador."

(b) The United States' response
2.208 The United States "requests that the Panel find that ... the EC has failed to comply with the recommendations and ruling of the DSB"
, namely "the recommendations and rulings adopted by the Dispute Settlement Body on September 25, 1997
"
, "includ[ing] the findings of inconsistencies of the EC's bananas regime as well as the recommendation that the European Communities 'bring the measures found in this Report and in the Panel Reports, as modified by this Report, to be inconsistent with the GATT 1994 and the GATS into conformity with the obligations of the European Communities under those agreements.'
"

2.209 The United States contends that the "tariff and tariff rate quota measures [introduced by the European Communities in 2006] fail to bring the EC into compliance with the Bananas III recommendations and rulings and its WTO obligations."
  The United States argues that:

"After almost ten years from the adoption by the DSB of its recommendations and rulings in European Communities ‑ Regime for the Importation, Sale and Distribution of Bananas ('Bananas III')
, and many opportunities for reform afforded to the EC by the United States and other affected Members, the EC has yet to implement the DSB's recommendations and rulings with a WTO compliant import regime for bananas."

2.210 The United States notes that "[o]n January 1, 2006, the EC implemented a new regime for importation of bananas through Council Regulation (EC) No. 1964/2005 ('Regulation 1964')
."
  However, according to the United States, "[t]his latest regime continues to discriminate in favor of imports of bananas originating in African, Caribbean and Pacific ('ACP') countries and against imports of bananas from other countries."

2.211 Accordingly, the United States requests that the Panel reject the EC's preliminary objection that "Regulation 1964 is not a 'measure taken to comply' with recommendations and rulings of the DSB and therefore not within the scope of Understanding on Rules and Procedures Governing the Settlement of Disputes ('DSU') Article 21.5.
"
  The United States adds that it:

"[W]as a party to the original Bananas III proceeding.  It therefore has full rights to ensure that the EC complies with the recommendations and rulings of the DSB."

(ii) The current EC bananas regime is a measure taken to comply
2.212 The United States asserts that:

"[T]he bananas import regime implemented by the European Communities on January 1, 2006 is a 'measure taken to comply with the recommendations and rulings' of the Dispute Settlement Body ('DSB') and is therefore properly before this Panel under Article 21.5 of the Understanding on Rules and Procedures Governing the Settlement of Disputes ('DSU')."

2.213 The United States describes that import regime in the following manner:

"On January 1, 2006, the European Communities implemented a revised regime for the importation of bananas through Council Regulation (EC) No. 1964 of 2005.  Article 1 of Regulation 1964 contains two elements.  Paragraph 1 establishes that from January 1, 2006, the most‑favored‑nation, or MFN, tariff rate for bananas will be set at 176 euros per ton.  Paragraph 2 creates an exception to this MFN rate by establishing a duty‑free tariff rate quota of up to 775,000 tons per year available exclusively to bananas originating in the African, Caribbean and Pacific countries or ACP countries.  MFN‑origin bananas have no right to enter under the zero‑duty ACP tariff rate quota."

2.214 The United States agrees with European Communities that:

"The text of Article 21.5 is clear that is applies where 'there is disagreement as to the existence or consistency with a covered agreement of measures taken to comply with the recommendations and rulings' of the DSB.  It is thus correct that Article 21.5 proceedings are limited to challenges regarding the existence or consistency of 'measures taken to comply,' not 'any' measure."

2.215 However, "the United States recalls that, as the Appellate Body has noted, '[p]anels and the Appellate Body alike have found that what is a "measure taken to comply" in a given case is not determined exclusively by the implementing Member.'
"
  Also, "an implementing Member's designation of a measure as one taken to comply, or not, is not determinative.
"

2.216 The United States does not contest the EC argument that introducing a tariff‑only bananas import regime was not the only way for the European Communities to comply with the DSB recommendations and rulings of 1997 in the EC – Bananas III dispute.  However, the United States contends that:

"The EC argument turns the idea of 'measure taken to comply' on its head.  The EC argues that any time there is more than one way to come into compliance, none of the options will ever be a 'measure taken to comply' because the responding Member could have made another choice instead.  That is fundamentally wrong.  A complaining Member must be able to have a panel look at the choice the responding Member actually made."

2.217 The United States notes that "[t]he recommendation of the Appellate Body was for the EC to 'bring the measures found in this Report and in the Panel Reports, as modified by this Report, to be inconsistent with the GATT 1994 and the GATS into conformity with the obligations of the European Communities under those agreements.'"
  Thus, the United States contends, "[c]ertainly a WTO‑consistent tariff only regime would be consistent with this recommendation."

2.218 The United States also argues that "[t]he original determination and original panel proceedings, as well as the redetermination and the panel proceedings under Article 21.5, form part of a continuum of events.'
  According to the United States:

"Whether taken together or separately, the EC's own declarations, the factual and legal continuum of EC actions since Bananas III (including the various legal instruments adopted by the EC), and the banana measures currently in force establish, with unmistakable clarity, that the EC's 2006 banana regime, set out in Regulation 1964, constitutes a 'measure taken to comply' with Bananas III recommendations and rulings and is therefore within the scope of this Panel's purview pursuant to DSU Article 21.5."

2.219 According to the United States, there has been a continuum of events leading to the current EC bananas import regime, such that it would therefore qualify as a measure taken to comply:  "the circumstances leading up to Regulation 1964 establish a series of steps on the part of the EC since 1999 leading towards compliance with the Bananas III recommendations and rulings by means of a tariff‑only regime to be installed no later than January 2006.
"

2.220 In particular, the United States notes that:

"On September 25, 1997, the DSB adopted the panel and Appellate Body reports in Bananas III and recommended that the EC bring its measures into compliance.  The EC stated that it could not do so immediately, and an arbitrator acting under Article 21.3 of the DSU determined that the EC would have fifteen months and one week to bring itself into compliance – that is until January 1, 1999.  By that date, the EC implemented two regulations, consisting of a discriminatory tariff rate quota and a license‑based system.  These two regulations were then found in breach of the GATT 1994 and the GATS by a compliance panel established at the request of Ecuador and by an arbitrator reviewing a US request for authorization to suspend concessions.  The DSB adopted the report of the Article 21.5 panel on May 6, 1999, again recommending that the EC bring itself into compliance.  The DSB authorized the United States to suspend concessions on April 19, 1999."

2.221 Subsequently:
"In November of 1999, in its status report regarding implementation of the DSB's recommendations concerning its banana import regime, the EC representative announced a new compliance proposal.  This proposal would include a 'two‑stage process' involving a transitional period with a preferential tariff rate quota system for ACP countries, followed by a flat tariff.
  At the meeting, many concerns were raised about the lack of details of the proposal and the perpetuation of discrimination between Latin American and ACP suppliers."

2.222 The United States lays great emphasis on that status report by the European Communities:

"As part of its status report on November 19, 1999, required under Article 21.6 of the DSU, the EC announced to the entire WTO Membership a second attempt to reform its banana regime.  As reflected in the DSB minutes, this 'proposal to modify [the EC's] banana import regime' was to comprise a 'two‑stage process, namely, after a transitional period during which a tariff quota system would be applied with preferential access for ACP countries, a flat tariff would be introduced.'
  This description shows that the measures comprising this 'two‑stage process' – a transitional period with quotas, with a flat‑tariff at the end –  were intended to be measures taken to comply."

2.223 The United States adds that:
"[T]he EC's statement to the DSB on that date concludes with the following assessment by the EC of its two‑stage proposal:  'The EC believed that its proposal provided the best outcome to this dispute.'"

2.224 The United States notes that "[a]fter two years of continued non‑compliance, in April 2001 the EC reached the Understanding on Bananas with the United States, and a very similar one with Ecuador."
  The United States points out that:

"Consistent with the proposal that the EC had laid out in November 1999, the [Bananas] Understanding set out a 'two‑stage process', with a transitional period with tariff rate quotas granting preferential treatment for the ACP countries and the introduction of a 'Tariff Only regime for imports of bananas no later than 1 January 2006.'"

2.225 While the United States does not consider the Bananas Understanding a mutually agreed solution
, it "readily acknowledges the Understanding's direct relevance for purposes of establishing that the EC's current bananas import regime is a measure taken to comply with the DSB's rulings and recommendations."

2.226 The United States argues that "[t]he Understanding is an important fact in the procedural history of this dispute, as it set out the roadmap through which the United States and Ecuador expected that the bananas dispute would be finally resolved."

2.227 The United States adds that "[i]t is interesting that while the EC argues that the Understanding precludes the United States from bringing this claim at all using arguments not based on the text of the Understanding or any well‑founded legal basis, it would ignore the plain meaning of the text."

2.228 Turning to the text of the Bananas Understanding, the United States argues that:

"The Understanding laid out a series of steps, over multiple years, through which the EC would bring itself into compliance.  Paragraph A of the [Bananas] Understanding serves as the introduction for the steps that follow which 'identified the means by which the long‑standing dispute over the EC's banana import regime [could] be resolved.'
"

2.229 In turn:

"Paragraph B [of the Bananas Understanding] states that the EC 'will introduce a Tariff Only regime for imports of bananas no later than 1 January 2006.'  [A]lthough chronologically this would have been the last step to be taken, it is the first step outlined in the Understanding.  ... [T]his was a central element in the 'means by which the long‑standing dispute over the EC's banana import regime can be resolved,' [namely] ... that there would be a continuum of actions to be taken, culminating with this step.  This would have been the final action to be taken in bringing the EC regime into compliance."

2.230 Furthermore:

"Paragraph C [of the Bananas Understanding] begins with 'in the interim'.  That is, before taking the final step set out in paragraph B, there were a series of other steps that needed to be taken.  Paragraph C, in conjunction with Annex I, goes on to detail the interim licensing regime the EC would use between July 1, 2001, and December 31, 2005.  These steps were 'interim' because they still discriminated between WTO Members, as evidenced inter alia by the fact that the EC recognized that it would need waivers of Article I and XIII of the GATT 1994."

2.231 The United States notes that:

"Paragraph D [of the Bananas Understanding] then deals with steps the United States would take, in response to the successful completion of interim steps by the EC, with respect to the US suspension of concessions against EC exports."

2.232 In turn:

"Paragraph E [of the Bananas Understanding] provides that the United States would lift its reserve concerning the waiver of the EC's WTO obligations under GATT 1994 Article I for ACP‑origin bananas.  In addition, the United States would work towards promoting the acceptance by the WTO membership of the request for the Article XIII waiver that would be needed for the management of quota C until December 31, 2005."

2.233 The United States emphasizes that:

"[P]er the terms of the Understanding, the measures taken to comply with the DSB recommendations included a series of interim steps and a final step on January 1, 2006 – that is, the introduction of a tariff only regime.  The interim regime between July 1, 2001, and December 31, 2005, was a measure taken to comply, and the regime that the EC introduced on January 1, 2006, which it claims to be a tariff‑only regime, is also a 'measure taken to comply.'"

2.234 Further, as regards the timing of the introduction of the current EC bananas import regime, the United States agrees
 with the argument of Nicaragua and Panama that:

"The [Bananas] Understanding called for a Tariff‑Only regime by 1 January 2006 in order to come into compliance with Bananas III.  Regulation 1964 took effect precisely on 1 January 2006 in order to put into force a 'tariff only' regime.
  The timing of the current compliance measures, thus, fulfilled the Understanding's compliance timeline."

2.235 According to the United States, there is a close link between the Bananas Understanding and the various EC internal legal instruments:
"[T]he implementation of a tariff only regime by January 1, 2006 was part of the steps agreed in the [Bananas] Understanding with the EC that would constitute the 'means by which the long‑standing dispute ... can be resolved.'  This is expressly set out in paragraph B of the [Bananas] Understanding.  Paragraph B references Regulation 404, as amended by Regulation 216.  The first Whereas clause of Regulation 1964, in turn also references Regulation 404, as amended, with respect to the move to a tariff only regime by January 1, 2006.  Regulation 1964 is inextricably linked to the Understanding and the steps that the EC had agreed to take for purposes of compliance with the Bananas III recommendations and rulings.  The fact that the EC put this measure into place on the date contemplated by the Understanding reinforces the point that the EC, itself, understood that its new regime was a step it was taking to implement the rulings and recommendations of the DSB."

2.236 The United States adds that "the progression of legal instruments adopted by the EC since Bananas III, further confirms the link between Regulation 1964 and the Bananas III rulings."

2.237 According to the United States, those instruments start with Regulation 404, which was amended in 2001 by Regulation 216 to require a tariff only regime, and concluded with Regulation 1964, which purportedly implemented the EC's 'tariff only' regime."
  In particular, the United States agrees
 with the argument by Nicaragua and Panama that:

"–
Regulation 404, the underlying EC regulation examined in Bananas III, was found in several of its trade provisions to be WTO‑inconsistent.

–
Regulation 216 amended Regulation 404 to require a Tariff‑Only regime by no later than 1 January 2006 'to settle' Bananas III and 'compl[y] with the rules on international trade.'
–
Regulation 1964 implemented the current measures for the express purpose of fulfilling the tariff‑only requirement of Regulation 404,
 as amended by Regulation 216."

2.238 According to the United States, these "three regulations ... provide evidence of the connection between the measure that was found to be in non‑compliance in Bananas III, Regulation 404, and the measure subject to this proceeding, Regulation 1964."
  The United States argues that:

"Regulation 216, amending Regulation 404, set out an interim tariff rate quota regime, which would culminate with a tariff only regime by January 1, 2006.  Regulation 1964 establishes the purported tariff only regime by January 1, 2006.  This regime can be no other than the regime described by the EC since its proposal was made at the November 19, [1999] DSB meeting and expressly included in paragraph B of the [Bananas] Understanding entered into with the United States (and Ecuador).  Indeed, paragraph B [of the Bananas Understanding] references Regulation 404, as amended by Regulation 216."

2.239 As regards EC Regulation 1964, the United States points out that "the intended effect of the EC's current measures is closely linked to Regulation 216, which in 2001 sought to 'settle' the long‑standing Bananas dispute by calling for a 'tariff only' regime by January 1, 2006."
  Further:
"The fifth clause in the preamble to EC Regulation 1964 itself states that the measures are being taken in an effort to rectify the matter which the two Article I waiver Annex arbitrations found inconsistent with that Annex.  The Article I waiver and Annex are inextricably linked to the Understandings, which are in turn inextricably linked to the recommendations and rulings of the DSB in Bananas III."

2.240 The United States argues that:

"The status of the EC's measures is further confirmed by numerous EC statements made between 1999 (when the EC first developed its 'two‑stage' Bananas III compliance solution) through 2006 (when, according to the EC, it implemented its final stage).  While these statements are too numerous to list here,
 the EC statements made after 2002, when the EC argues, for purposes of this proceeding, that it implemented its 'measure taken to comply,' confirm that the EC itself did not believe it had taken a 'measure taken to comply' at that time."

2.241 Exhibit US‑8, which lists excerpts from the EC statements invoked by the United States, contains inter alia the following quotations from EC communications to WTO bodies:

(a) "The EC proposes to the DSB a 'two‑stage' process for complying with Bananas III, under which a revised 'transitional' tariff quota system would first be implemented, to be followed by a 'flat‑tariff' regime no later than 1 January 2006.
"
 ("19 November 1999 EC Statement to the DSB"
);

(b) "The [EC] proposal envisages a two‑stage process, comprising a tariff rate quota (TRQ) system for several years;  this system will be replaced by a tariff only system no later than 1 January 2006.
"
 ("11 February 2000 EC Status Report to the DSB"
);

(c) "The EC and [US/Ecuador] have identified the means by which the long‑standing dispute over the EC's banana import regime can be resolved ... [T]he EC will introduce a Tariff‑Only regime for imports of bananas no later than 1 January 2006.
"
 ("April 2001 EC–US and EC–Ecuador Understandings"
);  and

(d) "The Understandings are 'a mutually satisfactory solution within the meaning of Article 3.6 of the DSU regarding the implementation by the EC of the conclusions and recommendations adopted by the DSB in the dispute "Regime for the importation, sale and distribution of bananas" [Bananas III]'.
"
 ("22 June 2001 EC DSU Article 3.6 Notification"
).

2.242 Further, Exhibit US‑8 contains the following excerpt from the European Communities' GATT Article XIII Waiver
 of November 2001:

"The understandings reached by the EC, Ecuador and the United States ... identify the means by which the longstanding dispute over the EC's banana regime can be resolved, in particular their provision for a temporary global quota allocation for ACP banana supplying countries ... to enable them to prepare for a tariff‑only regime ...
"
  
2.243 The United States argues that "[t]he various EC statements and communications provide factual evidence that the regime implemented on January 1, 2006 is a 'measure taken to comply'".

2.244 The United States also:

"note[s] that in the related [compliance] proceeding brought by Ecuador [in 2007], the EC argues that the January 1, 2006 regime implements one of the suggestions made by the panel in the Ecuador 21.5 report.  In that proceeding, the EC argues that therefore the measure cannot be challenged."

2.245 The United States "believes those arguments [by the European Communities] are completely unfounded."
  However:

"For purposes of this proceeding ... the Panel should take the EC's argument that its current bananas regime implements a suggestion by the compliance panel in Bananas III as a concession by the EC that the measure taken by the EC on January 1, 2006 is directly linked to the DSB's recommendations and rulings.  ... [T]he Panel should conclude that the EC's current bananas import regime is a 'measure taken to comply'."

2.246 Further, while the United States "is not claiming that th[e] last step [foreseen for the EC by the Bananas Understanding] is a measure taken to comply because of its relationship to the first Ecuador [compliance] proceeding [of 1999],"
 the United States notes that "the first suggestion by the first Article 21.5 panel [requested by Ecuador in 1999] was indeed that the EC 'could choose to implement a tariff‑only system for bananas, without a tariff quota.'
"
  According to the United States, "[t]he fact that the panel in the first Ecuador 21.5 proceeding conceived of a tariff only regime as a potential means for compliance demonstrates the error in the EC argument that its move to what it describes as a tariff only regime in this proceeding is not a 'measure taken to comply.'"

2.247 The United States argues that:

"To the extent that the EC may be arguing that the first Ecuador 21.5 panel's legal reasoning cannot be considered by this Panel, the EC is wrong.  Prior panel and Appellate Body reports can be taken into account by subsequent panels."

Also, "with respect to the EC's claim in paragraph 9 that the United States cannot  'benefit' from a proceeding to which we were not a party, the United States notes that findings in a different proceeding may be considered by the Panel to the extent they are persuasive."

(iii) The response of the United States to the EC arguments that the link with the original recommendations and rulings was broken
2.248 The United States also advances various arguments to refute the EC assertion that the link with the original recommendations and rulings of the DSB in 1997 in the EC – Bananas III dispute has been broken.

2.249 As regards the nature of the measures in question, the United States "agrees that the EC bananas regime in the 1990s contained additional tariff rate quotas allocated to different countries and a licensing system for traders."
  Nevertheless, the United States "disagrees with the EC's statement that its banana regime in 1990s was 'completely different'."
  According to the United States "there is a great deal of similarity in that the current regime suffers from the same WTO non‑compliant aspects as the regimes found to be in breach in the earlier Bananas III proceedings."
  Further, the United States claims that "the essential nature of the EC's banana measures is closely linked to the original EC banana quota and tariff regime found to be WTO‑inconsistent in Bananas III."

2.250 As regards the EC arguments concerning the lapse of time between the DSB recommendations and rulings and the adoption of the current EC bananas import regime, the United States argues that "[t]his argument must be soundly rejected."
  According to the United States: 
"Article 21.5 of the DSU does not contain any such 'reasonable period of time' limitation.  Thus, there is no textual basis for the EC's proposed approach.  ... [T]he EC is attempting to impute into the text terms and conditions that are not there and were not agreed by Members."

2.251 Further, the United States argues that:

"[T]he timing in this case derives from the timeline laid down in the Understanding itself, which required as a final step the implementation of a tariff only regime by January 1, 2006.  The United States, Ecuador, and the other original complaining parties recognized the importance that trade in bananas has for many of the ACP countries and recognized that an abrupt fix to the bananas problem could have a negative impact.  That is why the United States, Ecuador and others were willing to allow for a lengthy transitional period of adjustment leading to a new, tariff only regime by January 1, 2006, as set out in the Understanding."

2.252 However, according to the United States, "[t]his forbearance, by the United States and the Latin American banana suppliers, has unfortunately been repaid by the EC with continued discrimination and noncompliance."
 The United States adds that:

"It would have been much welcomed if the EC had brought itself into compliance immediately upon adoption of the DSB's recommendations and rulings in 1997 or at the end of the reasonable period of time ‑ that is, January 1, 1999.  Instead, the EC chose to perpetuate a discriminatory system of tariff rate quotas."

2.253 While noting that "[t]he final step provided for in the EC‑US Understanding, the introduction of a tariff only regime by January 1, 2006, was not scheduled to happen until four years [after 2002]", the United States contends that "[t]o argue that the EC did not need to take that final step with respect to the EC‑US Understanding would read paragraph B out of the Understanding."

2.254 The United States also:

"[N]ote[s] that in other cases, a long period of time between the original rulings and the 'measure taken to comply' has not prevented Article 21.5 review.  For example, in the FSC
 case, the EC requested and obtained the establishment of a second Article 21.5 panel almost 5 years after the original ruling by the DSB.  In that case, the DSB adopted the recommendations and rulings in March 2000 and the second Article 21.5 panel was established February 2005.  In addition, in EC – Hormones
 the EC claimed compliance over five years from the date of adoption of the recommendations and rulings by the DSB.  The EC claimed that if the United States disagreed, it should seek recourse to an Article 21.5 panel.
  Accordingly, the EC itself has admitted what is already plain on the text of Article 21.5 ‑  that the length of time is not a bar to having recourse to Article 21.5."

2.255 Likewise, referring to the European Communities' Response to Questions from the Panel by the European Communities (29 April 2005) in US ‑ Softwood Lumber IV (Article 21.5 – Canada), the United States points out that:

"[T]he EC position with respect to Article 21.5 [in that dispute was] that:  'The nature of the special procedures suggests that the purpose of the phrase "existence or consistency with a covered agreement of a measure taken to comply ..." in Article 21.5 is to cover any further dispute that relates to the original dispute'
 and that the time lapse before the new measure is taken is not a bar to Article 21.5 proceedings against that measure.
"

2.256 As regards the European Communities' argument that the introduction of a tariff‑only bananas import regime was an autonomous and internal policy decision of the European Communities, the United States refers to the text of the Bananas Understanding, and argues that "the fact that a tariff only regime could have been introduced by the EC independently of the bananas dispute does not change the fact that the Understanding on Bananas specifically provides for this step."
  According to the United States, "[w]hat is relevant is that the EC agreed to include it in the Understanding, as paragraph B."
 Conversely, the United States argues, "[a] 'political decision' could have been undone at any point."

2.257 The United States adds that:

"When the political decision to move to a tariff only system was taken is not relevant.  It makes sense that the EC would only have agreed to sign a bilateral agreement committing itself to doing so only after the 'political decision' had been made.  Indeed, the fact that the EC may have decided to move to a tariff only regime by January 1, 2006 before the Understanding and then included it in the Understanding seems to buttress our position."

2.258 Further, the United States maintains that:  "The EC's argument that ... paragraph [B of the Bananas Understanding] is just a 'simple reference' to secondary legislation 'which reflected the political decision of the European Communities to change its banana import regime'
 before the signing of the Understanding is an attempted post hoc rationale inconsistent with the plain text of the Understanding."

2.259 As regards the argument by the ACP third parties that the link with the original DSB recommendations and rulings was broken by the Bananas Understanding and by the Doha Waiver
, the United States argues that "the ACP can point to nothing in the text of the DSU that speaks to 'breaking the connection'"
, thus "[t]he ACP proposed approach is without any legal basis."

2.260 According to the United States, in regard to the Bananas Understanding:

"[A]s a matter of fact, the opposite is true.  The [Bananas] Understanding affirms the connection between the DSB recommendations and rulings and the EC new banana regime.  The [Bananas] Understanding is a bilateral understanding between the United States and the EC.  In that Understanding, the EC agreed to undertake certain steps to bring itself into compliance.  Those steps included, per the terms of paragraph B of the Understanding, the adoption of a tariff only regime by January 1, 2006.  The waiver was itself contemplated within the terms of the Understanding.  In any case, ... the January 1, 2006 regime was a measure to be taken to comply, expressly set out in the Understanding."

2.261 Further, the United States disagrees with the argument of the ACP third parties that:

"Paragraph 6 of the Doha waiver and th[e] Arbitrator's statement support the view that disputes may arise specifically from the Doha waiver and its implementation and justifies recourse to the dispute settlement system.  To the extent that the dispute relates to a measure which has been adopted pursuant to the Doha waiver and other legal instruments which came into existence only after an earlier dispute, such measure cannot be regarded as being a measure taken to comply with the recommendations and rulings of the DSB adopted in the preexisting earlier dispute."

2.262 In response, the United States again refers to the Bananas Understanding:
"The waiver was contemplated as part of the Understanding.  See paragraph E of the Understanding on Bananas.  Therefore, it is hard to see how the existence of the waiver means the EC regime is not a 'measure taken to comply.'"

2.263 Further, according to the United States:

"The fact that the waiver expressly provided for recourse to dispute settlement simply means that the waiver was drafted as contemplated by the Uruguay Round Understanding on Waivers
 and in a way in which most, if not all, waivers are drafted.  This cannot have the implications that the ACP Third Parties argue.  Finally, recourse to Article 21.5 is a recourse to dispute settlement
 so there is in any case no inconsistency between the Arbitrator's statement and the US pursuit of this Article 21.5 proceeding."

2.264 As a further argument relating to the Doha Waiver, the United States points out that:

"[T]he Doha waiver, as well as the Article XIII waiver, were time bound.  Any 'compliance' that the EC achieved through them would expire with the waivers.  Consequently, in requesting the waiver, the EC must have known that additional steps would be required after the expiration of the waiver in order to be in compliance with the DSB's recommendations and rulings.  Thus, the EC must always have known that some 'measure taken to comply' would be necessary after the waiver expired.  Indeed, ... the Article XIII waiver was set on December 31, 2005 precisely because per the terms of the [Bananas] Understanding (paragraph B), the EC was to move to a tariff only regime by January 1, 2006.  An Article XIII waiver would not have been needed if and when the EC introduced a tariff only regime."

2.265 The United States "disagrees with the EC's assertion that the only dispute settlement avenue open to the United States is 'new proceedings under GATT Article XXIII.'
"
  In particular, the United States disagrees "with the EC's argument that 'a dispute over the continued existence of the Doha waiver should have been brought under a new dispute settlement case and not as a case under Article 21.5 of the DSU.'
"
  The United States argues that:

"In the current proceeding, [it] is challenging 'the consistency with a covered agreement of measures taken to comply' (DSU Article 21.5):  that is, the United States is challenging the consistency with Article I and XIII of the GATT 1994 (a covered agreement) of the EC's current bananas regime (a measure taken to comply).  The analysis of the consistency of that measure with Article I requires an analysis of the Doha waiver because the EC – which does not deny that the differential tariff treatment provided by the current regime for ACP and MFN bananas is in breach of Article I:1 – argues that the Doha waiver covers the breach.  Therefore, the issue of the waiver's continued existence is properly before this Article 21.5 Panel."

(iv) The response of the United States to the EC arguments that the dispute was settled before 2006
2.266 The United States advances a number of arguments to refute the EC assertion that the European Communities "took its 'final "measure taken to comply"' with the EC‑US Understanding in January 2002, 'when the EC introduced a new tariff‑based quota regime with the characteristics agreed in Annex II of the Understanding' and the US 'right to suspend concessions terminated'.
"

2.267 The United States argues that "[t]he EC's characterization of part‑way measures taken not even halfway through the period of implementation envisioned in the EC‑US Understanding finds no basis in the text of the Understanding and ignores multiple EC statements regarding its measures."

2.268 In response to the EC arguments concerning the termination of the United States' right to retaliate in 2002, the United States contends that:
"[T]he Understanding sets out a series of steps.  Two significant steps were to be achieved by July 1, 2001, and January 1, 2002.  As incentive to ensure that the EC took those steps, the United States agreed to first provisionally suspend its imposition of increased duties and then terminate the imposition of increased duties that the DSB had authorized the United States to apply.  This only proves that both the United States and the EC complied with what is set out in paragraphs C and D of the Understanding.  Up to that point, there had yet to be full compliance by the EC.  Per the terms of the Understanding, there was an additional step to be taken."

2.269 Also, according to the United States:

"The terms of paragraph D [of the Bananas Understanding] did not 'terminate' the 'right of the United States to suspend concessions.'  To the contrary, the United States agreed to terminate its 'imposition of increased duties' – i.e., its application at the time of its rights under the DSB authorization of April 19, 1999 to suspend concessions or other obligations – as consideration for the EC taking the step set out in paragraph C(2).  This is yet another instance of the EC turning logic on its head, by arguing that the parties' forbearance in allowing the EC time to reform its bananas import regime must necessarily imply that the parties agreed the dispute had been resolved."

2.270  The United States adds that:

"The DSB granted the United States authorization to suspend concessions or other obligations on April 19, 1999, and that authorization remains in place.  Thus, contrary to the EC's suggestion, there was no need for the United States to request (to borrow the EC's rather curious phrase) the 'right to reinstate those rights.'  ...  The commitment of the United States to take certain steps did not, however, mean that the multilateral authorization and other WTO rights of the United States were revoked.  Had the parties to the Understanding intended for the DSB to revoke the authorization, they could easily have included a clause providing for a joint request to the DSB to that effect (much as they included clauses with respect to the EC's waiver requests);  the [Bananas] Understanding, however, includes no such clause."

2.271 According to the United States, "there was no need for the parties to include a provision revoking the US WTO‑authorized right to suspend concessions, because the [Bananas] Understanding contemplated that the EC would introduce a WTO‑consistent tariff‑only regime immediately following the conclusion of the interim TRQ."

2.272 The United States also responds to the argument of the ACP third parties that:

"Article 22.8 of the DSU provides that 'the suspension of concessions or other obligations shall be temporary and shall only be applied until such time as the measure found to be inconsistent with a covered agreement has been removed, or the Member that must implement recommendations or rulings provides a solution to the nullification or impairment of benefits, or a mutually satisfactory solution is reached.'  The fact that the US terminated its retaliation measures thus confirmed that the US considered the dispute as having been resolved through the mutually agreed solution in the form of the Understanding on Bananas reached with the EC."

2.273 The United States points out that it "did not consider the dispute 'resolved' [in 2002] as there was still one more step the EC needed to take according to the [Bananas] Understanding."
  Also, the United States "did not, and does not, consider the [Bananas] Understanding to be a mutually agreed solution."
  Thus:

"Article 22.8 of the DSU is not relevant in this situation, since there is no mutually agreed solution.  The fact that the United States agreed to terminate its imposition of increased duties as an incentive for the EC to act, does not turn the Understanding into a mutually agreed solution."

2.274 The United States adds that:

"[T]he ACP argument presumes that a complaining Member is compelled to apply suspension of concessions or other obligations unless one of the Article 22.8 conditions is met.  That is not true  – Members can choose not to apply their WTO authorization (or not to apply it in full) for all sorts of reasons that have nothing to do with whether the 22.8 conditions are met."

2.275 Referring to the European Communities' Response to Questions from the Panel by the European Communities (29 April 2005) in US – Softwood Lumber IV (Article 21.5 – Canada), the United States points out that:

"[T]he EC position [in that dispute was] that:  'The obligation to comply with that recommendation is not extinguished through the adoption of a measure taken to comply that is accepted by the complainant but continues to exist without limits in time.  The fact that the DSB has considered the issue as resolved for the purpose of surveillance under Articles 21.6 and 22.8 of the DSU does not extinguish the continuing obligation to withdraw the measure,'
 and so Article 21.5 remains available."

2.276 As regards the arguments of the European Communities concerning the withdrawal of the EC – Bananas III dispute from the agenda of the Dispute Settlement Body in 2002, the United States argues that:

"It is incorrect to say that the issue was 'withdrawn' from the agenda.  Instead, as is apparent from the  DSB minutes for the February 1, 2002
 meeting all that happened was that the EC declared its view that 'this matter should now be withdrawn from the agenda' (presumably meaning that despite Article 21.6, the EC need no longer put a status report on the agenda of future DSB meetings)."

2.277 According to the United States:

"A review of the minutes confirms that Ecuador agreed there was no need for the EC to put the issue on the agenda of future DSB meetings in light of the fact that the EC had taken the step set out in paragraph D of the Understanding and the next step that would need to be taken by the EC was implementation of a tariff only regime by January 1, 2006."

2.278 Further, the United States notes that:

"The DSB simply 'took note' of the statements and did not take a decision on this issue.  The fact that other Members did not request that this matter be on the agenda of subsequent meetings presumably reflects that little would have been gained by keeping this matter on the DSB agenda until the EC took the next step on January 1, 2006."

2.279 The United States argues that:

"It is also clear from the statements made at the meeting that the dispute was not considered 'resolved'.  For example, the minutes reflect the following statements:

'Ecuador wished to reserve its rights under Article 21 of the DSU.  Therefore if there was any disagreement concerning the measures applied by the EC, the matter could be referred to the original Panel pursuant to Article 21.5 of the DSU.'

'Honduras wished to reserve its rights, including the right to request that this matter be placed on the DSB agenda in the future.'

'The United States would continue to work closely with the EC and other Members to address any issues that might arise as the EC moved to a tariff‑based system for bananas and implemented the terms of the bilateral Understanding on Bananas.'
"

2.280 The United States adds that:

"There have been other instances in which a status report has not been included on the DSB agenda, but that hardly indicates the issue has been resolved.  See for example EC – Hormones, where although the item did not appear on the agenda, the EC itself recognized that it still needed to come into compliance."

2.281 Referring again to the European Communities' Response to Questions from the Panel by the European Communities (29 April 2005) in US ‑ Softwood Lumber IV (Article 21.5 – Canada), the United States points out that:

"[T]he EC position [in that dispute was] that:  'The obligation to comply with that recommendation is not extinguished through the adoption of a measure taken to comply that is accepted by the complainant but continues to exist without limits in time.  The fact that the DSB has considered the issue as resolved for the purpose of surveillance under Articles 21.6 and 22.8 of the DSU does not extinguish the continuing obligation to withdraw the measure,'
 and so Article 21.5 remains available."

2.282 As to the EC argument that the United States never challenged the measures taken by the European Communities in 2002, the United States responds that:

"The United States saw no reason to institute Article 21.5 proceedings for the 2002‑2005 interim regime.  This does not mean that the United States was then precluded from recourse to Article 21.5 proceedings once the EC took the next, flawed step."

2.283 According to the United States:

"Even if [it] had had a reason to challenge the interim steps taken by the EC but had decided to wait until now, the United States would not have been precluded from taking such action.  It is established that the failure, as of a given point in time, to challenge a measure as inconsistent with the WTO Agreement does not mean that there is tacit acceptance of the measure.  See Panel report on EEC ‑ Quantitative Restrictions Against Imports of Certain Products from Hong Kong, adopted July 12, 1983, BISD 30S/129, 138, paragraph 28."

2.284 The United States adds that:

"[I]t was not until the introduction of the new EC regime for bananas on January 1, 2006 that the EC took the final, and unfortunately flawed, step required by the Understanding.  Ever since, the issue of non‑compliance has been the subject of discussions at the DSB, culminating with the Ecuador and US requests under Article 21.5"
 (footnote omitted).

(v) A compliance proceeding can extend to measures closely related to measures taken to comply
2.285 In its third party submission, Japan argues that:
"[T]he Appellate Body in US – Softwood Lumber IV (21.5) addresses that, taking account of the context of Article 21.5 and the purpose of the DSU, 'a panel's mandate under Article 21.5 of the DSU is not necessarily limited to an examination of an implementing Member's measure declared to be "taken to comply",' and should also include 'some measures with a particularly close relationship to the declared "measure taken to comply", and to the recommendations and rulings of the DSB'.
  The Appellate Body has further indicated in that case that, in order to find such a 'close relationship', an Article 21.5 panel may need to examine not only 'the timing, nature, and effects of the various measures,' but also 'the factual and legal background against which a declared "measure taken to comply" is adopted.'
  The EC's 2006 regime was implemented subsequent to the adoption of the recommendations and rulings of the DSB and, it is explicitly identified in the Understanding, Paragraph B, as a measure 'by which the long‑standing dispute over the EC's banana import regime can be resolved.'
  Moreover, Japan understands that the EC's 2006 regime is the measure which grants a preferential treatment to the imports of bananas from the ACP countries.  In light of such timing, nature and effect of the EC's regime, Japan sees the argument that the EC's 2006 regime does not have a relationship with the recommendations and rulings of the DSB in EC – Bananas III dispute to be hardly convincing.
"

2.286 The United States declares that it "completely agrees with Japan that the EC's arguments that the January 1, 2006 regime is not a measure taken to comply is 'hardly convincing.'"
  The United States argues that:

"[T]he DSB has already made clear in past Article 21.5 proceedings that 'a panel's mandate under Article 21.5 of the DSU is not necessarily limited to an examination of an implementing Member's measure declared to be 'taken to comply'".  See for example, Australia Leather and Australia Salmon.
"

2. The Panel's analysis

(a) The Panel's approach

2.287 The Panel needs to assess whether the United States has properly brought this dispute under Article 21.5 of the DSU.  The Panel will conduct the analysis set out below, taking into account the following considerations.

(ii) Burden of proof
2.288 We have already noted the rules regarding the burden of proof that are applicable to the preliminary issues raised by the European Communities.
  As in the case of the previous preliminary objection raised by the European Communities, the Panel will assess first whether the European Communities has made a prima facie case supporting its contention.  If such a prima facie case was found to exist, the Panel would turn to assessing whether the United States has succeeded in rebutting this preliminary objection by the European Communities.  Alternatively, if the Panel found that the European Communities has not succeeded in making a prima facie case that the complaint of the United States falls outside of the scope of Article 21.5 of the DSU, the Panel would reject this preliminary objection by the European Communities without further analysis.

(iii) The specific issue before this Panel
2.289 Article 21.5 of the DSU provides that:

"Where there is disagreement as to the existence or consistency with a covered agreement of measures taken to comply with the recommendations and rulings such dispute shall be decided through recourse to these dispute settlement procedures, including wherever possible resort to the original panel.  The panel shall circulate its report within 90 days after the date of referral of the matter to it.  When the panel considers that it cannot provide its report within this time frame, it shall inform the DSB in writing of the reasons for the delay together with an estimate of the period within which it will submit its report."

2.290 The Panel notes that the preliminary objection of the European Communities focuses on one specific element of the language of Article 21.5 of the DSU:  that Article 21.5 of the DSU is not applicable because the current EC bananas import regime, introduced on 1 January 2006, is not a "measure taken to comply with the recommendations and rulings" adopted by the Dispute Settlement Body in the EC – Bananas III dispute in 1997.

2.291 Accordingly, the Panel will address the European Communities' preliminary objection by focusing on the specific issue whether the current EC bananas import regime is a measure taken to comply for the purposes of Article 21.5 of the DSU.

(b) Whether the current EC bananas import regime is a measure taken to comply

(i) The limited scope of compliance proceedings pursuant to Article 21.5 of the DSU

2.292 At the outset of its analysis, the Panel notes that it agrees with the European Communities that "Article 21.5 proceedings ... cannot be used to challenge the legality of 'any' measure taken by the defending party, even if that measure relates to products that have been the subject of dispute resolution procedures in the past.
"
  The Panel also agrees with the argument of the European Communities that, in general:

"Following a negative panel or Appellate Body report, a defending party may take a number of initiatives that may affect the product market that was the subject of the dispute.  The mere fact that these policy initiatives relate to a product market that has been the subject of a dispute in the past does not suffice to characterize all of these policy initiatives as 'measures taken to comply' with the recommendations and rulings of the DSB."

2.293 Both parties make reference to the Canada – Aircraft (Article 21.5 – Brazil)
 dispute, where the Appellate Body stated that:

"Proceedings under Article 21.5 do not concern just any measure of a Member of the WTO;  rather, Article 21.5 proceedings are limited to those 'measures taken to comply with the recommendations and rulings' of the DSB.  In our view, the phrase 'measures taken to comply' refers to measures which have been, or which should be, adopted by a Member to bring about compliance with the recommendations and rulings of the DSB.  In principle, a measure which has been 'taken to comply with the recommendations and rulings' of the DSB will not be the same measure as the measure which was the subject of the original dispute, so that, in principle, there would be two separate and distinct measures
:  the original measure which gave rise to the recommendations and rulings of the DSB, and the 'measures taken to comply' which are – or should be – adopted to implement those recommendations and rulings."

2.294 Likewise, in EC – Bed Linen (Article 21.5 – India) the Appellate Body held that "[i]f a claim challenges a measure which is not a 'measure taken to comply', that claim cannot properly be raised in Article 21.5 proceedings."

2.295 Similarly, the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada) held that "there are some limits on the claims that can be raised in Article 21.5 proceedings
"
, and observed the following "balance that Article 21.5 strikes between competing considerations"
:
"On the one hand, [Article 21.5 of the DSU] seeks to promote the prompt resolution of disputes, to avoid a complaining Member having to initiate dispute settlement proceedings afresh when an original measure found to be inconsistent has not been brought into conformity with the recommendations and rulings of the DSB, and to make efficient use of the original panel and its relevant experience.  On the other hand, the applicable time‑limits are shorter than those in original proceedings, and there are limitations on the types of claims that may be raised in Article 21.5 proceedings.  This confirms that the scope of Article 21.5 proceedings logically must be narrower than the scope of original dispute settlement proceedings.  This balance should be borne in mind in interpreting Article 21.5 and, in particular, in determining the measures that may be evaluated in proceedings pursuant to that provision"
 (emphasis added).
(ii) The Panel's role in assessing whether the current EC bananas import regime is a measure taken to comply
2.296 The European Communities argues that "the Appellate Body had found in its report ... [in Softwood Lumber IV (Article 21.5 – Canada)] that 'to be sure, characterizing an act by a Member as a measure taken to comply when the Member maintains otherwise is not something that should be done lightly by a panel'."
  The Panel notes that the Appellate Body continued by stating that "[y]et, a panel, in examining the factual and legal circumstances within which the implementing Member takes action, may properly reach just such a finding in some cases."

2.297 The Panel recalls that the panel on EC – Bed Linen (Article 21.5 – India), in a finding upheld by the Appellate Body
, concluded that:
"[I]t is clear that it is the Panel, and not the [respondent], which decides whether the measures cited by [the complainant] in the request for establishment are to be considered 'measures taken to comply' and therefore fall within the purview of this dispute.  That said, however, it is also not [the complainant]'s right to determine which measures taken by the EC are measures taken to comply.  Rather, this is an issue which must be considered and decided by an Article 21.5 panel."

2.298 Likewise, in Australia – Salmon (Article 21.5 – Canada) the panel held that:

"[A]n Article 21.5 panel cannot leave it to the full discretion of the implementing Member to decide whether a measure is one 'taken to comply'.  If one were to allow that, an implementing Member could simply avoid any scrutiny of certain measures by a compliance panel, even where such measures would be so clearly connected to the panel and Appellate Body reports concerned, both in time and in respect of the subject‑matter, that any impartial observer would consider them to be measures 'taken to comply'."

2.299 Accordingly, the Panel considers that it is properly and ultimately its role, and not the role of either the complainant or the respondent, to decide whether the current EC bananas import regime is a measure taken to comply.

(iii) The current EC bananas import regime
2.300 The Panel will first assess what constitutes the current EC bananas import regime.  The parties agree that the European Communities' current bananas import regime is the regime introduced through EC Regulation 1964/2005 on 1 January 2006.
  In addition, in its request for the establishment of this compliance Panel the United States also refers to other EC Regulations, and maintains that:

"[T]he measures through which the EC maintains its current import regime for bananas ... include:

–
Regulation (EEC) 404/93 of 13 February 1993, as amended by Regulation (EC) 216/2001 of 29 January 2001;

–
Regulation (EC) No. 1964/2005 of 29 November 2005; and

–
for each of the regulations listed above, any amendments, implementing measures, and other related measures."
 (emphasis added).

2.301 The European Communities does not contest this reference by the United States to EC Regulations 404/1993 and 216/2001 and "any amendments, implementing measures and other related measures" to those regulations, in the context of the current EC bananas import regime.

2.302 The parties describe the current EC bananas import regime in a similar manner.  In its request for the establishment of this compliance Panel the United States contends that:

"[O]n 29 November 2005, the EC adopted Regulation (EC) No. 1964/2005, which establishes a preferential (zero‑duty) TRQ available only to bananas originating in African, Caribbean and Pacific ("ACP") countries.
  Bananas of other origins have no access to this 775,000 ton TRQ.  Under Regulation (EC) No. 1964/2005 such other bananas are subject instead to a duty of 176 euros/ton.
  The regulation took effect as of 1 January 2006."

2.303 In turn, in its first written submission of September 2007 the European Communities describes its "import regime for bananas"
:

"The European Communities subjects all banana imports to a single tariff of € 176 per ton.  There are no other tariffs and there are no quantitative restrictions imposed on the importation of bananas.  This import regime has been in force since January 1, 2006.

The only exception to this rule is that the European Communities offers a trade preference to those banana producing countries that have signed the 'Cotonou Agreement'.  Pursuant to the Cotonou Agreement, the European Communities has the obligation to accept the importation of products originating from Cotonou beneficiary developing countries free of custom duties and charges having equivalent effect or, at least, at preferential terms, until December 31, 2007.
  In the sector of bananas, the European Communities has limited the quantity of bananas originating from Cotonou countries that can be imported free of duty to 775,000 tons per year (the 'Cotonou Preference').
  All bananas imported from Cotonou countries beyond this 'cap' are subject to the tariff of € 176 per ton.
"

(iv) Criteria for assessing whether the current EC bananas import regime is a measure taken to comply
2.304 As to whether the current EC bananas import regime is a measure taken to comply, which is the main issue to be assessed by the Panel in the context of the third preliminary objection of the European Communities, the Panel notes that in US – Softwood Lumber IV (Article 21.5 – Canada) the Appellate Body examined the meaning of the phrase "measure taken to comply"
, and held that "[o]n its face ... the phrase 'measures taken to comply' seems to refer to measures taken in the direction of, or for the purpose of achieving, compliance."

2.305 Further, the Appellate Body held that:

"The word 'consistency' [in Article 21.5 of the DSU] implies that panels acting pursuant to Article 21.5 must objectively assess whether new measures are, in fact, consistent with relevant obligations under the covered agreements.  As the Appellate Body has already stated, such an evaluation involves consideration of 'that new measure in its totality' and the 'fulfilment of this task requires that a panel consider both the measure itself and the measure's application.'
"

2.306 Accordingly, the Appellate Body concluded that:

"The fact that Article 21.5 mandates a panel to assess 'existence' and 'consistency' tends to weigh against an interpretation of Article 21.5 that would confine the scope of a panel's jurisdiction to measures that move in the direction of, or have the objective of achieving, compliance.  These words also suggest that an examination of the effects of a measure may also be relevant to the determination of whether it constitutes, or forms part of, a 'measure[] taken to comply'.
"
 (emphasis added;  original emphasis in bold)

2.307 The Panel also notes that Article 21.5 of the DSU refers to "measures taken to comply with the recommendations and rulings". (emphasis added)  As regards that language, the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada) held that:

"A ... feature of the first sentence of Article 21.5 is the express link between the 'measures taken to comply' and the recommendations and rulings of the DSB.  Accordingly, determining the scope of 'measures taken to comply' in any given case must also involve examination of the recommendations and rulings contained in the original report(s) adopted by the DSB."
  (emphasis added)

2.308 While noting that "the phrase 'measures taken to comply' does place some limits on the scope of proceedings under [Article 21.5 of the DSU]"
, the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada) also held that "in order to fulfil its mandate under Article 21.5, a panel must be able to take full account of the factual and legal background against which relevant measures are taken, so as to determine the existence, or consistency with the covered agreements, of measures taken to comply"
 (emphasis added).  As mentioned above, in the same dispute the Appellate Body similarly held that:

"To be sure, characterizing an act by a Member as a measure taken to comply when that Member maintains otherwise is not something that should be done lightly by a panel.  Yet, a panel, in examining the factual and legal circumstances within which the implementing Member takes action, may properly reach just such a finding in some cases"
 (emphasis added).

2.309 Looking at previous disputes where compliance panels reached such a finding, the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada) noted that one of the panels in those previous compliance proceedings had "looked at the timing ... as well as the nature of the [measure in question]".
  Likewise, the Appellate Body noted that another previous compliance panel had "found that [a measure] fell within the scope of its terms of reference because, inter alia, the [measure] at issue was 'inextricably linked' to the measure that [the respondent in that dispute] itself stated it had taken to comply, 'in view both of its timing and its nature'.
"

2.310 In conclusion, in US – Softwood Lumber IV (Article 21.5 – Canada) the Appellate Body summarized its approach in the following way:

"Taking account of all of the above, our interpretation of Article 21.5 of the DSU confirms that a panel's mandate under Article 21.5 of the DSU is not necessarily limited to an examination of an implementing Member's measure declared to be 'taken to comply'.  Such a declaration will always be relevant, but there are additional criteria, identified above, that should be applied by a panel to determine whether or not it may also examine other measures.  Some measures with a particularly close relationship to the declared 'measure taken to comply', and to the recommendations and rulings of the DSB, may also be susceptible to review by a panel acting under Article 21.5.  Determining whether this is the case requires a panel to scrutinize these relationships, which may, depending on the particular facts, call for an examination of the timing, nature, and effects of the various measures.  This also requires an Article 21.5 panel to examine the factual and legal background against which a declared 'measure taken to comply' is adopted.  Only then is a panel in a position to take a view as to whether there are sufficiently close links for it to characterize such an other measure as one 'taken to comply' and, consequently, to assess its consistency with the covered agreements in an Article 21.5 proceeding."

2.311 The Panel recalls that, in addition to arguing that its current bananas import regime is not a measure taken to comply, the European Communities explicitly identifies the step it has taken in accordance with paragraph C(2) of the Bananas Understanding as the final measure taken to comply in the EC – Bananas III dispute:

"The dispute between the United States and the European Communities, which had culminated with the Appellate Body's report in 1997 and the United States' retaliation measures, ended when the parties reached their 'mutually agreed solution' in 2001 and signed the [Bananas] Understanding and exchanged the Letters attached as an Exhibit to th[e European Communities' first written] submission ...
In compliance with the mutually agreed solution, the European Communities introduced on January 1, 2002 the final 'measure taken to comply' with the 1997 Appellate Body report.  This was the tariff‑quota based import regime with the characteristics agreed in Annex II of the Understanding.  This was the 'measure taken to comply' that was agreed with the United States and this was the end of the banana dispute between the parties ... 

 ... [A]s far as the banana dispute with the United States is concerned, the 'measures taken to comply' with the findings and recommendations of the Appellate Body in 1997 and the rulings and recommendations of the DSB in 1997 were taken by the European Communities in 2002 ..."

2.312 The European Communities adds that this alleged final measure to comply was contained in "Council Regulation 2587/2001, adopted by the European Communities on December 19, 2001, which introduced the 2002‑2005 banana import regime."
  The United States disagrees with the EC argument that the 2002‑2005 EC bananas import regime was the final measure taken to comply;  however, the United States does not contest the reference by the European Communities to EC Regulation 2587/2001 in the context of the 2002‑2005 bananas import regime of the European Communities.

2.313 The Panel also notes that, in addition to arguing that the current EC bananas import regime is a measure taken to comply, the United States contends that "'a panel's mandate under Article 21.5 of the DSU is not necessarily limited to an examination of an implementing Member's measure declared to be "taken to comply"' ...
"
  Also, in its third party written submission, Japan argues that:

"[T]he Appellate Body in US – Softwood Lumber IV (21.5) addresses that, taking account of the context of Article 21.5 and the purpose of the DSU, 'a panel's mandate under Article 21.5 of the DSU is not necessarily limited to an examination of an implementing Member's measure declared to be "taken to comply",' and should also include 'some measures with a particularly close relationship to the declared "measure taken to comply", and to the recommendations and rulings of the DSB'.
"

2.314 In the light of those arguments and of the aforementioned conclusions by the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada), the Panel will assess whether, based on the criteria identified by Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada), the current EC bananas import regime is a measure taken to comply in itself.  Further, taking into account the criteria identified by Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada), the Panel will assess whether the current EC bananas import regime is a measure taken to comply because of "a particularly close relationship to the declared 'measure taken to comply' [i.e. the 2002‑2005 bananas import regime of the European Communities], and to the [original] recommendations and rulings of the DSB."

(v) Whether the current EC bananas import regime is closely related to the original recommendations and rulings adopted by the DSB in 1997, including to the measure being reviewed and found inconsistent in the original panel and appellate proceedings
2.315 As mentioned above, Article 21.5 of the DSU refers to "measures taken to comply with the recommendations and rulings".  In US – Softwood Lumber IV (Article 21.5) the Appellate Body held in regard to this phrase that:

"A ... feature of the first sentence of Article 21.5 is the express link between the 'measures taken to comply' and the recommendations and rulings of the DSB.  Accordingly, determining the scope of 'measures taken to comply' in any given case must also involve examination of the recommendations and rulings contained in the original report(s) adopted by the DSB."

2.316 In the EC – Bananas III dispute, the Dispute Settlement body "adopted the Appellate Body Report in WT/DS27/AB/R and the Panel Reports in WT/DS27/R/ECU, WT/DS27/R/GTM‑WT/DS27/R/HND, WT/DS27/R/MEX, WT/DS27/R/USA, as modified by the Appellate Body Report"
 at its meeting of 25 September 1997.

2.317 In paragraph 9.1 of its report (WT/DS27/R/USA) adopted as a result of the original complaint of the United States, the original panel the EC – Bananas III dispute concluded "that for the reasons outlined in this Report aspects of the European Communities' import regime for bananas are inconsistent with its obligations under Articles I:1, III:4, X:3 and XIII:1 of GATT, Article 1.3 of the Licensing Agreement and Articles II and XVII of the GATS."  Further, the original panel "recommend[ed] that the Dispute Settlement Body request the European Communities to bring its import regime for bananas into conformity with its obligations under GATT, the Licensing Agreement and the GATS."

2.318 Largely confirming the findings of the original panel under appellate review, the Appellate Body "recommend[ed] that the Dispute Settlement Body request the European Communities to bring the measures found in this Report and in the Panel Reports, as modified by this Report, to be inconsistent with the GATT 1994 and the GATS into conformity with the obligations of the European Communities under those agreements."
  The detailed findings of the original panel, as modified by the report of the Appellate Body, are summarised above.

2.319 The Panel notes the close link that the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada) established between the analysis of the original recommendations and rulings and the measures at which those recommendations and rulings are directed:

"Because such recommendations and rulings are directed at the measures found to be inconsistent in the original proceedings
, such an examination necessarily involves consideration of those original measures."

2.320 In the same dispute, the Appellate Body also held that:

"Article 21.5 of the DSU identifies the task of a panel operating pursuant to that provision as resolving disagreements 'as to the existence or consistency with a covered agreement of a measure taken to comply with the recommendations and rulings' of the DSB.  This task cannot be done in abstraction from the measure that was subject of the original proceedings
"
 (emphasis added).

2.321 In line with the relevant request for the establishment of a panel in the original proceedings in EC – Bananas III
, the above‑mentioned findings in the original panel and Appellate Body proceedings concerned "the EC regime for the importation, sale and distribution of bananas established by Council Regulation (EEC) 404/93
, and the subsequent EC legislation, regulations and administrative measures, including those reflecting the provisions of the Framework Agreement on Bananas, which implemented, supplemented and amended that regime."

2.322 The original proceedings were dealing in particular with "the EC's common market organization for bananas introduced on 1 July 1993"
 through EC Regulation 404/1993.
  The original panel summarized the main preferential tariff and quantitative elements of that regime:

"Title IV [of EC Regulation 404/1993], which regulates trade with third countries, establishes three categories of imports:  (i) traditional imports from twelve ACP countries
;  (ii) non‑traditional imports from ACP countries which are defined as both any quantities in excess of traditional quantities supplied by traditional ACP countries and any quantities supplied by ACP countries which are not traditional suppliers of the EC;  and (iii) imports from third (non‑ACP) countries.
...

"Imports of bananas from the twelve traditional ACP countries enter duty‑free up to the maximum quantity fixed for each ACP country ... These allocations collectively amount to 857,700 tonnes.  These quantities are not bound in the EC Schedule.  There is no provision in the EC regulations for an increase in the level of traditional ACP allocations.

...

Imports of non‑traditional ACP bananas and bananas from third countries are subject to a tariff quota (also referred to by the EC as the 'basic tariff quota') of, originally, 2 million tonnes (net weight).  This tariff quota was increased to 2.1 million tonnes in 1994 and to 2.2 million tonnes as of 1 January 1995.  These tariff quota quantities were bound in the EC Uruguay Round Schedule.
  The tariff quota can be adjusted on the basis of a 'supply balance' to be derived from production and consumption forecasts prepared in advance of each year.
  In 1995 and 1996, a volume of 353,000 tonnes was added to the tariff quota as a result of 'consumption and supply needs' resulting from the accession of three new EC member States, Austria, Finland and Sweden.  This additional volume is not bound in the EC Schedule.  In practice, however, the EC's tariff quota for non‑traditional ACP and third‑country banana imports was increased to 2.553 million tonnes.

Of the tariff quota referred to above, 90,000 tonnes are reserved for duty‑free entries of non‑traditional ACP bananas.  This volume is bound in the EC Schedule as a result of the BFA.  By regulation, the EC allocated this import volume largely among specific supplying countries ..."

2.323 Thus, a key element of the measure being reviewed and found inconsistent in the original proceedings was the preferential treatment by the European Communities of banana imports from ACP countries, as compared with the treatment accorded by the European Communities to other WTO Members.  That preferential treatment involved a zero‑duty tariff rate quota of 857,700 tons reserved for traditional ACP bananas imports and a zero‑duty tariff rate quota of 90,000 tons reserved for non‑traditional ACP bananas imports.
2.324 In essence, the current EC bananas import regime also maintains a preference for ACP bananas imports.  In its request for the establishment of this compliance Panel the United States argues that:

"Regulation (EC) No. 1964/2005, which establishes a preferential (zero‑duty) TRQ available only to bananas originating in African, Caribbean and Pacific ('ACP') countries.
  Bananas of other origins have no access to this 775,000 ton TRQ.  Under Regulation (EC) No. 1964/2005 such other bananas are subject instead to a duty of 176 euros/ton.
"

2.325 Likewise, the European Communities concedes that its current bananas import regime maintains a preference for ACP countries:

"[T]he European Communities offers a trade preference to those banana producing countries that have signed the 'Cotonou Agreement' [i.e., to ACP countries].  ...  In the sector of bananas, the European Communities has limited the quantity of bananas originating from Cotonou countries that can be imported free of duty to 775,000 tons per year (the 'Cotonou Preference').
  All bananas imported from Cotonou countries beyond this 'cap' are subject to the tariff of € 176 per ton
"
 (emphasis added).

2.326 Thus, both the original and the current EC bananas import regimes maintain, in the form of one or more tariff rate quotas at a zero in‑quota duty, a preferential treatment for ACP countries in comparison with the treatment accorded to other WTO Members.  These are important similarities in the nature and effects of the import regime reviewed in the original panel and appellate proceedings, and the current EC bananas import regime, which is being contested by the United States before this compliance Panel.

2.327 The Panel notes that EC Regulation 404/1993 on The Common Organization of the Market in Bananas was the main measure reviewed in the original panel and Appellate Body proceedings.  As mentioned above, the original proceedings concerned "the EC regime for the importation, sale and distribution of bananas established by Council Regulation (EEC) 404/93
, and the subsequent EC legislation, regulations and administrative measures, including those reflecting the provisions of the Framework Agreement on Bananas, which implemented, supplemented and amended that regime."

2.328 In its request for the establishment of this compliance panel the United States describes "the measures through which the EC maintains its current import regime for bananas "
, by making explicit reference, in addition to EC Regulation 1964/2005, to "Regulation (EEC) 404/93 of 13 February 1993, as amended by Regulation (EC) 216/2001 of 29 January 2001"
 and to "any amendments, implementing measures, and other related measures"
 to those EC Regulations.  In the context of the current EC bananas import regime, the European Communities does not contest the reference by the United States to EC Regulation 404/93, as amended by EC Regulation 216/2001, and to "any amendments, implementing measures, and other related measures"
 to those EC Regulations.

2.329 The Panel notes also that EC Regulation 1964/2005 has been adopted pursuant to EC Regulation 404/1993, as amended by EC Regulation 216/2001.  This is argued by the European Communities itself
, and it is confirmed by the Bananas Understanding, which in paragraph B makes explicit reference to both previous regulations:

"In accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by Regulation No. (EC) 216/2001), the European Communities (EC) will introduce a Tariff Only regime for imports of bananas no later than 1 January 2006."
  (emphasis added)

2.330 Indeed, EC Regulation 216/2001 amended Article 16 of EC Regulation 404/1993 thus:

"1.
This Article and Articles 17 to 20 shall apply to imports of fresh products falling within CN code ex 0803 00 19 up to the entry into force of the rate of the common customs tariff for those products, no later than 1 January 2006, established under the procedure provided for in Article XXVIII of the General Agreement on Tariffs and Trade.

2.
Until the entry into force of the rate referred to in paragraph 1, imports of the fresh products referred to in the said paragraph shall be under the tariff quotas opened by Article 18"
 (emphasis added).

2.331 In turn, EC Regulation 1964/2005 makes explicit reference to EC Regulation 404/1993 in the first recital of its preamble:

"Council Regulation (EEC) No 404/93 of 13 February 1993 on the common organisation of the market in bananas provides for the entry into force of a tariff only regime for imports of bananas no later than 1 January 2006."  (footnote omitted)

2.332 Further, Article 1.1 of EC Regulation 1964/2005 fulfils the function determined by Article 16.1 of EC Regulation 404/1993, as amended by EC Regulation 216/2001:

"As from 1 January 2006 the tariff rate for bananas (CN code 0803 00 19) shall be EUR 176/tonne."

2.333 Article 3.1 of EC Regulation 1964/2005 makes further reference to EC Regulation 404/1993 by providing that:

"The Commission shall be assisted by the Management Committee for Bananas established by Article 26 of Regulation (EEC) No 404/93 ..."

2.334 The Panel notes that EC Regulation 404/93 on the Common Organization of the Market in Bananas continued to apply even following the introduction, on 1 January 2006, of the current EC bananas import regime through EC Regulation 1964/2005, and beyond the establishment of this compliance Panel by the Dispute Settlement Body on 12 July 2007.  As indicated above, EC Regulation 1964/2005 makes several explicit references to EC Regulation 404/1993, without repealing the latter.  Further, in its request for the establishment of the Panel dated 2 July 2007, the United States explicitly identified EC Regulation 404/1993 as one of "the measures through which the EC maintains its current import regime for bananas"
  Neither party has argued that EC Regulation 404/1993 was not in force at the time of the establishment of this Panel.

2.335 The Panel also notes that the first compliance panel requested by Ecuador, in response to the EC argument that a compliance Panel should not look at the EC Regulations representing the European Communities' attempt to comply with the original recommendations and rulings of the DSB as of the expiry of the reasonable period of time on 1 January 1999, through amendments to EC Regulation 404/1993, found that:
"[I]t is clear that the two measures specified by Ecuador (Regulations 1637/98 and 2362/98) were 'taken [by the European Communities] to comply' with the DSB's recommendations, as they modify aspects of the EC's banana import regime found by the original panel and Appellate Body reports to be inconsistent with the EC's WTO obligations.  There is no suggestion in the text of Article 21.5 that only certain issues of consistency of measures may be considered.  Nor is there a suggestion that the term 'measures' has a special meaning in Article 21.5 that would imply that only certain aspects of a measure can be considered"
  (emphasis added).

2.336 Article 1.1 of EC Regulation 1637/1998 also amended inter alia Article 16 of EC Regulation 404/1993, and EC Regulation 2632/1998 "la[id] down detailed rules for applying the arrangements for the importation of bananas under the tariff quotas provided for in Article 18(1) and (2) of Regulation (EEC) No 404/93 and for the importation of quantities of traditional ACP bananas as referred to in Article 16 of that Regulation, and also the arrangements outside those quotas"
 (emphasis added).

2.337 Similarly, Article 1.1 of Regulation 1964/2005 fulfils the function set out in Article 16.1 of EC Regulation 404/1993, as amended by EC Regulation 216/2001;  that amendment by EC Regulation 216/2001 concerned an aspect of the EC's bananas import regime found by the original panel and Appellate Body reports to be inconsistent with the European Communities' WTO obligations.

2.338 In the light of the foregoing legal and factual background of the current EC bananas import regime, the Panel concludes that the current EC bananas import regime, in particular EC Regulation 1964/2005 is closely related to the measure reviewed and found inconsistent in the original panel and Appellate Body proceedings, and thus is closely related to the original recommendations and rulings adopted by the DSB in 1997.

(vi) Whether the current EC bananas import regime constitutes a measure taken by the European Communities in the direction of, or for the purpose of achieving, compliance
2.339 The Panel notes that the Appellate Body in US – Softwood Lumber VI (Article 21.5 – Canada) held that:

"Article 21.5 proceedings do not occur in isolation but are part of a 'continuum of events'.
  This is a consequence of the mandate of an Article 21.5 panel, namely, to examine whether recommendations and rulings from the original dispute have been implemented consistently with the covered agreements."

2.340 The Panel will therefore assess the relevant factual and legal developments following the adoption of recommendations and rulings by the DSB on 25 September 1997.  The Panel recalls that in the arbitration award of 7 January 1998 in EC – Bananas III pursuant to Article 21.3 of the DSU, the arbitrator referred to "Article 21.1 of the DSU[, which] stipulates that 'prompt compliance with recommendations or rulings of the DSB is essential in order to ensure effective resolution of disputes to the benefit of all Members'."
  The same arbitrator concluded that:
"[P]ursuant to Article 21.3(c) [of the DSU],  the 'reasonable period of time' for the European Communities to implement the recommendations and rulings of the DSB adopted on 25 September 1997 in European Communities – Regime for the Importation, Sale and Distribution of Bananas, shall be the period from 25 September 1997 to 1 January 1999."

The European Communities' first attempt to comply with the original DSB recommendations and rulings, and its review under dispute settlement proceedings
2.341 At the end of the above reasonable period of time, 1 January 1999
, the European Communities introduced the above-mentioned "Regulation (EC) No. 1637/98 ... amending Regulation (EEC) No. 404/93 ... on the common organization of the market in bananas, and (ii) Regulation (EC) No. 2362/98 ... laying down detailed rules for the implementation of Regulation 404."

2.342 Both EC Regulations were found to be measures taken to comply with the original recommendations and rulings of the DSB.
  They were also found to be inconsistent with these recommendations and rulings in two, practically simultaneous proceedings:  (i) an arbitration pursuant to Article 22.6 of the DSU between the European Communities and the United States
;  and (ii) a compliance proceeding requested by Ecuador against the European Communities.
  A third compliance proceeding requested by the European Communities to establish that those EC Regulations "must be presumed to conform to WTO rules"
 referred to the negative findings of the compliance panel requested by Ecuador.

2.343 In the arbitration between the European Communities and the United States pursuant to Article 22.6 of the DSU, the arbitrators held that "any assessment of the level of nullification or impairment presupposes an evaluation of consistency or inconsistency with WTO rules of the implementation measures taken by the European Communities, i.e. the revised banana regime, in relation to the panel and Appellate Body findings concerning the previous regime."
  Accordingly, the arbitrators concluded that "there is a continuation of nullification or impairment of US benefits under the revised EC regime"
 inter alia because "the reservation of the quantity of 857,700 tonnes for traditional ACP imports under the revised regime is inconsistent with paragraphs 1 and 2 of Article XIII of GATT."
  In conclusion, in their decision of 9 April 1999 the arbitrators "determine[d] the level of nullification or impairment suffered by the United States in the matter  European Communities – Regime for the Importation, Sale and Distribution of Bananas ..."

2.344 On 19 April 1999, the DSB granted authorization for the United States to suspend concessions "consistent with the decision of the Arbitrators contained in document WT/DS27/ARB."

2.345 Similarly to the above arbitration pursuant Article 22.6 of the DSU, the first compliance panel requested by Ecuador found in its report circulated on 6 May 1999 inter alia that "the reservation of the quantity of 857,700 tonnes for traditional ACP imports under the revised regime is inconsistent with paragraphs 1 and 2 of Article XIII of GATT [and] ... the country‑specific allocations to Ecuador as well as to the other substantial suppliers are not consistent with the requirements of Article XIII:2."
  Further, in respect of Article I of the GATT 1994 the first compliance panel requested by Ecuador found in relevant parts that:

"[T]he level of 857,700 tonnes for duty‑free traditional ACP imports can be considered to be required by the Lomé Convention because it appears to be based on pre‑1991 best‑ever exports and not on allowances for investments.  However, we also find that it is not reasonable for the European Communities to conclude that Protocol 5 of the Lomé Convention requires a collective allocation for traditional ACP suppliers.  Therefore, duty‑free treatment of imports in excess of an individual ACP State's pre‑1991 best‑ever export volumes is not required by Protocol 5 of the Lomé Convention.  Accordingly, absent any other applicable requirement of the Lomé Convention, those excess volumes are not covered by the Lomé waiver and the preferential tariff thereon is therefore inconsistent with Article I:1.

Also in respect of Article I of GATT, we find that in respect of preferences for non‑traditional ACP imports, it is not unreasonable for the European Communities to conclude that (i) non‑traditional ACP imports at zero tariff within the 'other' category of the tariff quota and (ii) the tariff preference of 200 Euro per tonne for out‑of‑quota imports, are required by Article 168 of the Lomé Convention.  Therefore, we find that the violations of Article I:1, as alleged by Ecuador in respect of preferences for non‑traditional ACP imports, are covered by the Lomé waiver."

2.346 The first compliance panel requested by Ecuador:

"[C]onclude[d] that ... aspects of the EC's [revised] import regime for bananas are inconsistent with the EC's obligations under Articles I:1 and XIII:1 and 2 of GATT 1994 and Articles II and XVII of GATS.  [T]herefore ... there is nullification or impairment of the benefits accruing to Ecuador under the GATT 1994 and the GATS within the meaning of Article 3.8 of the DSU.

The Panel recommend[ed] that the Dispute Settlement Body request the European Communities to brings its import regime for bananas into conformity with its obligations under the GATT 1994 and the GATS."

2.347 EC Regulations 1637/1998 and 2362/1998 were also the subject of dispute settlement proceedings brought at the end of 1998 by the European Communities, which invoked Article 21.5 of the DSU.  In its request for the establishment of that compliance panel, the European Communities noted that:

"In the DSB meeting of 22 September 1998, the original complainants expressed their concern 'about the EC's failure to comply with the DSB's recommendations'.  They stated that 'consultations had confirmed that the Community and the complaining parties could not agree on the WTO‑consistency of the measures taken by the EC to comply with the DSB's recommendations by 1 January 1999'.  They emphasised that '[t]here was no doubt with regard to the existence of such a disagreement between the Community and the complaining parties'.  They also stated that 'they had made it clear that there was no basis for any further consultations and had no plans to hold further consultations'."

2.348 The European Communities also argued that:

"Article 23 of the DSU confirms that there is a general principle in the WTO agreements that measures taken by WTO Members are in conformity with their rules unless they have been challenged under the appropriate dispute settlement procedures and proven not to conform.  Since none of the original complainants has continued to pursue the procedures under Article 21.5, they must presently be deemed to be satisfied with the way in which the European Communities has brought its measures into conformity with the recommendations and rulings of the DSB in this case."

2.349 Accordingly, "the European Communities request[ed] the establishment of a panel under Article 21.5 of the DSU with the mandate to find that the above‑mentioned implementing measures of the European Communities must be presumed to conform to WTO rules unless their conformity has been duly challenged under the appropriate DSU procedures."

2.350 In its report, circulated on 12 April 1999, the compliance panel requested by the European Communities decided "not [to] make findings as requested by the European Communities."
  Nevertheless, the same compliance panel stated:

"We agree with the European Communities that there is normally no presumption of inconsistency attached to a Member's measures in the WTO dispute settlement system.  At the same time, we also are of the view that the failure, as of a given point in time, of one Member to challenge another Member's measures cannot be interpreted to create a presumption that the first Member accepts the measures of the other Member as consistent with the WTO Agreement.  In this regard, we note the statement by a GATT panel that 'it would be erroneous to interpret the fact that a measure has not been subject to Article XXIII over a number of years, as tantamount to its tacit acceptance by contracting parties'.
"

2.351 Also, the compliance panel requested by the European Communities made reference to the findings of inconsistency by the first compliance panel requested by Ecuador:

"[W]e note that immediately prior (on the same date) to the establishment of this Panel, a panel was established by the DSB at the request of Ecuador to consider Ecuador's claim in an Article 21.5 proceeding that the EC's implementing measures are not consistent with its WTO obligations.  The same three individuals are the panelists in these two Article 21.5 proceedings.  Since we have found in the proceeding initiated by Ecuador that the EC's implementing measures are not consistent with its WTO obligations, it is clear that they cannot be presumed to be consistent in this proceeding.

2.352 The above three procedures established that the first attempt of the European Communities to bring itself into compliance with the original recommendations and rulings adopted by the DSB in the EC – Bananas III dispute in 1997, was inconsistent with the European Communities' WTO obligations.  The Panel reads that as a clear indication that the original attempt of the European Communities to bring itself into compliance by 1 January 1999 was unsuccessful.

Subsequent developments
2.353 The United States points out that following the European Communities' first, unsuccessful attempt to bring itself into compliance with the original DSB recommendations and rulings:

"In November 1999, the EC announced a second attempt to reform its banana regime, which was allegedly to comprise a 'two‑stage process, namely, after a transitional period during which a tariff quota system would be applied with preferential access for ACP countries, a flat tariff would be introduced.'
"

2.354 At the meeting of the DSB held on 19 November 1999:

"[T]he European Communities said that after extensive consultations with all the interested parties, the EC had put forward a proposal to modify its banana import regime.  The EC considered that, under the present circumstances, the most appropriate option would be to put in place a two‑stage process, namely, after a transitional period during which a tariff quota system would be applied with preferential access for ACP countries, a flat tariff would be introduced.  The level of the flat tariff would be negotiated pursuant to Article XXVIII of GATT 1994 and in accordance with the negotiating directives contained in the proposal.  During the transitional period, the quota management system would be a key issue.  Detailed rules for administration of the tariff quota which would be adopted at a later stage were of considerable importance for the acceptability of the new regime. For this reason, the EC would seek agreement from interested countries on the management system. The EC was ready to start this process immediately.  He noted that finding the means to respect its international obligations as well as other objectives constituted a considerable challenge for the EC.  The EC believed that its proposal provided the best outcome to this dispute."

2.355 At the same DSB meeting:

"[T]he European Communities clarified that during the transitional period, three quotas would be available to all suppliers.  The first would be the bound quota of 2.2 million tonnes at 75 Ecus/tonne, and the second would be an autonomous quota of 353,000 tonnes at the same tariff level.  A third tariff quota of 850,000 would also be available.  A preference of 275 Ecus/tonne would be granted to ACP countries.  That third quota would be characterized by a bidding procedure through which an abatement with respect to the out‑of‑quota bound tariff rate would be determined.  This auctioning‑striking price system would resolve both the level of the tariff and the distribution of licences requested as well as the available quantities.  A key practical aspect of the transitional quota system was the management of the first two quotas.  The preferred option of interested parties for distribution of licences was a historical system, but could only be implemented if there was agreement on a mechanism compatible with both WTO and EC law.  Unless such an agreement materialised, the alternative would be an appropriate form of a 'first‑come first‑served system' for the two quotas at 75 Ecus/tonne provided that the administrative problems could be overcome in such a way that the scheme was non‑discriminatory."
 

2.356 A few months later, in its status report to the DSB of 11 February 2000, also referred to by the United States
,  the European Communities stated that:

"As it has been explained before to the DSB, the EC has now developed a proposal for the reform of the banana regime.  The proposal envisages a two‑stage process, comprising a tariff rate quota (TRQ) system for several years;  this system should be replaced by a tariff only system no later than 1 January 2006. ...

...

As the proposal of November 1999 makes clear, if no feasible administrative system which will resolve the dispute can be found regarding the distribution system for licences in a TRQ system it will not be possible to maintain the proposal for a transitional TRQ regime;  in that case negotiations under GATT Article XXVIII to replace the current system with a tariff only regime are envisaged."

2.357 Approximately one year later, in spring 2001 the European Communities reached two separate but almost identical understandings on bananas with the United States and with Ecuador.
  Although in the context of the second preliminary issue the parties contest the status and relevance of their Bananas Understanding
, as regards the third preliminary issue, they both attach great relevance to that Understanding for the purposes of assessing whether the current EC bananas import regime is a measure taken to comply.

2.358 According to the European Communities, "a determination of whether a particular measure constitutes a 'measure taken to comply' should be based [inter alia] on ... the agreement reached between the parties (in our case the [Bananas] Understanding) and the rights and obligations undertaken in it ..."
  Likewise, the United States "readily acknowledges the Understanding's direct relevance for purposes of establishing that the EC's current bananas import regime is a measure taken to comply with the DSB's rulings and recommendations."

2.359 As noted in its analysis of the European Communities' second preliminary objection, the Panel does not intend to assess the status of the Bananas Understanding.
  Nevertheless, in the light of parties' agreement on the relevance of the Bananas Understanding for the third preliminary issue, the Panel will look at the language of that Understanding.

2.360 The Bananas Understanding provides in Paragraph A that "[t]he European Commission and [the United States/Ecuador] have identified the means by which the long‑standing dispute over the EC's banana import regime can be resolved."
  Further, in its communication to the DSB concerning the Understanding, the European Communities referred to the Understanding as "a mutually satisfactory solution ... regarding the implementation by the EC of the conclusions and recommendations adopted by the DSB in the dispute 'Regime for the importation, sale and distribution of bananas' (WT/DS27)."

2.361 The Bananas Understanding sets out a series of bananas import regimes to be implemented by the European Communities, which are in line with what was announced by the European Communities at the DSB meeting of 19 November 1999 and in its above‑mentioned status report of 11 February 2000.

2.362 Paragraph B of the Understanding provides that "[i]n accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by Regulation No. (EC) 216/2001), the European Communities (EC) will introduce a Tariff Only regime for imports of bananas no later than 1 January 2006."

2.363 In turn, paragraph C of the Bananas Understanding provides that:

"C.
In the interim, the EC will implement an import regime on the basis of historical licensing as follows:

1.
Effective 1 July 2001, the EC will implement an import regime on the basis of historical licensing as set out in Annex 1.

2.
Effective as soon as possible thereafter, subject to Council and European Parliament approval and to adoption of the Article XIII waiver referred to in paragraph E, the EC will implement an import regime on the basis of historical licensing as set out in Annex 2.  The Commission will seek to obtain the implementation of such an import regime as soon as possible."

2.364 In exchange for the commitments by the European Communities set out in paragraphs B and C of the Bananas Understanding, paragraph D of the Understanding provides with respect to the United States that:

"D.
With respect to the United States' imposition of increased duties applied to certain EC products as of 19 April 1999 covering trade in an amount of US$191.4 million per year (the 'increased duties'):

1.
Upon implementation of the import regime described in paragraph C(1), the United States will provisionally suspend its imposition of the increased duties.

2.
Upon implementation of the import regime described in paragraph C(2), the United States will terminate its imposition of the increased duties.

3.
The United States may reimpose the increased duties if the import regime described in paragraph C(2) does not enter into force by 1 January 2002."

2.365 Further, paragraph E of the Bananas Understanding stipulates that:

"The United States will lift its reserve concerning the waiver of Article I of the GATT 1994 that the EC has requested for preferential access to the EC of goods originating in ACP states signatory to the Cotonou Agreement; and will actively work towards promoting the acceptance of an EC request for a waiver of Article XIII of the GATT 1994 needed for the management of quota C under the import regime described in paragraph C(2) until 31 December 2005."
2.366 The above‑mentioned waivers were ultimately adopted by the Doha Ministerial Conference on 14 November 2001.  They waived obligations of the European Communities under provisions of the GATT 1994 with which the original EC bananas import regime had been found to be inconsistent in the original proceedings and with which the revised EC bananas import regime of 1999 was found to be inconsistent by the arbitrators pursuant to Article 22.6 of the DSU and by the first compliance panel requested by Ecuador.

2.367 In the Doha Waiver from Article XIII:1 and 2 of the GATT 1994, the Ministerial Conference "decide[d that]… [w]ith respect to the EC's imports of bananas, as of 1 January 2002, and until 31 December 2005, paragraphs 1 and 2 of Article XIII of the GATT 1994 are waived with respect to the EC's separate tariff quota of 750,000 tonnes for bananas of ACP origin."
  The Article XIII Doha Waiver made specific reference to the Bananas Understandings, by "[t]aking note of the understandings reached by the EC, Ecuador and the United States that identify the means by which the longstanding dispute over the EC's banana regime can be resolved, in particular their provision for a temporary global quota allocation for ACP banana supplying countries under specified conditions."
  As is clear from its text, the same recital of the Article XIII Doha Waiver noted that the interim step foreseen by paragraph C of that Understanding was "temporary", which is also confirmed by the fact that the Article XIII Doha Waiver applied only until the tariff‑only regime foreseen by paragraph B of the Bananas Understanding was supposed to enter into force.  Further, the Article XIII Doha Waiver referred to "the exceptional circumstances surrounding the resolution of the bananas dispute and the interests of many WTO Members in the EC banana regime"
, and "[r]ecogniz[ed] the need to afford sufficient protection to the ACP banana supplying countries, including the most vulnerable, during a limited transition period, to enable them to prepare for a tariff‑only regime."

2.368 The Doha Waiver from Article I:1 of the GATT 1994 "[c]onsider[ed] that, in the field of trade, the provisions of the ACP‑EC Partnership Agreement requires preferential tariff treatment by the EC of exports of products originating in the ACP States."
  In the Article I Doha Waiver, the WTO Ministerial Conference "decide[d that]… [s]ubject to the terms and conditions set out hereunder, Article I, paragraph 1 of the General Agreement shall be waived, until 31 December 2007, to the extent necessary to permit the European Communities to provide preferential tariff treatment for products originating in ACP States as required by Article 36.3, Annex V and its Protocols of the ACP‑EC Partnership Agreement,
 without being required to extend the same preferential treatment to like products of any other member."
  Further, the Article I Doha Waiver provides that "[w]ith respect to bananas, the additional provisions in the Annex shall apply."
  According to that Annex to the Article I Doha Waiver, "[t]he waiver would apply for ACP products under the Cotonou Agreement until 31 December 2007.  In the case of bananas, the waiver will also apply until 31 December 2007, subject to the following, which is without prejudice to rights and obligations under Article XXVIII."

2.369 As regards modifications to the EC bananas import regime in the period following the adoption of the Bananas Understanding, the Panel notes that the European Communities argues that it has not adopted its current bananas import regime specifically pursuant to paragraph B of the Bananas Understanding.
  This argument seems to contradict the European Communities' argument on good faith under the second preliminary issue that it "has fully complied with its obligations under the [Bananas] Understanding in good faith and relying on the expectation that the United States would also comply with its own obligations."
  (emphasis added)  That latter argument would suggest that the European Communities argues that the bananas import regimes it introduced on 1 July 2001, 1 January 2002 and 1 January 2006 correspond to paragraphs C(1), C(2) and B of the Bananas Understanding, respectively. 
2.370 In the light of the similarities between paragraph C(1) and Annex 1 of the Bananas Understanding, on the one hand, and EC Regulation 216/2001, on the other hand, the European Communities EC Regulation 216/2001 Amending Regulation (EEC) No 404/93 on the Common Organisation of the Market in Bananas clearly corresponds to Phase I of the interim regime set out by paragraph C of the Bananas Understanding.
2.371 Indeed, according to paragraph C(1) of the Bananas Understanding, the first phase of that interim regime was supposed to become "[e]ffective on 1 July 2001".  Similarly, the relevant modifications in the management of tariff quotas set out in EC Regulation 404/1993, took effect on 1 July 2001.  Under the second paragraph of Article 2 of EC Regulation 216/2001:
"[The Regulation] shall apply from 1 April 2001. However, the Commission may, according to the procedure laid down in Article 27, delay the date until 1 July 2001 at the latest, if this proves necessary for the implementation of the modifications in the management of the tariff quotas."

2.372 In turn, Article 1 of EC Commission Regulation 395/2001, notes that it "seeks ... to comply with international commitments entered into by the Community within the World Trade Organisation (WTO)"
, and provides that "Article 1 of Regulation (EC) No 216/2001[, which introduces the relevant modifications to EC Regulation 404/1993 shall apply from 1 July 2001."
2.373 Under Annex 1 of the Bananas Understanding, which describes Phase I of the EC interim bananas import regime:

"1.
A bound tariff‑rate quota (TRQ) designated as quota 'A' will be set at 2,200,000 tonnes.  An autonomous TRQ designated as quota 'B' will be set at 353,000 tonnes.  These TRQs will be managed as one, with the total quota being 2,553,000 tonnes.  There is no expectation of allocation of shares of either of these TRQs among country suppliers, and the Commission will not seek to convene a meeting to that effect of the principal supplying countries except upon the joint request of all such countries.  The tariff applied to bananas imported in the 'A' and 'B' quotas shall not exceed 75 euro/tonne.

2.
A TRQ designated as quota 'C' will be set at 850,000 tonnes.

3.
Import licenses for 83% of the 'A' and 'B' TRQs will be distributed to 'traditional' operators based on each qualified 'traditional' operator's 1994‑96 average annual final reference volume ('reference volume') for the 'A/B' quotas.  Qualified 'traditional' operators will be identified on the basis of the distribution of licenses that occurred under Regulation 404, Article 19.1(a) and Regulation 1442, Article 3.1(a) for 'Category A subfunction (a)'.  Importers will not need to produce new evidence.

4.
Licenses for TRQ 'C' are intended to be distributed broadly in accordance with the principles to be utilized in managing of licenses for TRQ's 'A' and 'B' and on the basis of imports of ACP‑origin bananas.  The European Commission and the United States will consult again within 4 weeks with a view to finalizing the licensing principles for TRQ 'C'.

5.
Within each TRQ, licenses may be used to import bananas from any source.  Licenses to import bananas into TRQ 'C' cannot be used to import bananas into TRQs 'A' or 'B', and vice versa.

6.
A 'non‑traditional' operator category will be created with respect to 17% of the quantity of the 'A and B' TRQs.  Non‑traditional operators cannot become traditional operators in subsequent periods.  Management of non‑traditional imports will be done by simultaneous examination."

2.374 In turn, the preamble of EC Regulation 216/2001 makes reference to original recommendations and rulings in the EC – Bananas III dispute:

"There have been numerous close contacts with supplier countries and other interested parties to settle the disputes arising from the import regime established by Regulation (EEC) No 404/93 and to take account of the conclusions of the special group set up under the dispute settlement system of the World Trade Organisation (WTO)"
 (footnote omitted, emphasis added).
2.375 Further, the preamble of EC Regulation 216/2001 describes the regime that this EC Regulation intends to introduce, in a very similar way as Annex 1 to the Bananas Understanding:

"Analysis of all the options presented by the Commission suggests that establishment in the medium term of an import system founded on the application of a customs duty at an appropriate rate and application of a preferential tariff to imports from ACP countries provides the best guarantees, firstly of achieving the objectives of the common organisation of the market as regards Community production and consumer demand, secondly of complying with the rules on international trade, and thirdly of preventing further disputes.
However, such a system must be introduced upon completion of negotiations with the Community's partners in accordance with WTO procedures, in particular Article XXVIII of the General Agreement on Tariffs and Trade (GATT).  The result of these negotiations must be submitted for approval to the Council which must also, in accordance with the provisions of the Treaty, establish the applicable level of the Common Customs Tariffs.

Until the entry into force of that regime, the Community should be supplied under several tariff quotas open to imports from all origins and managed in line with the recommendations made by the dispute settlement body. The first tariff quota of 2200000 tonnes at a rate of EUR 75 should be bound in the WTO. A second, additional tariff quota of 353000 tonnes should be opened to cater for the increase in consumption resulting from enlargement of the Community in 1995, with the same rate applying. To ensure satisfactory supply to the Community, a third, autonomous tariff quota of 850000 tonnes should be opened, also for all origins. Under this latter tariff quota, provision should be made for the possibility, in accordance with an appropriate procedure, of a reduction in the applicable customs duty in order to allow the effective importation of bananas originating in third countries which do not benefit from the tariff preferences granted in respect of bananas originating in ACP countries.

In view of the contractual obligations towards the ACP countries and the need to guarantee them proper conditions of competition, application to imports of bananas originating in those countries of a tariff preference of EUR 300 per tonne would allow the trade flows in question to be maintained. This will entail in particular the application to such imports of zero duty under the three tariff quotas.
...
Provision should be made for the additional tariff quota of 353000 tonnes to be modified to take account of any increased Community demand found when a supply balance is drawn up. Provision should also be made for suitable specific action to be taken in response to exceptional circumstances liable to affect supply of the Community market."
  (emphasis added)
2.376 Article 1 of EC Regulation 216/2001 amended EC Regulation 404/1993 accordingly.

2.377 As regards Phase II of the European Communities' interim import regime foreseen under paragraph C(2) of the Bananas Understanding, as mentioned above, the European Communities argues that that phase was contained in "Council Regulation 2587/2001, adopted by the European Communities on December 19, 2001, which introduced the 2002‑2005 banana import regime."
  The United States does not contest the reference by the European Communities to EC Regulation 2587/2001 in the context of the 2002‑2005 bananas import regime of the European Communities.
2.378 The European Communities notified that EC Regulation to the DSB with the following introduction:  "By ... Regulation [2587/2001], the EC has implemented Phase 2 of the [Bananas] Understandings with the United States and Ecuador (circulated as document WT/DS27/58 of 2 July 2001)."

2.379 As the European Communities itself argues
, similarly to EC Regulation 216/2001, the preamble to EC Regulation 2587/2001 provides that "[t]here have been numerous close contacts with supplier countries and other interested parties to settle the disputes arising from the import regime established by Regulation (EEC) No 404/93 and to take account of the conclusions of the panel set up under the dispute settlement system of the World Trade Organisation (WTO)."

2.380 Further, Article 1.4 of EC Regulation 2587/2001 amends Article 18 of EC Regulation 404/1993 in line with Annex 2 to the Bananas Understanding, which describes Phase II of the interim bananas import regime of the European Communities.

2.381 Finally, on 1 January 2006, EC Regulation 1964/2005 entered into force.  As mentioned above, the European Communities identifies that Regulation as the measure introducing its current bananas import regime.
  Also, the European Communities does not contest that EC Regulation 1964/2005 corresponds to paragraph B of the Bananas Understanding, which provides that "In accordance with Article 16(1) of Regulation No. (EC) 404/93 (as amended by Regulation No. (EC) 216/2001), the European Communities (EC) will introduce a Tariff Only regime for imports of bananas no later than 1 January 2006."
2.382 The preamble of EC Regulation 1964/2005 explicitly refers to "Council Regulation (EEC) No 404/93 of 13 February 1993 on the common organisation of the market in bananas provides for the entry into force of a tariff only regime for imports of bananas no later than 1 January 2006."
  Further, the preamble of EC Regulation 1964/2005 makes ample reference to the arbitrations pursuant to the Annex to the Article I Doha Waiver
, which addressed the two unsuccessful attempts of the European Communities to rebind its bananas tariff in 2005.
Specific arguments by the European Communities to refute the proposition that its current bananas import regime is a measure taken to comply
2.383 To assess whether the above events effectively constitute a "continuum of events
"
 between the original DSB recommendations and rulings and the current EC bananas import regime, the Panel will look at the main arguments raised by the European Communities to refute the proposition that its current bananas import regime is a measure taken to comply.  Most of these arguments relate, at least in part, to the European Communities' argument that its final measure taken to comply was its 2002‑2005 bananas import regime, which corresponds to Phase II of the interim regime set out in the Bananas Understanding.

Termination of the suspension of concessions by the United States
2.384 The European Communities argues that its 2002‑2005 bananas import regime was the final measure taken to comply since "the United States' retaliation rights terminated upon the European Communities' implementation of this tariff‑quota based regime and the United States never requested from the DSB the right to reinstate those rights with relation to that import regime."

2.385 Referencing Paragraph D of the Bananas Understanding
, the European Communities argues that "the United States' retaliation rights terminated upon the European Communities' implementation of th[e 2002‑2005] tariff‑quota based regime."
  According to the European Communities, "the fact that the United States accepted to have their retaliation rights terminated upon the implementation of the tariff‑quota‑based import regime described in paragraph C‑2 of the [Bananas] Understanding confirms that the implementation of that import regime was the agreed 'measure taken to comply'".
  Further, the European Communities contends, "[t]he fact that the [Bananas] Understanding provided for the termination and not for the continuation of the suspension of the retaliation rights of the United States after January 1, 2002 confirms that there was no dispute between the United States and the European Communities after that date."

2.386 The European Communities additionally considers the dispute to have concluded since "the United States never requested from the DSB the right to reinstate those rights with relation to that import regime."
  Also, according to the European Communities, under the Bananas Understanding, "[t]he only case in which the United States would re‑impose retaliatory measures was if the Phase II regime [set out in paragraph C‑2 of the Bananas Understanding] '(did) not enter into force by 1 January 2002'."
 

2.387 According to the European Communities, "the right to suspend concessions must be revoked once the defending WTO Member has fully complied with the DSB's recommendations and rulings.
"
  The European Communities explains that:

"Article 22.8 of the DSU provides that retaliation measures must be terminated 'when a mutually agreed solution is reached'.  In the present case, the United States agreed to terminate its retaliation measures upon implementation of phase 2 of the [Bananas] Understanding, i.e., the introduction of the 2002‑2005 import regime.  This is further evidence that the tariff only regime to be introduced in 2006 was not 'a measure taken to comply'."

2.388 As noted above, in the arbitration concerning the level of suspension originally proposed by the United States
 (EC – Bananas III (US) (Article 22.6 – EC), pursuant to Article 22.6 of the DSU the arbitrator concluded that:

"In light of the foregoing considerations, the Arbitrators determine that the level of nullification or impairment suffered by the United States in the matter  European Communities – Regime for the Importation, Sale and Distribution of Bananas is US$191.4 million per year.  Accordingly, the Arbitrators decide that the suspension by the United States of the application to the European Communities and its member States of tariff concessions and related obligations under GATT 1994 covering trade in a maximum amount of US$191.4 million per year would be consistent with Article 22.4 of the DSU."

2.389 The United States modified its request for suspension of concessions accordingly
, and on 19 April 1999, the DSB granted authorization for the United States to suspend concessions:

"[P]ursuant to the US request under Article 22.7 of the DSU, [the DSB] agree[s] to grant authorization to suspend the application to the European Communities and its member States of tariff concessions and related obligations under GATT 1994, consistent with the decision of the Arbitrators contained in document WT/DS27/ARB."

2.390 The United States subsequently suspended concessions beginning in 1999.

2.391 At the DSB meeting of 1 February 2002, the United States made the following statement:

"[T]he United States ... was pleased to note that the EC had increased the quota for Latin American banana exporting countries by 100,000 tonnes effective from 1 January 2002.  The United States had, therefore, terminated the suspension of concessions in effect since 1999.  The United States would continue to work closely with the EC and other Members to address any issues that might arise as the EC moved to a tariff‑based system for bananas and implemented the terms of the bilateral Understanding on Bananas."

2.392 The Panel notes that the United States does not contest that this was in response to the introduction of Phase II of the European Communities' interim bananas import regime set out in the Bananas Understanding.  However, the United States argues that:

"[T]he Understanding sets out a series of steps.  Two significant steps were to be achieved by July 1, 2001, and January 1, 2002.  As incentive to ensure that the EC took those steps, the United States agreed to first provisionally suspend its imposition of increased duties and then terminate the imposition of increased duties that the DSB had authorized the United States to apply.  This only proves that both the United States and the EC complied with what is set out in paragraphs C and D of the Understanding.  Up to that point, there had yet to be full compliance by the EC.  Per the terms of the Understanding, there was an additional step to be taken."

2.393 The Panel notes that Article 21.5 of the DSU does not make any reference to retaliation, nor to the suspension or termination of concessions.  Nor does Article 22.8 of the DSU address what measures can be considered as "measures taken to comply".  This latter is a term used in Article 21.5 of the DSU.
2.394 The Panel recalls that the above arbitration procedure pursuant to Article 22.6 of the DSU merely established the maximum annual amount of permissible suspension of concessions;  neither the arbitrator, nor the DSB indicated the period during which the United States would be entitled to apply retaliatory measures.

2.395 Article 22.1 of the DSU provides that "[c]ompensation and the suspension of concessions or other obligations are temporary measures available in the event that the recommendations and rulings are not implemented within a reasonable period of time."  Likewise, Article 22.8 of the DSU provides that: "[t]he suspension of concessions or other obligations shall be temporary."  This was also confirmed by the arbitrator in EC – Bananas III (US) (Article 22.6 – EC), who held that "authorization to suspend concessions or other obligations is a temporary measure pending full implementation by the Member concerned."

2.396 The Panel agrees with the United States that "Members can choose not to apply their WTO authorization (or not to apply it in full)."
  This is illustrated by the history of the EC – Bananas III dispute, where Ecuador chose not to retaliate despite the authorization to do so.

2.397 The Panel considers that the suspension of concessions is a right, not an obligation.  Article 3.7 of the DSU provides that "[t]he last resort which this Understanding provides to the Member invoking the dispute settlement procedures is the possibility of suspending the application of concessions or other obligations under the covered agreements on a discriminatory basis vis‑à‑vis the other Member, subject to authorization by the DSB of such measures" (emphasis added).  The European Communities also recognizes that retaliation involves a "right to suspend concessions".

2.398 Article 22.8 of the DSU provides that: "[t]he suspension of concessions or other obligations ... shall only be applied until such time as the measure found to be inconsistent with a covered agreement has been removed, or the Member that must implement recommendations or rulings provides a solution to the nullification or impairment of benefits, or a mutually satisfactory solution is reached."
2.399 The Panel reads this part of Article 22.8 of the DSU as establishing a time-limit until which a Member authorized to retaliate may exercise its right to retaliate.  In other words, once authorized to retaliate, a Member may choose whether or not to retaliate, but a Member choosing to retaliate shall not apply such retaliation beyond the time-limit set out by Article 22.8 of the DSU.  The Panel agrees with the argument of the United States that "Members can choose not to apply their WTO authorization (or not to apply it in full) for all sorts of reasons that have nothing to do with whether the 22.8 conditions are met."
  Indeed, the award of the arbitrator pursuant to Article 22.6 of the DSU explicitly refers to "Members that for whatever reasons do not wish to suspend concessions."

2.400 Since Members have the right but not the obligation to retaliate, the Panel does not believe that the mere fact that a Member suspends and then terminates the suspension of concessions necessarily means that "the measure found to be inconsistent with a covered agreement has been removed, or the Member that must implement recommendations or rulings provides a solution to the nullification or impairment of benefits, or a mutually satisfactory solution is reached."

2.401 Indeed, the arbitrator in EC – Bananas III (US) (Article 22.6 – EC) noted that the "temporary nature [of retaliation] indicates that it is the purpose of countermeasures to induce compliance."
  Likewise, the arbitrator in EC – Bananas III (Ecuador) (Article 22.6 – EC) stated that "the object and purpose of Article 22 ... is to induce compliance."
  Further, Article 22.1 of the DSU provides that "neither compensation nor the suspension of concessions or other obligations is preferred to full implementation of a recommendation to bring a measure into conformity with the covered agreements."
2.402 The Panel agrees with the European Communities that paragraph D of the Bananas Understanding linked the termination of the United States' suspension of concessions to the timely introduction of Phase II of the interim regime set out in paragraph C(2) of the Understanding.  However, the Bananas Understanding referred to by the European Communities, also includes paragraph B, which provides for a final step to follow immediately Phase II of the interim regime.  In its statement at the DSB meeting of 1 February 2002 on "terminat[ing] the suspension of concessions in effect since 1999"
 the United States made explicit reference to the Bananas Understanding and the step set out in paragraph B thereof:

"The United States would continue to work closely with the EC and other Members to address any issues that might arise as the EC moved to a tariff‑based system for bananas and implemented the terms of the bilateral Understanding on Bananas."

2.403 The Panel lastly recalls that in EC – Bananas III (US) (Article 22.6 – EC)  the arbitrator noted that "the European Communities argues that if we consider the WTO consistency of its banana regime in an arbitration proceeding under Article 22, we will deprive Article 21.5 of its raison d'être."
  The arbitrator "disagree[d]"
, stating that "[f]or those Members that for whatever reasons do not wish to suspend concessions, Article 21.5 will remain the prime vehicle for challenging implementation measures."

2.404 In the light of the above, the Panel considers that the right to invoke Article 21.5 of the DSU shall apply to the United States irrespective of whether it terminated its suspension of concessions in 2002.  Indeed, Article 21.5 of the DSU does not make any reference to retaliation, nor to the suspension or termination of concessions.  Nor does Article 22.8 of the DSU talk about what measures can be considered as measures taken to comply, which is addressed in Article 21.5 of the DSU.  Thus, the termination of the United States' suspension of concessions cannot in itself be read as a waiver of the US right to bring a compliance dispute or as an acceptance by the United States that the 2002-2005 EC bananas import regime would be the final EC measure taken to comply.
Withdrawal from the DSB agenda
2.405 The European Communities also argues that "the issue of the implementation of the EC‑Bananas III DSB recommendations and rulings was withdrawn from the DSB's agenda with the consent of all WTO members (including the United States), in accordance with Article 21.6 of the DSU."
  Accordingly, the European Communities contends:

"[A] compliance panel is excluded when a dispute has been settled.  In fact, such a dispute is considered resolved once and for all.  This is evidenced by the wording of Article 21.6 of the DSU, which specifies that the issue of implementation of the recommendations or rulings of the DSB stays on its agenda 'until the issue is resolved'.  This obviously means that a dispute taken off the agenda is considered resolved."

2.406 At the DSB meeting held on 1 February 2002
, under the agenda item "Surveillance of implementation of recommendations adopted by the DSB", the Chairman of the DSB recalled that "Article 21.6 of the DSU required that 'unless the DSB decides otherwise, the issue of implementation of the recommendations or rulings shall be placed on the agenda of the DSB meeting after six months following the date of establishment of the reasonable period of time pursuant to paragraph 3 and shall remain on the DSB's agenda until the issue is resolved'."

2.407 In the specific context of the EC – Bananas III dispute, the DSB Chairman "drew attention to document WT/DS27/51/Add.25 which contained the status report by the EC on progress in the implementation of the DSB's recommendations concerning its banana import regime."

2.408 Subsequently, the European Communities stated that:
"[T]he EC had implemented on schedule the second phase of the Understandings on Bananas concluded with the United States and Ecuador in April 2001, and had complied with its international obligations.  [The EC] said that the regime set out in [EC] Regulation [2587/2001] would be applicable until the time the EC's banana import regime would become a tariff‑only regime.  This would take place by 1 January 2006 at the latest, following the negotiations under Article XXVIII, which in principle would begin in 2004.  Under these circumstances, the EC considered that this matter should now be withdrawn from the DSB agenda."

2.409 In response, at the same meeting of the DSB, various Members, including Ecuador, Honduras and the United States made statements.  Subsequently, "[t]he DSB took note of [those] statements."

2.410 The issue of the "Implementation by the European Communities of the recommendations and rulings of the DSB in relation to 'European Communities – Regime for the Importation, Sale and Distribution of Bananas'
 and related subsequent WTO proceedings" appeared on the DSB agenda four years later, at the first meeting of the DSB following the introduction of the current EC bananas import regime.
  It was discussed as an autonomous agenda item, separate from "Surveillance of implementation of recommendations adopted by the DSB", and "the EC noted its disagreement with the categorization of this matter as an 'implementation issue' relevant to Article 21 of the DSU."
 The issue was further discussed at numerous subsequent DSB meetings during 2006
 and in early 2007
 until the DSB finally addressed the request for the establishment of compliance panels by Ecuador
 and by the United States.

2.411 The European Communities invokes the following part of the third sentence of Article 21.6 of the DSU: "the issue of implementation of the recommendations or rulings shall ... remain on the DSB's agenda until the issue is resolved", and argues that therefore "a dispute taken off the agenda is considered resolved."
  The Panel considers that this can be ascertained only after analysing the text of Article 21.6 in line with the customary rules of interpretation.

2.412 Article 21.6 of the DSU provides that:

"The DSB shall keep under surveillance the implementation of adopted recommendations or rulings.  The issue of implementation of the recommendations or rulings may be raised at the DSB by any Member at any time following their adoption.  Unless the DSB decides otherwise, the issue of implementation of the recommendations or rulings shall be placed on the agenda of the DSB meeting after six months following the date of establishment of the reasonable period of time pursuant to paragraph 3 and shall remain on the DSB's agenda until the issue is resolved.  At least 10 days prior to each such DSB meeting, the Member concerned shall provide the DSB with a status report in writing of its progress in the implementation of the recommendations or rulings."

2.413 The excerpt invoked by the European Communities, namely that "the issue of implementation of the recommendations or rulings shall ... remain on the DSB's agenda until the issue is resolved" appears to be categorical.  It uses the word "shall", which implies an obligation, and the word "remain", which implies continued action by the DSB.

2.414 However, this sentence begins with the qualifier "[u]nless the DSB decides otherwise".  This qualification also applies to part of the same sentence invoked by the European Communities.  Accordingly, per the terms of the sentence invoked by the European Communities, a plausible interpretation of the third sentence of Article 21.6 of the DSU in the Panel's view is that the DSB may decide that the "issue of implementation of the recommendations or rulings shall [not] remain on the DSB's agenda until the issue is resolved".

2.415 The third sentence of Article 21.6 of the DSU provides that "[t]he DSB shall keep under surveillance the implementation of adopted recommendations or rulings."  Reading the first and third sentences of Article 21.6 of the DSU together suggests that the DSB may fulfil its mandate of keeping "under surveillance the implementation of adopted recommendations or rulings" otherwise than by maintaining that issue on the agenda.  The DSB could indeed do so for reasons of efficiency, for instance in cases where no new elements warranting a debate occur between its meetings.

2.416 The first sentence of Article 21.6 of the DSU provides that it is "[t]he DSB [that] shall keep under surveillance the implementation of adopted recommendations or rulings" and the third sentence of the same paragraph refers to the "DSB's agenda". (emphasis added)  However, issues do not appear automatically on the DSB agenda.  It is the right of WTO Members to raise the issue of the implementation of adopted recommendations or rulings.  The second sentence of Article 21.6 of the DSU provides that "any Member" "may" "raise[]" "[t]he issue of implementation of the recommendations or rulings ... at the DSB", and establishes that this right might be exercised "at any time following the ... adoption [of recommendations and rulings]".

2.417 As regards the specific case before this Panel, the Panel considers that the statements by Members at the DSB meeting of 1 February 2002 indicate that Members did not consider the "issue of the implementation of the recommendations or rulings" resolved at the time of that DSB meeting.  On the contrary, most Members who spoke referred to the final step foreseen in the Bananas Understanding and the need to comply with that step, which was subsequent to the 2002‑2005 EC bananas import regime.

2.418 For instance, the United States noted that "[it] would continue to work closely with the EC and other Members to address any issues that might arise as the EC moved to a tariff‑based system for bananas and implemented the terms of the bilateral Understanding on Bananas."

2.419 Likewise, although "Ecuador ... considered that this item should no longer appear on the agenda of future DSB meetings"
, it also stated that:

"[The Bananas] Understanding constituted a sound basis for the EC to implement a transitional banana import regime so that by 1 January 2006, at the latest, a WTO‑compatible tariff‑only regime would be put into place.  The transitional regime contained various phases, stages and elements to be implemented.  One element was to obtain waivers from Articles I and XIII of the GATT 1994.  However, the decision to grant these waivers included new stages which would have to be carried out in order to ensure a proper transition to a tariff‑only banana import regime, as from 1 January 2006."

2.420 Ecuador added that:

"Accordingly, insofar as the EC continued to implement the DSB's recommendations by meeting its commitments, Ecuador wished to reserve its rights under Article 21 of the DSU.  Therefore if there was any disagreement concerning the measures applied by the EC, the matter could be referred to the original Panel pursuant to Article 21.5 of the DSU"
 (emphasis added).

2.421 Honduras also referred to the Bananas Understandings and:

"[E]xpressed [the] expectation that in order to implement the Understandings on Bananas in accordance with the agreement reached at Doha, the EC would not impose a prohibitive tariff that would make it impossible for Honduran bananas to enter the EC market.  Honduras hoped that this agreement would be honoured in good faith.  It should be kept in mind that Honduras had taken into account the interests of all parties as well as the integrity of the world trading system."

2.422 The European Communities also referred to the Bananas Understanding when requesting that the issue be withdrawn from the DSB agenda:

"[T]he regime set out in [EC] Regulation [2587/2001] would be applicable until the time the EC's banana import regime would become a tariff‑only regime.  This would take place by 1 January 2006 at the latest, following the negotiations under Article XXVIII, which in principle would begin in 2004."
  (emphasis added)

2.423 The Panel considers that the above statements by Members at the DSB meeting of 1 February 2002 do not reflect an agreement by Members that the issue of the implementation of the DSB recommendations and rulings in the EC ‑ Bananas III dispute could not be brought back to the DSB agenda at a later point.

2.424 In fact, Honduras explicitly "reserve[d] its rights, including the right to request that this matter be placed on the DSB agenda in the future."
  Following the introduction of the current EC bananas import regime, Honduras and other Members raised the issue of the "Implementation by the European Communities of the recommendations and rulings of the DSB in relation to 'European Communities – Regime for the Importation, Sale and Distribution of Bananas'
 and related subsequent WTO proceedings" at DSB meeting held in 2006 and in early 2007, in line with the right set out in the second sentence of Article 21.6.

2.425 As mentioned above, at its meeting of 1 February 2002 the DSB "took note of the statements"
 made in the context of the "Surveillance of implementation of recommendations adopted by the DSB" in the EC – Bananas III dispute.  In this regard the United States argues that:

"The DSB simply 'took note' of the statements and did not take a decision on this issue.  The fact that other Members did not request that this matter be on the agenda of subsequent meetings presumably reflects that little would have been gained by keeping this matter on the DSB agenda until the EC took the next step on January 1, 2006."

2.426 The Panel notes that under the agenda item "Surveillance of implementation of recommendations adopted by the DSB", the DSB would usually both "take note of the statements made" and explicitly "agree to revert to the matter at its following regular meeting" in situations where no Member contests that compliance has not yet been achieved by the complainant or the dispute is not yet settled.

2.427 Under the agenda item "Surveillance of implementation of recommendations adopted by the DSB", the DSB would merely "take note of the statements made" without explicitly agreeing to revert to the matter in various types of situations.  In some cases, it seems that the DSB would merely take note of the statements made because no Member contests that compliance has been achieved.
  However, there are also numerous instances where, under the agenda item "Surveillance of implementation of recommendations adopted by the DSB", the DSB would merely take note of statements contesting whether compliance has been achieved, without explicitly agreeing to revert to the matter.

2.428 Therefore, the Panel cannot consider the mere fact that the DSB only took note of the statements made at its meeting of 1 February 2002 as an indication that the original DSB recommendations in the EC – Bananas III dispute were fully complied with, nor as an indication that those recommendations were not fully complied with.

2.429 The Panel notes in this context that, on at least one occasion, the DSB discussed the "Surveillance of implementation of recommendations adopted by the DSB" and merely took note of statements contesting whether compliance had been achieved, and subsequently agreed to establishing a compliance panel pursuant to Article 21.5 of the DSU.  In EC – Bananas III, at the DSB meeting of 25 November 1998 the DSB Members expressed diverging opinions as to the first EC attempt to comply referred to in a status report of the European Communities
 achieves compliance.
  The DSB merely took note of the statements made, without explicitly agreeing to revert to the matter at its next regular meeting.
  This did not prevent the DSB from establishing, at a later meeting, the first compliance panel requested by Ecuador in EC – Bananas III.

2.430 In the light of the above, the Panel does not consider that the mere fact that the issue of the implementation of the recommendations or rulings in the EC – Bananas III dispute was withdrawn from the DSB agenda necessarily means that that issue was definitively resolved.  Accordingly, the Panel finds that it cannot draw the conclusion suggested by the European Communities from the text of Article 21.6 of the DSU and the termination of the United States' suspension of concessions in 2002.

2.431 If the Panel were to reach the opposite conclusion in this dispute, WTO Members might have no other choice but to ensure that the issue of the implementation of recommendations or rulings was constantly maintained on the agenda  of each DSB session merely for the sake of making sure that that issue was not considered resolved by a panel.  This would be the case even when no useful or meaningful discussion of the implementation of recommendations or rulings can be expected at a specific point in time prior to the issue of the implementation of recommendations or rulings being resolved.  Such a practice would result in unnecessarily lengthy agendas for DSB meetings being adopted and would not contribute towards the smooth functioning of that body.
The relevance of the Doha Waivers
2.432 As noted above, in November 2001 the Doha Ministerial Conference adopted two waivers from Articles I:1, and from XIII:1 and 2 of the GATT 1994, respectively, for a limited period of time.  Nevertheless, the Parties contest the relevance of the Doha Waivers for establishing whether or not the current EC bananas import regime is a measure taken to comply.

2.433 The European Communities does not disagree that the preamble of EC Regulation 1964/2005 makes reference to the two arbitrations and to the European Communities' unsuccessful attempts to rebind its bananas tariff pursuant to the Article I Doha Waiver.  However, the European Communities contests the US argument summarised by the European Communities as "an assertion that the Preamble of Regulation 1964/2005 refers to the arbitrations held in 2005 within the context of the Doha waiver and, hence, Regulation 1964/2005 must be considered as a measure taken to comply with the recommendations and rulings adopted by the DSB in 1997."
  According to the European Communities,  "this point [does not] suffice ... to establish a link between the tariff only regime and the recommendations and rulings of the DSB in 1997"
 because "the subject matter of the 2005 arbitrations has no relation to the 1997 DSB recommendations and rulings."

2.434 The European Communities argues also that the Article I Doha Waiver proves that the current EC bananas import regime is not a measure taken to comply:
"[T]he arbitrations were part of the waiver granted by the WTO to the Cotonou Agreement.  The Cotonou Agreement was only signed in 2000, i.e., three years after the adoption of the DSB's recommendations and rulings.  It is difficult to see how a Regulation adopted to conform to the terms of a waiver relating to an international agreement reached in 2000 can be said to be a 'measure taken to comply' with a DSB ruling adopted in 1997."

2.435 The parties do not contest that the two Doha Waivers are linked to paragraph E of the Bananas Understanding, which provides that:

"The United States will lift its reserve concerning the waiver of Article I of the GATT 1994 that the EC has requested for preferential access to the EC of goods originating in ACP states signatory to the Cotonou Agreement; and will actively work towards promoting the acceptance of an EC request for a waiver of Article XIII of the GATT 1994 needed for the management of quota C under the import regime described in paragraph C(2) until 31 December 2005."

2.436 Both Doha Waivers were adopted for a limited period of time.  The Article XIII Doha Waiver applied until the end of 2005, i.e. until the end of the application of the 2002‑2005 EC bananas import regime, which was the day preceding the entry into force of the tariff‑only regime set out in paragraph B of the Bananas Understanding.  In turn, the Article I Doha Waiver applied to bananas in general until 31 December 2007, but the Annex to the Article I Doha Waiver provided for the possibility of the waiver expiring at the end of 2005:
"If the EC has failed to rectify the matter, this waiver shall cease to apply to bananas upon entry into force of the new EC tariff regime ... on 1 January 2006."

2.437 The European Communities argues, in the context of its rebuttal of the United States' claim under Article I of the GATT 1994, that the Article I Doha Waiver applied to bananas until the end of 2007.
  The Panel will not address that issue at this point.

2.438 It suffices to note here that the argument of the European Communities implies that the Article I Doha Waiver would have applied both during the validity of the 2002‑2005 EC bananas import regime and the current EC bananas import regime, thus establishing a link between the two regimes.  This raises the question why the European Communities sees its 2002-2005 as its final measure taken to comply.

2.439 If, on the contrary, the Article I Doha Waiver was to have expired in regard to bananas at the end of 2005,  it would have applied, similar to the Article XIII Doha Waiver, exactly during Phase II of the interim EC bananas import regime set out in paragraph C(2) of the Bananas Understanding.  Such possible coincidence between the period of validity of both Doha Waivers and Phase II of the interim EC bananas import regime, as well as the wording of paragraph E of the Bananas Understanding would establish a close link between the Doha Waivers and Phase II of the interim EC bananas import regime.

2.440 Given such a close link between the Doha Waivers and Phase II of the interim EC bananas import regime, the Panel agrees with the United States that the step set out in paragraph C(2) of the Bananas Understanding "w[as] 'interim' because [it] still discriminated between WTO Members, as evidenced inter alia by the fact that the EC recognized that it would need waivers of Article I and XIII of the GATT 1994."

2.441 In any event, since the Doha Waivers applied incontestably during the entire Phase II of the interim EC bananas import regime and they were limited in time, they are relevant for confirming that Phase II of the interim EC bananas import regime could not be the final measure taken to comply by the European Communities.  All parties concerned were of the opinion that only when a tariff-only regime was introduced would the case be closed.

2.442 The Panel notes that the European Communities also argues that "the United States invites the Panel to determine whether the current banana import regime of the European Communities remains covered by the Doha waiver."
  However, according to the European Communities:
"Such determination depends exclusively on the interpretation of the conditions set by the Doha waiver and, therefore, it is unrelated to 'compliance with DSB rulings'.  The conditions imposed by the waiver in relation to the new tariff‑only regime are the result of negotiations that were not related to the DSB rulings and the European Communities' compliance with them.  Therefore, a dispute over the continued existence of the Doha waiver should have been brought under a new dispute settlement case and not as a case under Article 21.5 of the DSU."

2.443 The United States responds that:
"In the current proceeding, [it] is challenging 'the consistency with a covered agreement of measures taken to comply' (DSU Article 21.5):  that is, the United States is challenging the consistency with Article I and XIII of the GATT 1994 (a covered agreement) of the EC's current bananas regime (a measure taken to comply)."

2.444 The request of the United States for the establishment of this compliance Panel
, and this Panel's subsequent mandate upon establishment by the DSB, confirms that point by the United States.

2.445 Further, the United States argues that:

"The analysis of the consistency of that measure with Article I requires an analysis of the Doha waiver because the EC argues that the Doha waiver covers the breach.  Therefore, the issue of the waiver's continued existence is properly before this Article 21.5 Panel."

2.446 Indeed, it is the European Communities that invokes the Doha Waiver as a defence against the US claim under Article I of the GATT 1994.  Accordingly, the Panel rejects the EC argument that, because of the Article I Doha Waiver and related arbitration proceedings, the Panel should not address the US compliance complaint.

The relevance of the Bananas Understanding
2.447 As noted above
, both parties agree that the Bananas Understanding is relevant for assessing whether the current EC bananas import regime is a measure taken to comply.

2.448 In the context of its arguments that its 2002‑2005 bananas import regime was the final measure taken to comply, the European Communities argues that:

"[T]he fact that the European Communities introduced a tariff‑only regime on January 1, 2006, in accordance with the provisions of Regulation 216/2001, does not have any legal significance for the European Communities' relations with the United States.  The European Communities simply implemented its own legislation in accordance with its provisions."

2.449 Further, the European Communities contends, "there is no link between the recommendations and rulings of the DSB [adopted in 1997] and the political decision of the European Communities to introduce a tariff‑only import regime by January 1, 2006."
  According to the European Communities, its "political decision [on introducing a tariff‑only regime] had already been taken before the signing of the Understanding between the United States and the European Communities and their reaching an agreement on the appropriate 'measures taken to comply'."

2.450 The Panel disagrees with the European Communities that there is no link between the political decision of the European Communities to introduce a tariff‑only import regime by 1 January 2006 and the original DSB recommendations and rulings.  EC Regulation 216/2001, which the European Communities identifies as the legislation embodying its political decision amends Article 16(1) of EC Regulation 404/1993 to the following:

"This Article and Articles 17 to 20 shall apply to imports of fresh products falling within CN code ex 0803 00 19 up to the entry into force of the rate of the common customs tariff for those products, no later than 1 January 2006, established under the procedure provided for in Article XXVIII of the General Agreement on Tariffs and Trade" (emphasis added).

2.451 Article 1.1 of EC Regulation 1964/2005 was adopted explicitly in accordance with Article 16(1) of EC Regulation 404/1993, as amended by EC Regulation 216/2001.

2.452 Further, EC Regulation 216/2001 explicitly mentions that:

"There have been numerous close contacts with supplier countries and other interested parties to settle the disputes arising from the import regime established by Regulation (EEC) No 404/93 and to take account of the conclusions of the special  group set up under the dispute settlement system of the World Trade Organisation (WTO)" (footnote omitted).
2.453 Thus, the EC regulation identified by the European Communities as embodying its political decision to introduce a tariff‑only regime explicitly links the current EC bananas import regime to the original recommendations and rulings of the DSB.

2.454 The Panel also disagrees with the European Communities on the relevance of the political decision adopted prior to, and referenced in, the Bananas Understanding.  The European Communities concedes that its political decision was incorporated into a binding legislation.  As a matter of fact, that binding legislation modified the prior binding legislation, which in turn served as a legal basis for the necessary additional legislation to introduce the current EC bananas import regime.

2.455 The Panel considers it unrealistic that any Member would "identif[y] the means by which [a] long‑standing dispute over [its] import regime [concerning a key sector of agricultural trade] can be resolved", without first conducting a reflection process and taking a political decision on the relevant means to resolve that dispute.  The same applies to the recording of that decision into an instrument concluded with another Member and subsequently communicated to the DSB as a "mutually agreed solution".

2.456 Also, if such a political decision has already been incorporated into a Member's domestic legislation, it would seem all the more reasonable that the instrument recording that decision and concluded with another Member would refer to such legislation, as does paragraph B of the Bananas Understanding.

2.457 In short, the alleged political nature of the European Communities' prior decision to introduce a tariff‑only bananas import regime does not diminish the relevance of the Bananas Understanding for establishing whether the current EC bananas import regime is a measure taken to comply.  In fact, the European Communities argues that its current EC bananas import regime corresponds to the step set out in paragraph B of the Bananas Understanding.  In the context of its second preliminary objection, the European Communities contends that it "has fully complied with its obligations under the [Bananas] Understanding in good faith and relying on the expectation that the United States would also comply with its own obligations."
  As analysed above, this can only be interpreted to mean that the European Communities is arguing that its import regimes introduced on 1 July 2001, 1 January 2002 and 1 January 2006 correspond to Phases I and II of its interim bananas import regime and to the final step set out in the Bananas Understanding.
2.458 Further, even if it were true, as the European Communities argues, that it "simply implemented its own legislation in accordance with its provisions"
, the Panel cannot fail to note the following.  The legislation invoked by the European Communities, namely EC Regulation 216/2001 explicitly refers to the original measure under review in the original panel and Appellate Body proceedings, i.e. EC Regulation 404/1993
, and to the need "to take account of the conclusions of the special group set up under the dispute settlement system of the World Trade Organisation".

2.459 In the light of the above, without assessing the legal status of the Bananas Understanding, the Panel confirms that that Understanding is relevant for assessing whether the current EC bananas import regime is a measure taken to comply.
2.460 As regards the text of the Bananas Understanding analysed above, the Panel notes that both paragraphs B and C of the Bananas Understanding describe steps to be taken by the European Communities, and use the word "will".  Accordingly, the Panel considers that the Bananas Understanding attaches at least equal importance to the two regimes set out in those two paragraphs.
2.461 Further, on the basis of the relative position of paragraphs B and C, and the phrase "in the interim" in the latter, the Panel considers that the Bananas Understanding accords key importance to the tariff‑only regime as a "means by which the long‑standing dispute over the EC's banana import regime can be resolved.  In fact, paragraph B of the Bananas Understanding, which provides for the introduction of "a Tariff Only regime for imports of bananas no later than 1 January 2006"
, immediately follows paragraph A, which stipulates that "[t]he European Commission and [the United States/Ecuador] have identified the means by which the long‑standing dispute over the EC's banana import regime can be resolved."
  In turn, paragraph C, which provides for "an import regime on the basis of historical licensing"
 only appears after paragraph B, and is introduced with the phrase "in the interim".
The original DSB recommendations and rulings do not prescribe the introduction of a tariff‑only regime
2.462 The European Communities also argues that "[t]here is no single finding or recommendation of the Appellate Body that could be complied with only through the introduction of a tariff only import regime"
:

"A careful analysis of the findings and recommendations of the Appellate Body report in the EC–Bananas III case does not reveal any element that could support a conclusion that the European Communities was obliged to move into a tariff only regime in order to bring itself into compliance with the covered agreements.  Quite to the contrary, the findings and recommendations of the Appellate Body allowed the European Communities to bring itself into compliance through the adoption of a revised, tariff‑quota‑based import regime with a different allocation of quotas and import licenses."

2.463 In fact, to make such a positive suggestion, the original panel or the Appellate Body should have issued suggestions pursuant to Article 19.1 of the DSU, which clearly distinguishes recommendations from suggestions:

"Where a panel or the Appellate Body concludes that a measure is inconsistent with a covered agreement, it shall recommend that the Member concerned bring the measure into conformity with that agreement.  In addition to its recommendations, the panel or Appellate Body may suggest ways in which the Member concerned could implement the recommendations"  (footnotes omitted;  emphasis added).
2.464 The Panel recalls that no suggestions were issued in the original panel and appellate  proceedings.  Further, the Panel recalls that the first compliance panel requested by Ecuador did issue suggestions pursuant to Article 19.1.  The first and second suggestions of that panel concerned a "tariff‑only system for bananas":

"First, the European Communities could choose to implement a tariff‑only system for bananas, without a tariff quota. This could include a tariff preference (at zero or another preferential rate) for ACP bananas.  If so, a waiver for the tariff preference may be necessary unless the need for a waiver is obviated, for example, by the creation of a free‑trade area consistent with Article XXIV of GATT.  This option would avoid the need to seek agreement on tariff quota shares.

Second, the European Communities could choose to implement a tariff‑only system for bananas, with a tariff quota for ACP bananas covered by a suitable waiver."

2.465 The Panel notes that parties disagree whether, in the light of the fact that those suggestions were made in a proceeding not involving the United States, they are relevant before this compliance Panel.  The Panel does not need to address that question.

2.466 The Panel needs to address the specific argument by the European Communities that its current bananas import regime is not a measure taken to comply since "[t]here is no single finding or recommendation of the Appellate Body that could be complied with only through the introduction of a tariff only import regime."
  In that context, the Panel notes that the first compliance panel requested by Ecuador introduced its suggestions with the following introduction:

"While Members remain free to choose how they implement DSB recommendations and rulings, it seems appropriate, after one implementation attempt has proven to be at least partly unsuccessful, that an Article 21.5 panel make suggestions with a view toward promptly bringing the dispute to an end.

In light of our findings and conclusions with respect to Articles I and XIII of GATT, the requirements of the Lomé Convention and the coverage of the Lomé waiver, above, in our view, the European Communities has at least the following options for bringing its banana import regime into conformity with WTO rules"
 (emphasis added).

2.467 The Panel considers that irrespective of the status of the above‑mentioned suggestions for this compliance dispute, it can properly take into consideration the above introduction to those suggestions, including their highlighted portion, as it forms part of the jurisprudence of a previous panel.

2.468 Indeed, in Japan – Alcoholic Beverages II, the Appellate Body held that:

"Adopted panel reports are an important part of the GATT acquis.  They are often considered by subsequent panels.  They create legitimate expectations among WTO Members, and, therefore, should be taken into account where they are relevant to any dispute.  However, they are not binding, except with respect to resolving the particular dispute between the parties to that dispute.  In short, their character and their legal status have not been changed by the coming into force of the WTO Agreement."

2.469 The Panel notes that the italicized parts in the introduction to the above‑mentioned suggestions by the first compliance panel requested by Ecuador confirm Members' freedom to choose how they implement DSB recommendations and rulings, or suggestions issued pursuant to Article 19.1 of the DSU.  The European Communities seems to refer to this freedom in its argument that "[f]ollowing a negative panel or Appellate Body report, a defending party may take a number of initiatives that may affect the product market that was the subject of the dispute."

2.470 Accordingly, the fact that the original DSB recommendations and rulings did not explicitly require the European Communities to bring itself into compliance specifically through the introduction of a tariff‑only import regime is irrelevant for establishing whether the current EC bananas import regime is a measure taken to comply.
The timing of the US compliance challenge
2.471 As regards the timing of the US compliance challenge, the European Communities makes two main arguments.

2.472 First, the European Communities agrees
 with the argument made in the ACP third parties' joint written submission that:

"Article 21.5 proceedings must necessarily be initiated within a reasonable period of time from the date the recommendations and rulings to bring the matter into conformity with WTO obligations were adopted.  In the present case, the recommendations and rulings of the Panel and the Appellate Body in the original dispute were adopted by the DSB in September 1997.  Ten years can hardly be regarded as a reasonable period of time."

2.473 Second, in the context of its arguments that Phase II of its interim bananas import regime was the final measure taken to comply, the European Communities contends that:

"If the United States had considered that the European Communities had failed to implement that 'measure taken to comply', the United States should have brought an Article 21.5 proceeding against that import regime at that time.  However, the United States never challenged the 2002‑2005 banana import regime.  This means that the dispute that had led to the 1997 DSB recommendations and rulings was terminated upon the European Communities' implementation of the measure agreed with the United States."

2.474 The Panel will first consider the timing of the US request for compliance proceedings in relation to the adoption of the DSB recommendations and rulings and the introduction of the 2002‑2005 EC bananas import regime.

2.475 The Panel agrees with the argument of the United States that "Article 21.5 of the DSU does not contain any 'reasonable period of time' limitation."
  Indeed, Article 21.5 of the DSU is silent on the timing of the start of a compliance dispute.

2.476 The Panel recalls that in US – Softwood Lumber IV (Article 21.5 – Canada) the Appellate Body held that:

"Article 21.5 is one paragraph within an Article entitled 'Surveillance of Implementation of Recommendations and Rulings'.  As a whole, Article 21 deals with events subsequent to the DSB's adoption of recommendations and rulings in a particular dispute.  The various paragraphs of Article 21 make clear that following such recommendations and rulings, further relevant developments and disagreements are to be dealt with through the reporting and surveillance modalities set out therein, and in such a way as to achieve 'prompt resolution'.  ...  Article 21 sets out a number of mechanisms to ensure collective oversight of that Member's implementation.  With respect to ... measures taken to comply, they are found in Article 21.5."

2.477 The Panel does not consider that a Member is entitled to compliance proceedings pursuant to Article 21.5 of the DSU merely because the same product, as in the original dispute, is being affected.  At the same time, the Panel does not consider it appropriate to try to establish a specific threshold for the admissibility of requests for compliance panel proceedings based on the time elapsed between the adoption of the original DSB recommendations and rulings and the submission of a compliance request.  In the absence of specific criteria in the DSU for such determination, each case must be assessed on its own merits.
2.478 Given the considerable time that has passed since the DSB adopted its original recommendations and rulings in 1997, the resolution of the dispute through the more expeditious compliance proceedings, rather than through standard dispute settlement procedures seems all the more warranted by Article 21.1 of the DSU, which provides that "prompt compliance with recommendations or rulings of the DSB is essential in order to ensure effective resolution of disputes to the benefit of all Members."
2.479 Article 3.3 of the DSU similarly provides that:  "[t]he prompt settlement of situations in which a Member considers that any benefits accruing to it directly or indirectly under the covered agreements are being impaired by measures taken by another Member is essential to the effective functioning of the WTO and the maintenance of a proper balance between the rights and obligations of Members."
2.480 The Appellate Body and panels have also highlighted the importance of prompt compliance.  As the panel report on Australia – Salmon (Article 21.5 – Canada), referenced by the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada)
, states:

"[A] complainant, after having prevailed in an original dispute, should not have to go through the entire DSU process once again if an implementing Member in seeking to comply with DSB recommendations under a covered agreement is breaching, inadvertently or not, its obligations under other provisions of covered agreements.  In such instances an expedited procedure should be available.  This procedure is provided for in Article 21.5.  It is in line with the fundamental requirement of 'prompt compliance' with DSB recommendations and rulings expressed in both Article 3.3 and Article 21.1 of the DSU."

2.481 Further, in the context of the above‑referenced "balance that Article 21.5 strikes between competing considerations"
, the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada) held that:

"[Article 21.5 of the DSU] seeks to promote the prompt resolution of disputes, to avoid a complaining Member having to initiate dispute settlement proceedings afresh when an original measure found to be inconsistent has not been brought into conformity with the recommendations and rulings of the DSB, and to make efficient use of the original panel and its relevant experience.  On the other hand, the applicable time‑limits are shorter than those in original proceedings ...  This balance should be borne in mind in interpreting Article 21.5 and, in particular, in determining the measures that may be evaluated in proceedings pursuant to that provision."

2.482 The Panel next addresses the timing of the US compliance request relative to the introduction of the 2002​‑2005 EC bananas import regime.  The Panel's above summary of the developments following the first attempt of the European Communities to comply with the DSB recommendations and rulings identifies various indications in unilateral EC statements, the bilateral Bananas Understanding, and in the multilateral Article XIII Doha Waiver, that Phase II of the interim EC bananas import regime would be followed without interruption by a tariff‑only regime, at the latest by 1 January 2006.  Therefore, the Panel considers it reasonable that the United States might not have seen a "reason to institute Article 21.5 proceedings for the 2002‑2005 interim regime"
 prior to the implementation of the alleged tariff‑only regime, thus before 2006.  

2.483 The United States made its request for the establishment of a compliance Panel on 2 July 2007, during the period of validity of the current EC bananas import regime.  Following the introduction of the current EC bananas regime on 1 January 2006, throughout 2006 and into early 2007 the "Implementation by the European Communities of the recommendations and rulings of the DSB in relation to 'European Communities – Regime for the Importation, Sale and Distribution of Bananas'
 and related subsequent WTO proceedings" was included in the agenda of the DSB.  On 23 February 2007, Ecuador requested the establishment of a compliance panel in the same dispute.

2.484 The Panel agrees with the United States that merely because the United States did not invoke Article 21.5 of the DSU against the 2002‑2005 EC bananas import regime "does not mean that the United States was then precluded from recourse to Article 21.5 proceedings once the EC took the next ... step"
.  Moreover, the Panel is of the view that "[e]ven if the United States had had a reason to challenge the interim steps taken by the EC but had decided to wait until now, the United States would not have been precluded from taking such action."

2.485 The compliance panel requested by the European Communities in EC – Bananas III stated that:

"[T]he failure, as of a given point in time, of one Member to challenge another Member's measures cannot be interpreted to create a presumption that the first Member accepts the measures of the other Member as consistent with the WTO Agreement.  In this regard, we note the statement by a GATT panel that 'it would be erroneous to interpret the fact that a measure has not been subject to Article XXIII over a number of years, as tantamount to its tacit acceptance by contracting parties'.
"

2.486 The Panel recalls that the European Communities raises the above arguments concerning the timing of the current EC bananas import regime in order to refute the proposition that that regime is a measure taken to comply.  In particular, the European Communities argues that its final measure taken to comply was its 2002‑2005 bananas import regime.

2.487 As mentioned above, and referred to by the United States
, in US – Softwood Lumber IV (Article 21.5 – Canada) the Appellate Body held that:

"[A] panel's mandate under Article 21.5 of the DSU is not necessarily limited to an examination of an implementing Member's measure declared to be 'taken to comply'.  Such a declaration will always be relevant, but there are additional criteria ... that should be applied by a panel to determine whether or not it may also examine other measures.  Some measures with a particularly close relationship to the declared 'measure taken to comply', and to the recommendations and rulings of the DSB, may also be susceptible to review by a panel acting under Article 21.5.  Determining whether this is the case requires a panel to scrutinize these relationships, which may, depending on the particular facts, call for an examination of the timing ... of the various measures."

2.488 The Panel will therefore analyse the timing of the current EC bananas import regime in relation to what the EC argues was its final measure to comply, i.e. the 2002‑2005 EC bananas import regime, as well as to the original DSB recommendations and rulings.

2.489 The Panel is aware that the introduction of the current EC bananas import regime took place more than nine years after the adoption of the original recommendations and rulings, and four years following the introduction of the 2002‑2005 EC bananas import regime.

2.490 Nevertheless, in the context of establishing whether a measure is a measure taken to comply for the purposes of Article 21.5 of the DSU, the Panel does not consider that the issue of timing should be confined to the length of time that elapses between the adoption of the original recommendations and rulings, and the introduction of the measure alleged by the respondent to be a measure taken to comply.

2.491 As regards in particular the timing of the current and the 2002‑2005 EC bananas import regimes, the Panel recognizes that the two import regimes did not overlap in time.  However, there is no disagreement between the parties that the current EC bananas import regime entered into force on 1 January 2006, and replaced "the import regime implemented by the European Communities between 2002 and 2005"
, which applied until 31 December 2005.  Also, as noted above, both regimes were closely related to EC Regulation 404/1993, which was reviewed in the original panel and appellate proceedings, and which only expired at the end of 2007.

2.492 Further, as mentioned above, there were various indications in unilateral EC statements, the bilateral Bananas Understanding, and in the multilateral Article XIII Doha Waiver, that the European Communities intended to introduce a tariff–only regime immediately following Phase II of the interim EC bananas import regime, the latest by 1 January 2006.

2.493 Accordingly, the Panel considers that the timing of current and the 2002‑2005 EC bananas import regimes cannot prevent the current EC bananas import regime from being considered as a measure taken to comply.  Rather, there is an obvious and sufficiently close temporal link between the European Communities' 2002‑2005 bananas import regime and its current bananas import regime, introduced on 1 January 2006.
2.494 Turning to the timing of the current EC bananas import regime and the adoption of the original DSB recommendations and rulings, the Panel recalls the close link of the current EC bananas import regime to the original recommendations and rulings and to the measure reviewed in the original panel and Appellate Body proceedings.  EC Regulation 1964/2005 was adopted, at least in part, pursuant to EC Regulation 404/1993, which was abolished only at the end of 2007.  The Panel also refers to Articles 21.1 and 3.3 of the DSU, and to the Panel's above conclusions on the basis of "prompt compliance" and "prompt settlement" set out in those provisions of the DSU.

2.495 Accordingly, the Panel finds that the timing of the current EC bananas import regime relative to the original recommendations and rulings does not prevent this compliance Panel from considering the current EC bananas import regime as a measure taken to comply.
Whether a particularly close link exists between the current and the 2002‑2005 EC bananas import regimes
2.496 As noted above, the European Communities argues that its current bananas import regime is not a measure taken to comply since its final measure taken to comply was its 2002‑2005 bananas import regime.
2.497 As referred to by the United States, in US – Softwood Lumber IV (Article 21.5 – Canada) held that:

"[A] panel's mandate under Article 21.5 of the DSU is not necessarily limited to an examination of an implementing Member's measure declared to be 'taken to comply'.  Such a declaration will always be relevant, but there are additional criteria, identified above, that should be applied by a panel to determine whether or not it may also examine other measures.  Some measures with a particularly close relationship to the declared 'measure taken to comply', and to the recommendations and rulings of the DSB, may also be susceptible to review by a panel acting under Article 21.5."
 (emphasis added)

2.498 As to the criteria to "[d]etermin[e] whether this is the case"
 the Appellate Body found that it:
"[R]equires a panel to scrutinize these relationships, which may, depending on the particular facts, call for an examination of the timing, nature, and effects of the various measures.  This also requires an Article 21.5 panel to examine the factual and legal background against which a declared 'measure taken to comply' is adopted.  Only then is a panel in a position to take a view as to whether there are sufficiently close links for it to characterize such an other measure as one 'taken to comply' and, consequently, to assess its consistency with the covered agreements in an Article 21.5 proceeding."

2.499 The Panel notes that it has already found that there is a sufficiently close relationship between the current EC bananas import regime and the original DSB recommendations and rulings in the EC – Bananas III dispute, in particular with the measures reviewed by the original panel and appellate proceedings in that dispute.
  Further, in the context of its analysis of the European Communities' arguments that its 2002‑2005 bananas import regime was the final measure taken to comply, the Panel has already found that there is a sufficiently close temporal relationship between the current and the 2002‑2005 EC bananas import regimes.

2.500 The Panel will now analyse the remaining criteria laid down by the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada), in particular whether there is a sufficiently close relationship between the current and the 2002‑2005 EC bananas import regimes as regards the nature and effect of the two regimes and their factual and legal background.

The nature and effects of the current and the 2002‑2005 EC bananas import regimes
2.501 As regards the nature and effects of the current and the 2002‑2005 EC bananas import regimes, the Panel notes that the European Communities' 2002‑2005 regime is "an import regime on the basis of historical licensing"
 and involves a number of tariff rate quotas.  Conversely, the current EC bananas import regime does not involve a licensing system for MFN bananas.

2.502 Despite those differences, both the current and the 2002‑2005 EC bananas import regimes involve a preferential tariff rate quota for ACP countries.  EC Regulation 2587/2001, which, the European Communities contends, "introduced the 2002‑2005 banana import regime"
, amended Article 18 of EC Regulation 404/1993 inter alia to provide for a zero-duty preferential tariff rate quota (Quota C) of 750,000 tonnes for ACP bananas.

2.503 Likewise, the Bananas Understanding provides that, under the European Communities' 2002‑2005 bananas import regime, "[t]he TRQ 'C' will be 750,000 tonnes and will be reserved for bananas of ACP origin."

2.504 In turn, Article 1 of EC Regulation 1964/2005, which both parties identify as the EC measure introducing the current EC bananas import regime
, provides:

"1.
As from 1 January 2006 the tariff rate for bananas (CN code 0803 00 19) shall be EUR 176/tonne.

2.
Each year from 1 January, starting from 1 January 2006, an autonomous tariff quota of 775 000 tonnes net weight subject to a zero‑duty rate shall be opened for imports of bananas (CN code 0803 00 19) originating in ACP countries."

2.505 In other words, the European Communities' current bananas import regime maintained the preferential tariff rate quota of the previous regime for ACP countries.  Indeed, the European Communities describes its current bananas import regime:

"The European Communities subjects all banana imports to a single tariff of € 176 per ton. ...

The only exception to this rule is that the European Communities offers a trade preference to those banana producing countries that have signed the 'Cotonou Agreement'.  ...  [T]he quantity of bananas originating from Cotonou countries that can be imported free of duty [is] 775,000 tons per year (the 'Cotonou Preference').
  All bananas imported from Cotonou countries beyond this 'cap' are subject to the tariff of € 176 per ton.
"

2.506 Importantly, the preferential in‑quota duty was zero under both EC import regimes, and the beneficiaries of the TRQ, namely ACP countries, were the same under both regimes.  The quantity of the preferential tariff quota was only slightly different; the current EC bananas import regime even increased it by 25,000 tonnes per annum.

2.507 The Panel also notes that it is exactly the preference given to ACP countries in comparison to the rest of the WTO Members that the United States is contesting in this compliance dispute.  In its request for the establishment of this compliance Panel, the United States argues that the current EC bananas import regime is inconsistent with Articles I and XIII of the GATT 1994
 because it maintains:

"[A] preferential (zero‑duty) TRQ available only to bananas originating in African, Caribbean and Pacific ('ACP') countries.
  Bananas of other origins have no access to this 775,000 ton TRQ.  Under Regulation (EC) No. 1964/2005 such other bananas are subject instead to a duty of 176 euros/ton.
  The regulation took effect as of 1 January 2006."

2.508 In the light of the above and despite the differences between the two regimes, the Panel finds that the maintenance of a zero‑duty preferential tariff rate quota for ACP countries is a key similarity in the nature and effects of the current and the 2002‑2005 EC bananas import regimes.  This similarity is essential in the dispute before this compliance Panel, including for assessing whether there is a sufficiently close link between the two import regimes.
Legal and factual background of the two regimes
2.509 As regards the general legal and factual background of the current and the 2002‑2005 EC bananas import regimes, the Panel refers to its above analysis of the first attempt of the European Communities to comply with the original DSB recommendations and rulings, and to its summary of subsequent events.

2.510 As also noted above, the European Communities declares that its 2002‑2005 bananas import regime was introduced through EC Regulation 2587/2001 on 1 January 2002.
  Further, the European Communities states that its current bananas import regime was introduced through EC Regulation 1964/2005 on 1 January 2006.

2.511 Both regimes are closely connected to the original DSB recommendations and rulings in the EC – Bananas III dispute.  As regards EC Regulation 2587/2001, the European Communities argues that the preamble of that Regulation:

"[S]tates that the Regulation introduces the measures resulting from:

'... numerous close contacts with supplier countries and other interested parties to settle the disputes ... and to take into account of the conclusions of the panel set up under the dispute settlement system of the World Trade Organisation (WTO).'"

2.512 Further, like the measures constituting the first attempt of the European Communities to bring itself into compliance with the original DSB recommendations and rulings, EC Regulation 2587/2001 "modif[ies] aspects of the EC's banana import regime found by the original panel and Appellate Body reports to be inconsistent with the EC's WTO obligations [i.e., Regulation 404/1993]."

2.513 As for EC Regulation 1964/2005, the Panel has already found that that regulation is closely related to the original DSB recommendations and rulings, in particular to EC Regulation 404/1993, which was the measure reviewed in the original panel and appellate proceedings.

2.514 Likewise, the Panel finds that both EC Regulations 2587/2001 and 1964/2005 are closely related to EC Regulation 216/2001.

2.515 Article 1.1 of EC Regulation 216/2001 amended Article 16.1 of EC Regulation 404/1993 to the following:

"This Article and Articles 17 to 20 shall apply to imports of fresh products falling within CN code ex 0803 00 19 up to the entry into force of the rate of the common customs tariff for those products, no later than 1 January 2006, established under the procedure provided for in Article XXVIII of the General Agreement on Tariffs and Trade."

2.516 Similarly to EC Regulation 216/2001, EC Regulation 2587/2001 amended EC Regulation 404/1993.  In particular, Article 1.3 of EC Regulation 2587/2001 amended Article 16.1 of EC Regulation 404/1993, "last amended by Regulation (EC) No 216/2001"
 to the following:

"This Article and Articles 17 to 20 shall apply to imports of fresh products falling within CN code 0803 00 19 until the entry into force, no later than 1 January 2006, of the rate of the common customs tariff for those products established under the procedure provided for in Article XXVIII of the General Agreement on Tariffs and Trade (GATT)."
2.517 This amendment did not affect but rather confirmed the essence of Article 16.1 of EC Regulation 404/1993, as previously amended by EC Regulation 216/2001, namely that the European Communities would introduce a common customs tariff for bananas by 1 January 2006, following negotiations with relevant WTO Members pursuant to Article XXVIII of the GATT 1994.

2.518 As mentioned above, the preamble of EC Regulation 1964/2005 refers to the need to adopt such a common customs tariff pursuant to the amended EC Regulation 404/1993:

"Council Regulation (EEC) No 404/93 of 13 February 1993 on the common organisation of the market in bananas provides for the entry into force of a tariff only regime for imports of bananas no later than 1 January 2006"
 (footnote omitted).

2.519 EC Regulation 1964/2005 then refers to the "negotiations under Article XXVIII of the GATT 1994 with a view to modifying certain concessions for bananas"
 and to the unsuccessful attempts of the European Communities to rebind its bananas tariff.

2.520 Finally, Article 1.1 of EC Regulation 1964/2005 fulfils the function set out in Article 16.1 of EC Regulation 404/1993, as amended by EC Regulations 216/2001 and 2587/2001, and provides that "[a]s from 1 January 2006 the tariff rate for bananas (CN code 0803 00 19) shall be EUR 176/tonne."
2.521 The Panel concludes that the above legal and factual background of the current and the 2002‑2005 EC bananas import regimes, in particular the above close link between EC Regulations 404/1993, 216/2001, 2587/2001 and 1964/2005, indicate that the two regimes have a particularly close relationship.

2.522 That close relationship is confirmed by the role of the Bananas Understanding in the developments following the first attempt of the European Communities to bring itself into compliance with the original recommendations and rulings of 1997.  Indeed, the Bananas Understanding confirms the European Communities' unilateral offers in 1999 and 2000 to bring itself into compliance with the original DSB recommendations and rulings through a two‑stage approach, the second stage of which would involve a tariff‑only EC bananas import regime to be introduced by 1 January 2006.

2.523 Subparagraphs C(1) and C(2) as well as Annexes 1 and 2 of the Bananas Understanding set out the "interim" steps to be taken by the European Communities prior to 1 January 2006.  In turn, paragraph B of the Bananas Understanding, which both parties consider relevant in the context of the European Communities' third preliminary objection, explicitly refers to "Article 16(1) of Regulation No. (EC) 404/93 (as amended by Regulation No. (EC) 216/2001)".  The Panel cannot fail to note in this context that Article 16.1 of EC Regulation 404/1993, and the various amendments and steps pursuant to that Article, are key in establishing the close link between EC Regulations 404/1993, 216/1993, 2587/1993 and 1964/2005.

2.524 Further, the Bananas Understanding, which both parties consider relevant for assessing the European Communities' third preliminary objection, provides in paragraph A that "[t]he European Commission and the United States have identified the means by which the long‑standing dispute over the EC's banana import regime can be resolved."
  The European Communities' communication to the DSB concerning the Bananas Understanding states that "[t]he European Communities (EC) wish to notify the Dispute Settlement Body (DSB) that they have reached, with the United States of America and Ecuador, a mutually satisfactory solution within the meaning of Article 3.6 of the DSU regarding the implementation by the EC of the conclusions and recommendations adopted by the DSB in the dispute 'Regime for the importation, sale and distribution of bananas' (WT/DS27)"
 (emphasis added).  The Panel considers that these phrases give rise to a strong link between the Bananas Understanding and the original panel and appellate proceedings in EC – Bananas III.
(c) Conclusion
2.525 On the basis of the above reasons taken together, the Panel concludes that there is clearly a "'continuum of events'
"
 between the original DSB recommendations and rulings in the EC – Bananas III dispute and the current EC bananas import regime.

2.526 As mentioned earlier, the first attempt of the European Communities to bring itself into compliance as of the end of the "reasonable period of time" "to comply with the relevant DSB recommendations and rulings", i.e. by 1 January 1999, was found to be inconsistent with the WTO rules in at least two dispute settlement procedures.  This confirms that the European Communities' first attempt to bring itself into compliance was unsuccessful.
2.527 The Panel finds that the above‑summarized developments following the first attempt of the European Communities to comply with the original DSB recommendations and rulings constitute a second attempt by the European Communities to comply with those recommendations and rulings.

2.528 As expressed in unilateral EC statements to the DSB and in legislation adopted by the European Communities, and also confirmed in the bilateral Bananas Understandings and in the multilateral Doha Waivers, a central element of that two‑stage EC attempt to comply is the introduction of a tariff‑only bananas import regime by 1 January 2006.

2.529 The Panel notes that the European Communities' argument that the need to introduce the final tariff‑only regime is not part of the European Communities second attempt to comply would, as the United States argues, "read paragraph B out of the [Bananas] Understanding."
  Further, as analysed above
, the same argument by the European Communities cannot be sustained even on the basis of the EC domestic legislation invoked by the European Communities as the alleged real basis for adopting EC Regulation 1964/2005.  The Panel finds that the current EC bananas import regime, introduced on 1 January 2006, constitutes an integral part of that second EC attempt to comply, although obviously this does not imply that the current EC bananas import regime would be necessarily consistent with the covered agreements, which is a matter that does not belong within the assessment of this preliminary issue.

2.530 Indeed, in the light of its analysis of the relevant criteria established by the Appellate Body in US – Softwood Lumber IV (Article 21.5 – Canada), there is a particularly close link between the current bananas import regime and the 2002‑2005 EC bananas import regime, which the EC argues constitutes its final measure taken to comply.  The three bananas import regimes introduced by the European Communities on 1 July 2001, 1 January 2002 and 1 January 2006, were all part of the European Communities' second attempt at bringing itself into compliance.

2.531 In the light of the above, the Panel concludes that in itself the current bananas import regime is a measure taken to comply with the original recommendations and rulings of the DSB in the EC – Bananas III dispute.  Further, the current bananas import regime is a measure taken to comply with the original recommendations and rulings of the DSB in the EC – Bananas III dispute also on the basis of its particularly close relationship to the alleged final measure taken to comply by the European Communities, i.e. the 2002‑2005 EC bananas import regime.

2.532 Accordingly, the Panel rejects the third preliminary objection of the European Communities and finds that the United States has properly brought this dispute under Article 21.5 of the DSU.

F. Preliminary objection of the european communities concerning the lack of formal consultations

2.533 In addition to the above, in its first written submission, the European Communities had raised the additional preliminary objection claim that "[t]he United States … did not request consultations."

2.534 According to the European Communities:

"The United States requested the establishment of this Panel by invoking Article 21.5 of the DSU on July 2, 2007, without having requested consultations with the European Communities.  The European Communities protested the lack of a prior request for consultations in the DSB meeting of July 12, 2007, where the United States' request was discussed and the decision for the establishment of the Panel was taken."

2.535 The European Communities argued that the United States' complaint is vitiated by the lack of prior consultations between the Parties
 because:
"It is settled law that a complaining party is not entitled to request the establishment of a panel unless it has first submitted a request for consultations.
  If no request for consultations has been made, the defending party may raise a preliminary objection before the panel (given that, pursuant to the DSU, a panel request is not subjected to scrutiny by the DSB) and the panel is obliged to sustain the objection and dismiss the case outright.
"

2.536 In response, the United States did not contest the absence, in these compliance proceedings, of "formal consultations[pursuant to Article 4 of the DSU,] in addition to the discussions already being held"
 between the parties.  However, the United States argued that:
"[It] was surprised that the EC raised this procedural objection given that the United States and the EC had expressly agreed that the extensive discussions between the United States and the EC concerning the EC's new regime prior to the request for a panel would fulfill any consultation requirement.  The EC appears to have recognized this when, as discussed below, it formally withdrew at the July 12, 2007, DSB meeting any procedural objection to panel establishment stemming from the lack of a formal request for consultations.
  This procedural arrangement is reflected in an exchange of letters between the United States Trade Representative ('USTR') and the EC Commissioner for Trade.  In that exchange, the USTR proposed that 'our discussions to that point would fulfill any consultation requirement and the EU would not object to a US request for the establishment of a Panel at the first DSB meeting at which a US request is considered.'
  In his reply, the Commissioner agreed that the 'EU would be ready not to object to a US request for the establishment of a panel in July.'
  Further communications between the United States and the EC confirmed that the EC was making an unconditional commitment not to raise the lack of formal consultations as a procedural hurdle."

2.537 As regards the substance of the European Communities' preliminary objection, the United States argued that:

"Formal consultations are not a prerequisite to the establishment of a panel under Article 21.5.  Contrary to the EC's assertion, it is not 'settled law that a complaining party is not entitled to request the establishment of a panel unless it has first submitted a request for consultations.'
  The Appellate Body's analysis of this issue in Mexico – HFCS (21.5) amply supports the US view on this point."

2.538 In particular, according to the United States:

"In Mexico – HFCS (21.5), the Appellate Body observed that while, as a general matter, 'consultations are a pre-requisite to panel proceedings,' the requirement that parties engage in consultations 'is subject to certain limitations.'
  After reviewing the requirements of DSU Articles 4.3, 4.7 and 6.2, the Appellate Body concluded that 'the lack of prior consultations is not a defect that, by its very nature, deprives a panel of its authority to deal with and dispose of a matter.'
  While the Appellate Body did not decide whether this general rule was applicable to Article 21.5, it stated that 'even if the general obligations in the DSU regarding prior consultations were applicable' to Article 21.5 proceedings, 'non-compliance would not have the effect of depriving the panel of its authority to deal with and dispose of the matter.'
"

2.539 The United States added that "the only prerequisite explicitly set forth in Article 21.5 for proceedings under that provisions is that there be a 'disagreement' as to whether a Member has implemented the recommendations and rulings of the DSB."
  The United States pointed out that "[s]uch a disagreement clearly exists in this case"
, and it advances various textual, contextual, factual and policy arguments
 to support the point that its compliance complaint is not vitiated by the lack of formal consultations.
2.540 The Panel notes that the European Communities, in it second written submission, reiterated that "[i]n the present case, the United States did not submit a request for consultations prior to requesting the establishment of this Panel[, and that t]his would have sufficed for the Panel to dismiss the United States' complaint outright."

2.541 The European Communities, however, also stated that:
"[A]s the United States points out in its second written submission, it appears that an agreement had been reached between the United States Trade Representative and the Commissioner for Trade of the European Communities expressly providing that the United States and the European Communities agree to dispense with consultations in the present case.  This agreement was reached prior to the United States' request for the establishment of this Panel.
In light of this agreement, the European Communities withdraws the objection raised in paragraph 38 of its first written submission"
 (emphasis added).
2.542 Given the explicit withdrawal by the European Communities of its preliminary objection concerning the lack of formal consultations in this dispute, the Panel refrains from assessing this preliminary objection, and turns to the substantive claims of the United States in this dispute.
G. The United States' claim under Article I of the GATT 1994

1. The United States' claim

2.543 The United States argues that the European Communities' import regime for bananas and, more specifically, the tariff quota, which allows a specified yearly volume of 775,000 mt of bananas of ACP origin to enter the European Communities' market duty-free, is inconsistent with Article I of the GATT 1994.  The United States argues that through this regime the European Communities "applies a zero tariff rate to imports of bananas originating in ACP countries in a quantity up to 775,000 tons but does not accord the same duty-free treatment to imports of bananas originating in all other WTO Members".
  The United States adds that the preference granted to bananas of ACP origin is not covered by the waiver from Article I:1 of the GATT 1994, the ACP-EC Partnership Agreement waiver (Doha Waiver), which was granted to the European Communities by the WTO Ministerial Conference in Doha on 14 November 2001.

2.544 In the United States' view:

"[T]he EC is providing an 'advantage, favour, privilege or immunity' to ACP Members by according ACP bananas duty-free access within the 775,000 ton tariff rate quota, while subjecting all MFN bananas to a 176 euros per ton duty.  The duty-free treatment, amounting to a tariff savings of $4.33 per box, is only available to bananas of ACP origin."

2.545 The United States adds that:

"[T]he measure by which the EC is granting the 'advantage, favour, privilege or immunity' to ACP Members is in relation to a 'customs dut[y]' within the meaning of Article I:1…  [and] the EC is failing to accord the ACP tariff advantage 'immediately and unconditionally' to the 'like product' of other WTO Members.  Although MFN bananas and ACP origin bananas are 'like product' imports, MFN bananas are being denied the same duty-free tariff rate quota treatment as bananas of ACP origin"

2.546 The United States further states that the European Communities' preference for bananas of ACP origin is no longer covered by the Doha Waiver.  In the United States' view:

"Under the express terms of the Annex [to the Doha Waiver, the Bananas Annex], the EC had two opportunities to propose a regime that met the conditions set out in the waiver.  In 2005, pursuant to the Annex arbitration mechanism, two WTO arbitrators determined that the two proposals made by the EC did not 'result in at least maintaining total market access for MFN suppliers'.  Therefore, as required by the fifth sentence in tiret 5 of the Annex to the Article I Waiver, the waiver 'cease[d] to apply upon entry into force of the new EC tariff regime'.  The 'new EC tariff regime' is the measure that is the subject of these proceedings, Regulation 1964, which entered into force on January 1, 2006."

2.547 The United States concludes that:

"[T]he EC's Article I waiver expired on January 1, 2006, upon the implementation of the new EC banana measures.  In the absence of this waiver, the EC's banana measures are maintained in violation of GATT Article I."

2. The European Communities' response

2.548 The European Communities has not invoked any arguments to contest the United States' claim that the preference granted to bananas of ACP origin would be inconsistent with Article I of the GATT 1994.

2.549 The European Communities considers, however, that this preference is covered by a waiver from Article I:1 of the GATT 1994, the Doha Waiver, approved by the WTO Ministerial Conference in November 2001.
  The European Communities states that the duration of this waiver was made to correspond to the duration of the trade preferences granted by the European Communities pursuant to the Cotonou Agreement, i.e., until the end of 2007.
  According to the European Communities,
"[T]he continued application of the Doha waiver until the end of 2007 depends on whether the European Communities' import regime actually maintains total market access for MFN suppliers and not on the number of arbitrations lost for the European Communities before the new import regime was ever introduced."

2.550 The European Communities also argues that, in accordance with the language contained in the Doha Waiver, this waiver would only cease to apply to bananas "upon entry into force of the new EC tariff regime", which the European Communities considers to mean "the tariff regime that was presented to the Arbitrator and on which the Arbitrator made a pronouncement in its Award."

2.551 In the European Communities' view:

"The European Communities has fully satisfied the condition for the continued application of the Doha waiver ... .  The European Communities introduced on January 1, 2006 a different import regime than the one analysed by the Arbitrator and the evidence derived from the operation of this import regime clearly establishes that it more than maintains total market access for MFN suppliers."

2.552 In conclusion, the European Communities argues that, since the preference granted to imported bananas originating in ACP countries continues to be covered by the Doha Waiver, the Panel should reject the United States' claim under Article I:1 of the GATT 1994.

3. Article I:1 of the GATT 1994

2.553 Under Article I:1 of the GATT 1994:

"With respect to customs duties and charges of any kind imposed on or in connection with importation or exportation or imposed on the international transfer of payments for imports or exports, and with respect to the method of levying such duties and charges, and with respect to all rules and formalities in connection with importation and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of Article III ... any advantage, favour, privilege or immunity granted by any contracting party [Member] to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties [Members]."

2.554 In Canada – Autos, the Appellate Body explained the object and purpose of Article I:1 of the GATT 1994 as follows:

"Th[e] object and purpose [of Article I:1] is to prohibit discrimination among like products originating in or destined for different countries.  The prohibition of discrimination in Article I:1 also serves as an incentive for concessions, negotiated reciprocally, to be extended to all other Members on an MFN basis."

2.555 In Indonesia – Autos, referring to the Appellate Body's ruling in EC – Bananas III, the panel explained how to carry out the examination of a measure under Article I:1 of the GATT 1994:

"The Appellate Body, in Bananas III, confirmed that to establish a violation of Article I, there must be an advantage, of the type covered by Article I and which is not accorded unconditionally to all 'like products' of all WTO Members."

4. Panel's analysis

2.556 The Panel starts by recalling that the European Communities has chosen not to contest the United States' claim that the preference granted to bananas of ACP origin is inconsistent with Article I of the GATT 1994.

2.557 Following the above-mentioned approach set out by the Appellate Body in EC – Bananas III, as described by the panel in Indonesia – Autos, the Panel will nevertheless consider the arguments and evidence presented by the United States, in order to determine whether they are sufficient to establish a prima facie case of inconsistency with Article I of the GATT 1994.  If this were determined to be the case, the Panel would then turn to assessing whether the European Communities has made a prima facie case that such inconsistency is covered by the Doha Waiver granted by the WTO Ministerial Conference on 14 November 2001.

(b) Is the ACP preference inconsistent with Article I:1 of the GATT 1994?

2.558 As noted above, in order to analyse a claim under Article I:1 of the GATT 1994, the Panel needs to determine first whether the measure challenged constitutes an advantage (or favour, privilege or immunity), of the type covered by Article I.  If that were the case, the Panel would then turn to the issues of the likeness of products and the immediate and unconditional extension of such advantage.

(ii) Whether the preference granted by the European Communities constitutes an advantage of the type covered by Article I of the GATT 1994

2.559 The following facts are not in dispute:

(a) Under the terms of Council Regulation (EC) No. 1964/2005 of 24 November 2005, and in accordance with the European Communities' commitments under the ACP-EC Partnership Agreement, also known as the Cotonou Agreement, the European Communities allows a volume of 775,000 mt of bananas to enter the EC market free of tariff duties;

(b) This duty-free treatment is only available to imports of bananas originating in ACP countries, and not to like bananas originating in other Members;  and,

(c) Imported bananas originating in other Members, as well as imports of bananas originating in ACP countries beyond the annual volumes prescribed in the tariff quota, are subject to a specific tariff of €176/mt.

In other words, access eligibility to this preference depends on the origin of the bananas, as only ACP bananas qualify.
2.560 The Panel notes that the term "advantage", under Article I:1 of the GATT 1994, has traditionally been given a broad scope by GATT and WTO panels, as well as by the Appellate Body.
  In this regard, the Panel concludes that the duty-free treatment available to imports of bananas originating in ACP countries, solely because of their origin, constitutes an advantage, when compared to the ordinary treatment accorded to bananas of all other origins, which are subject to a specific tariff of €176/mt.  This advantage applies regardless of the trade effects produced by the actual level of the MFN tariff, since access to the preference granted by the European Communities affects the competitive opportunities for bananas from MFN suppliers vis-à-vis those accorded to bananas originating in ACP countries.
(iii) Whether the relevant products in this dispute are like products

2.561 As to whether the relevant products in this dispute are "like products", the Panel notes that the original panel in this dispute already "consider[ed] whether bananas from the EC, ACP countries, BFA countries and other third countries are 'like' products for purposes of the claims made in respect of Articles I, III, X and XIII of GATT"
, and found that:

"The factors commonly used in GATT practice to determine likeness, such as, for example, customs classification, end-use, and the properties, nature and quality of the product, all support a finding that bananas from these various sources should be treated as like products.
  Moreover, all parties and third parties to the dispute have proceeded in their legal reasoning on the assumption that all bananas are 'like' products in spite of any differences in quality, size or taste that may exist.

We find that bananas are 'like' products, for purposes of Article I, III, X, and XIII of GATT, irrespective of whether they originate in the EC, in ACP countries, in BFA countries or in other third countries."

2.562 Similarly, in the original proceedings the Appellate Body stated that:

"As no participant disputes that all bananas are like products, the non-discrimination provisions apply to all imports of bananas, irrespective of whether and how a Member categorizes or subdivides these imports for administrative or other reasons."

The Appellate Body concluded that "[i]n the present case, the non-discrimination obligations of the GATT 1994, specifically Articles I:1 and XIII
, apply fully to all imported bananas irrespective of their origin ..."

2.563 The European Communities has not contested the United States' assertion that "MFN bananas and ACP origin bananas are 'like product' imports".

2.564 Accordingly, and in the light of the relevant findings in earlier proceedings in this dispute, the Panel confirms that the relevant products in this dispute, fresh bananas (corresponding to tariff item 080300 12 or 080300 19) originating in ACP countries, are like products to fresh bananas originating in other WTO Members, including MFN suppliers.

(iv) Whether the preference granted by the European Communities is immediately and unconditionally extended

2.565 Finally, it is not contested between the parties that the preference granted by the European Communities to bananas of ACP origin is not extended to like bananas originating in the territories of any other WTO Members, including MFN suppliers.

2.566 As this advantage, in this case, is not extended to the like products of any other WTO Members, it is necessarily not extended "immediately", nor "unconditionally".  This is notwithstanding the fact that the Panel notes that, in addition to the preferences granted to bananas of ACP origin under the Cotonou Agreement, the European Communities also grants autonomous duty-free access to its market to bananas originating in Least Developed Countries (LDCs) under the Everything But Arms (EBA) arrangement.

(v) Preliminary conclusion regarding the United States' claim under Article I:1 of GATT 1994

2.567 For the reasons indicated above, the Panel finds that the United States has successfully made a prima facie case that the preference granted by the European Communities to an annual duty-free tariff quota of 775,000 mt of imported bananas originating in ACP countries constitutes an advantage for this category of bananas, which is not accorded unconditionally to like bananas originating in non-ACP WTO Members.  The Panel therefore finds that this preference is inconsistent with Article I:1 of GATT 1994.

(c) Is the preference covered by a waiver?

2.568 Having found that the preference granted by the European Communities to imported bananas originating in ACP countries is inconsistent with Article I:1 of the GATT 1994, the Panel will now turn to the issue of whether this preference is covered by the Doha Waiver.

(ii) Terms and conditions of the Doha Waiver and the Bananas Annex

2.569 In examining the terms of conditions contained in the Doha Waiver, the Panel recalls the words of the Appellate Body in its EC – Bananas III report:

"Although the WTO Agreement does not provide any specific rules on the interpretation of waivers, Article IX of the WTO Agreement and the Understanding in Respect of Waivers of Obligations under the General Agreement on Tariffs and Trade 1994, which provide requirements for granting and renewing waivers, stress the exceptional nature of waivers and subject waivers to strict disciplines.  Thus, waivers should be interpreted with great care."

2.570 While the Doha Waiver was valid until 31 December 2007
, with regard to bananas this was subject to the terms and conditions set out in the text of the Decision by which the WTO Ministerial Conference adopted this waiver.  Those terms and conditions include the additional provisions contained in the Annex to the Doha Waiver Decision (the Bananas Annex).

2.571 Under the terms and conditions set out in the Bananas Annex, the European Communities was to announce a proposed rebinding of its tariff on bananas.
  Within a 60-day period following the announcement by the European Communities of its intentions concerning the rebinding of the tariff on bananas, any WTO Member exporting bananas on an MFN basis could request that an arbitrator determine "whether the envisaged rebinding of the EC tariff on bananas would result in at least maintaining total market access for MFN banana suppliers".
  Should the arbitrator find that this was not the case, according to the first sentence in the fifth tiret of the Bananas Annex, the European Communities was to "rectify the matter".  In this case, the second sentence in the fifth tiret of the Bananas Annex provides that the European Communities was to enter into consultations with those interested parties that had requested the arbitration.  According to the third sentence in the fifth tiret of the Bananas Annex, if, notwithstanding these consultations, no mutually satisfactory solution was agreed, the same arbitrator could be called upon again, this time to determine "whether the EC had rectified the matter".  If the arbitrator found that the European Communities had failed to rectify the matter, the fifth sentence in the fifth tiret of the Bananas Annex provides that the waiver would "cease to apply to bananas upon entry into force of the new EC tariff regime".  Pursuant to the sixth sentence in the fifth tiret of the Bananas Annex, the entirety of this process had to be conducted in such a manner that the "negotiations and the arbitration procedures [should] be concluded before the entry into force of the new EC tariff only regime on 1 January 2006".

2.572 Whether the Doha Waiver covers the European Communities' current banana import regime may accordingly depend on whether or not, under the Bananas Annex, the Doha Waiver expired with the introduction of the "new EC tariff regime" on 1 January 2006.  Indeed, whether or not the Doha Waiver expired on this date is the main issue of contention between the parties to this dispute.

(iii) Uncontested facts

2.573 The following facts are uncontested:

(a) On 31 January 2005, the European Communities notified the WTO Members that it intended to replace its tariff concessions on tariff item 0803 00 19 (bananas) included in the European Communities' Schedule CXL, with a bound duty of €230/mt.  In its notification, the European Communities indicated that its communication constituted the announcement under the terms of the Bananas Annex to the Doha Waiver.

(b) In March and April 2005, a number of WTO Members requested arbitration, pursuant to the Bananas Annex.

(c) In August 2005, the arbitrator delivered its first award pursuant to the Bananas Annex, concluding that:

"[T]he European Communities' envisaged rebinding on bananas would not result in at least maintaining total market access for MFN banana suppliers, taking into account all EC WTO market-access commitments relating to bananas".

(d) On 13 September 2005, the European Communities notified the interested parties its revised proposal to provide from 1 January 2006 for an MFN tariff for bananas at €187/mt and a tariff quota for ACP countries of 775,000 mt per year at zero duty.

(e) On 26 September 2005, and in accordance with the terms of the Bananas Annex, the European Communities requested arbitration on its revised proposal.

(f) In October 2005, the arbitrator delivered its second award pursuant to the Bananas Annex, concluding that:

"[T]he European Communities' proposed rectification ... would not result 'in at least maintaining total market access for MFN banana suppliers', taking into account 'all EC WTO market-access commitments relating to bananas' [and that] consequently ... the European Communities has failed to rectify the matter, in accordance with the fifth tiret of the Annex to the Doha Waiver [the Bananas Annex]".

(g) On 1 January 2006, the European Communities put into force a new regime for the importation of bananas, through Council Regulation (EC) No. 1964/2005, which includes a €176/mt MFN tariff, as well as a 775,000 mt duty-free tariff-rate quota for ACP bananas.

(iv) Main issue contested between the parties

2.574 As mentioned above, the main issue contested between the parties is whether, under the terms of the Bananas Annex, the Doha Waiver expired with regard to bananas on 1 January 2006.  Each party suggests an alternative approach:

(a) The United States argues that, with regard to bananas, the Doha Waiver expired automatically upon the entry into force of the new European Communities' tariff regime, inasmuch as two successive arbitrations determined that the European Communities' proposed rebinding of its tariff on bananas would not result in at least maintaining total market access for MFN suppliers;  and
(b) The European Communities argues instead that, with regard to bananas, the Doha Waiver would expire after all the procedural steps envisaged in the Bananas Annex had been completed, but only if the European Communities put into force an identical regime to that analysed by the arbitrator or a new regime that would also fail to result in at least maintaining total market access for MFN suppliers.

2.575 Specifically, the United States argues that:

"Under the express terms of the [Bananas] Annex, the EC had two opportunities to propose a regime that met the conditions set out in the waiver.  In 2005, pursuant to the [Bananas] Annex arbitration mechanism, two WTO arbitrators determined that the two proposals made by the EC did not 'result in at least maintaining total market access for MFN suppliers'.  Therefore, as required by the fifth sentence in tiret 5 of the Annex to the Article I Waiver, the waiver 'cease[d] to apply upon entry into force of the new EC tariff regime'.  The 'new EC tariff regime' is the measure that is the subject of these proceedings, Regulation 1964, which entered into force on January 1, 2006".

2.576 The European Communities responds that:

"[T]he correct interpretation of the Doha waiver is that it would expire, with regard to bananas, only upon the entry into force of a European Communities' banana import regime that would not satisfy the standard of 'maintaining total market access for MFN countries'.  Therefore, the continued application of the Doha waiver until the end of 2007 depends on whether the European Communities' import regime actually maintains total market access for MFN suppliers and not on the number of arbitrations lost for the European Communities before the new import regime was ever introduced. …

Moreover, the Doha waiver provides that 'this waiver shall cease to apply to bananas upon entry into force of the new EC tariff regime'.  The European Communities considers that the phrase 'the new EC tariff regime' can only refer to the tariff regime that was presented to the Arbitrator and on which the Arbitrator made a pronouncement in its Award.  In other words, the Doha waiver would cease to apply only if the European Communities implemented the import regime analysed by the Arbitrator and found not to satisfy the standard of the Doha waiver.  If the European Communities introduced a different import regime than the one analysed by the Arbitrator and that import regime did indeed maintain the total market access of the MFN suppliers, then the Doha waiver would continue to apply until the end of 2007."

2.577 In other words, the United States asks the Panel to recognize the expiration of the Doha Waiver for bananas by noting the European Communities' fulfilment of the conditions identified in the Bananas Annex, namely, two negative arbitral awards and the introduction of a new EC tariff regime for bananas.
  Conversely, the European Communities argues that the Doha Waiver would have expired for bananas before the end of 2007 only if, in addition to those conditions, the European Communities' had put in place a regime for the importation of bananas that did not satisfy the standard of "maintaining total market access for MFN countries."
  The European Communities argues further that the expiration of the Doha Waiver would only occur if the bananas import regime implemented by the European Communities was also the same regime found by the arbitrator not to satisfy the standard of the Doha waiver, under the procedures in the Bananas Annex, rather than a different one.

(v) Conditions envisaged in the Bananas Annex

2.578 As noted above, the completion of the intermediate procedural steps envisaged in the terms and conditions set out in the Bananas Annex, i.e., the two negative arbitral awards, is an uncontested matter of fact.  Indeed, two successive arbitrations, as envisaged respectively in the fourth and fifth tirets of the Bananas Annex, reached the conclusion that the European Communities' proposed rebinding of its tariff on bananas would not result in at least maintaining total market access for MFN suppliers.
  Furthermore, on 1 January 2006, the European Communities put into force a new regime for the importation of bananas, which was different from the one previously applied.

2.579 As also noted above, however, the European Communities argues that its current regime for the importation of bananas is not to be considered as "the new EC tariff regime" in the terms contained in the Bananas Annex.  Additionally, the European Communities argues that its current regime for the importation of bananas results in at least maintaining total market access for MFN banana suppliers, taking into account the European Communities' relevant commitments.

2.580 The European Communities' arguments in this regard raise two main questions:

(a) Whether the European Communities' current regime for the importation of bananas is to be considered as "the new EC tariff regime" in the sense of the terms contained in the Bananas Annex;  and
(b) Whether, the Bananas Annex links the expiration of the Doha Waiver with regard to bananas to the mere entry into force of such new regime or whether, under the Bananas Annex, only a new tariff regime that does not at least maintain total market access would result in such expiration of the waiver.

2.581 The Panel will accordingly consider the European Communities' arguments in this regard.

(vi) Is the European Communities' current bananas regime "the new EC tariff regime"?

2.582 The first issue raised by the European Communities is whether the European Communities' current regime for the importation of bananas is to be considered as "the new EC tariff regime" under the terms contained in the fifth sentence of the fifth tiret of the Bananas Annex.

2.583 Under the fifth tiret of the Bananas Annex:

"The second arbitration award will be notified to the General Council.  If the EC has failed to rectify the matter, this waiver shall cease to apply to bananas upon entry into force of the new EC tariff regime" (emphasis added).

2.584 As noted above, the European Communities argues that:

"[T]he phrase 'the new EC tariff regime' can only refer to the tariff regime that was presented to the Arbitrator and on which the Arbitrator made a pronouncement in its Award.  In other words, the Doha waiver would cease to apply only if the European Communities implemented the import regime analysed by the Arbitrator and found not to satisfy the standard of the Doha waiver.  If the European Communities introduced a different import regime than the one analysed by the Arbitrator and that import regime did indeed maintain the total market access of the MFN suppliers, then the Doha waiver would continue to apply until the end of 2007."

2.585 The European Communities then concludes that it "has fully satisfied the condition for the continued application of the Doha waiver".  First, because it "introduced on January 1, 2006 a different import regime than the one analysed by the Arbitrator".  And secondly, because this new regime "maintained total market access for MFN suppliers".

2.586 The Panel agrees with the European Communities that its current bananas import regime is different from the ones analysed by the arbitrators under the Bananas Annex.  However, the Panel fails to see how the terms of the Bananas Annex support the conclusion drawn from that fact by the European Communities, namely that the European Communities has fully satisfied the condition for the continued application of the Doha Waiver.  More specifically, the Panel disagrees with the European Communities that the phrase "the new EC tariff regime" can only refer to the tariff regime that was presented to the arbitrator and on which the arbitrator made a pronouncement in its award.  Indeed, the terms of the Doha Waiver do not support the interpretation of the expression "the new EC tariff regime" proposed by the European Communities.

2.587 The ordinary meaning of the word "new" suggests something that is "[n]ot existing before;  now made or existing for the first time ...  Different from a thing previously existing, known, etc."
  Taking into account this ordinary meaning of the word "new", the expression the "new EC tariff regime" for bananas, in the context in which it is used in the fifth tiret of the Bananas Annex, should be read as any regime adopted by the European Communities that is different from the one previously in existence.  This regime would be "new", regardless of whether it was the regime originally proposed by the European Communities and analysed by the arbitrator or a different one.

2.588 As noted by the United States, in the Bananas Annex, the measures examined by the Arbitrator are not referred to by the terms "the new tariff regime".  Rather, the matter examined by the Arbitrator is described under the terms of the Bananas Annex, as "the envisaged rebinding of the EC tariff on bananas", "the rebinding", or to a determination of "whether the EC has rectified the matter".

2.589 In any event, the European Communities' current tariff regime is clearly different from the one previously in existence.  Furthermore, the sixth sentence of the fifth tiret of the Bananas Annex provides that "[t]he Article XXVIII negotiations and the arbitration procedures shall be concluded before the entry into force of the new EC tariff only regime on 1 January 2006" (emphasis added).  The European Communities' current banana import regime entered into force exactly on that date.

2.590 Consequently, the Panel is not persuaded that the expression "the new EC tariff regime" used in the fifth sentence of the fifth tiret of the Bananas Annex does not apply to the bananas import regime instituted by the European Communities from 1 January 2006, through Council Regulation (EC) No. 1964/2005.

(vii) Is the maintenance of total market access for MFN banana suppliers a relevant consideration for extending the duration of the Doha Waiver with regard to bananas?

2.591 The Panel now turns to the second question raised by the European Communities, namely, whether the European Communities' current regime for the importation of bananas results in at least maintaining total market access for MFN banana suppliers, taking into account the relevant EC commitments.  In order to address this argument, however, the Panel needs first to verify whether, under the terms set out in the Bananas Annex, the Panel has the authority and is required to determine if the European Communities' current regime for the importation of bananas results in at least maintaining total market access for MFN banana suppliers.

2.592 If the Panel were to verify that, under the terms set out in the Bananas Annex, it has the authority to make such a finding and that it is required to do so and if the Panel further found that, indeed, the European Communities' current regime for the importation of bananas results in at least maintaining total market access for MFN banana suppliers, the question would then be whether such a determination implies that the Doha Waiver, as it applies to bananas, has remained in force.

2.593 The Panel notes in this regard the European Communities' argument that:

"[T]he text of the Doha waiver shows that the 'test' for the termination of the waiver was whether the European Communities would introduce an import regime that maintains the total market access of MFN suppliers and not whether the Arbitration Awards would be negative for the European Communities."

2.594 However, this argument is not persuasive.  The text of the fifth tiret of the Bananas Annex is clear enough:

"If the arbitrator determines that the rebinding would not result in at least maintaining total market access for MFN suppliers, the EC shall rectify the matter.  Within 10 days of the notification of the arbitration award to the General Council, the EC will enter into consultations with those interested parties that requested the arbitration.  In the absence of a mutually satisfactory solution, the same arbitrator will be asked to determine ... whether the EC has rectified the matter.  The second arbitration award will be notified to the General Council.  If the EC has failed to rectify the matter, this waiver shall cease to apply to bananas upon entry into force of the new EC tariff regime" (emphasis added).

2.595 In our view, the expression "If the EC has failed to rectify the matter, this waiver shall cease to apply" used in the last full sentence of the fifth tiret cannot be read in isolation from the expression "In the absence of a mutually satisfactory solution, the same arbitrator will be asked to determine ... whether the EC has rectified the matter."  The Panel agrees in this regard with the United States' statement that:

"The phrase '[i]f the EC has failed to rectify the matter' [at the beginning of the fifth sentence in tiret 5 of the Bananas Annex], can only refer back to the determination required to be made by the [second] arbitrator pursuant to the third sentence [of the same tiret]."

2.596 Under the terms contained in the Bananas Annex, the authority to determine whether the European Communities' proposed regime for the importation of bananas would result "in at least maintaining total market access for MFN banana suppliers" fell on the arbitrator and not on any other WTO body.

2.597 The Bananas Annex contemplated two successive rounds of examination.  Through the first round, the arbitrator would examine the European Communities' original proposed rebinding of the EC tariff on bananas to determine whether this proposed rebinding would maintain total market access for MFN banana suppliers.  Through the second round of examination, if such were the case, the arbitrator would examine the revised proposal, to determine whether it had rectified the matter (i.e., if it would result in maintaining total market access for MFN banana suppliers, to the extent that the previous proposal had failed such test).

2.598 The terms contained in the Bananas Annex do not envisage any further examination after the second arbitral award.  In particular, no third round of examination is provided for in the Bananas Annex.  The terms of reference of this compliance Panel are to examine the consistency of the European Communities' bananas import regime with the WTO agreements and not to review the findings made by the arbitrator.

2.599 The European Communities argues that the duration of the Doha Waiver was not linked to the number of arbitrations lost by the European Communities before the new import regime was introduced, but rather it depended on whether the new import regime actually maintains total market access for MFN suppliers.
  In the European Communities' view:

"[T]he continued application of the Doha waiver until the end of 2007 depends on whether the European Communities' import regime actually maintains total market access for MFN suppliers and not on the number of arbitrations lost for the European Communities before the new import regime was ever introduced."

2.600 The Panel concurs with the statement by a number of the third parties that any determination regarding the continued existence of the Doha waiver should not be based on purely "formalistic arguments".
  However, under the terms of the Bananas Annex, it was the arbitrator, and not a dispute settlement compliance panel, that had the authority to conduct a substantive analysis in order to determine whether the European Communities' proposed regime for the importation of bananas would result in maintaining total market access for MFN banana suppliers.  Moreover, under the terms of the Bananas Annex, it was the European Communities that had the burden to either propose a rebinding of its tariff on bananas that would result in maintaining total market access for MFN banana suppliers or, if it had failed to do so through its original proposal, to rectify the matter to the satisfaction of the same arbitrator through a second examination.

2.601 The European Communities raises a hypothetical question concerning subsequent action taken by the European Communities in the event that the arbitrator had issued a favourable ruling with respect to the European Communities' proposed regime for the importation of bananas.  The European Communities asks the Panel to consider what would have happened then if (i) the European Communities had then implemented a different system from that examined by the arbitrator or, (ii) the operation of the system actually implemented by the European Communities did not in fact maintain market access for bananas.
  This argument does not change the terms actually contained in the Bananas Annex.  Even if the arbitrator had made such a finding and the European Communities later implemented a different system from that examined by the arbitrator, there is nothing in the Bananas Annex that would have prevented any WTO Member from having recourse to dispute settlement proceedings.  Through such proceedings, a panel could have been asked to determine whether in those circumstances the system ultimately imposed by the European Communities was inconsistent with the WTO agreements and whether the Doha Waiver was still in effect.

2.602 It is true that, since the arbitrator had to base its findings on a proposed regime, the actual operation of such regime in the future could result in effects on the bananas market different from those estimated by the arbitrator.  This may happen in any prospective determination, such as the one that, under the terms of the Bananas Annex, the arbitrator was to conduct regarding the European Communities' proposed regime.  The arbitrator based its determination on the terms of the European Communities' proposal, including through the use of theoretical analyses and arithmetic calculations, and availing itself of the best available information at the time.  Even if this was to be regarded as a shortcoming of the rules contained in the Bananas Annex, it would not change the terms of that text, nor would it mean the insertion of new additional steps that were not provided for or even intended by the WTO membership.

2.603 The Panel also notes that, under the terms contained in the Bananas Annex, the authority to determine whether the European Communities' proposed regime for the importation of bananas would result "in at least maintaining total market access for MFN banana suppliers" for the purpose of the waiver fell on the arbitrator.  Such authority was to be exercised, if needed, through two successive rounds of arbitration envisaged in the Bananas Annex.  Accordingly, the issue could not be decided by a WTO dispute settlement compliance panel, or by any other WTO body.
2.604 The Panel notes the European Communities' arguments that its current bananas import regime would maintain total market access for MFN suppliers.
  However, in view of the preceding analysis, after the completion of the two rounds of arbitration and the entry into force of a new bananas import regime, the maintenance of total market access for MFN banana suppliers is not a relevant consideration for maintaining the application of the Doha Waiver with regard to bananas beyond 1 January 2006.  The opportunity for the European Communities to demonstrate that its proposed tariff only regime would maintain total market access for MFN banana suppliers, for the purpose of maintaining the Doha waiver, was to be exercised through the arbitration proceedings envisaged in the Bananas Annex.
2.605 In consequence, the Panel finds that it is not within its terms of reference to determine whether the European Communities' current regime for the importation of bananas results in at least maintaining total market access for MFN banana suppliers, for the purposes provided in the Bananas Annex.

(viii) Conclusion regarding the Doha Waiver

2.606 For the reasons indicated above, with the completion of the different intermediate procedural steps envisaged in the terms and conditions set out in the Bananas Annex, and upon the entry into force of the bananas import regime instituted by the European Communities through Council Regulation (EC) No. 1964/2005, the Doha Waiver cannot extend to the EC banana regime introduced from 1 January 2006.  The European Communities has failed to make a prima facie case that, since the entry into force of the new EC tariff regime, on 1 January 2006, a waiver from Article I:1 of GATT 1994 has been in force to cover the preference granted by the European Communities to imported bananas originating in ACP countries.
5. Conclusion

2.607 For the reasons indicated in this section, the Panel finds that the preference granted by the European Communities to an annual duty-free tariff quota of 775,000 mt of imported bananas originating in ACP countries constitutes an advantage for this category of bananas, which is not accorded to like bananas originating in non-ACP WTO Members.  The Panel therefore finds that this preference is inconsistent with Article I:1 of GATT 1994.  The Panel further finds that the European Communities has failed to demonstrate the existence of a waiver from Article I:1 of GATT 1994 to cover such preference.
H. The United States' claim under Article XIII of the GATT 1994

1. Summary of parties' arguments
(a) The United States' claim

2.608 The United States has requested the Panel to find that the European Communities' current bananas import regime is inconsistent with paragraphs 1 and 2 of Article XIII of the GATT 1994.

2.609 The United States argues that:

"There can be no doubt that Article XIII [of the GATT 1994] applies with respect to the current [bananas] tariff rate quota regime, just as it did with respect to the EC's prior banana import regimes."

2.610 In the United States' view:

"The EC's 775,000 ton limit on duty-free access for ACP bananas is also a tariff quota within the meaning of Article XIII.  As such, the EC's tariff quota is subject to the non-discrimination requirements of Article XIII."

2.611 In that respect, the United States recalls the words of the compliance panel in EC – Bananas III (Article 21.5 – Ecuador):

"Article XIII:5 provides that the provisions of Article XIII apply to 'tariff quotas'.  The European Communities essentially argues that the amount of 857,700 tonnes for traditional imports from ACP States constitutes an upper limit on a tariff preference and is not a tariff quota subject to Article XIII.  However, by definition, a tariff quota is a quantitative limit on the availability of a specific tariff rate.  Thus, Article XIII applies to the 857,700 tonne limit.
"

2.612 The United States adds that, although the European Communities was granted a waiver of its obligations under Article XIII by the WTO Ministerial Conference in November 2001
, this waiver expired in accordance with its terms on December 31, 2005.
  Accordingly, "[t]he EC has no Article XIII waiver currently in force".

2.613 According to the United States:

"In disregard of GATT Article XIII:1 and the EC – Bananas III findings, the EC has chosen to maintain a tariff rate quota under which MFN-origin bananas are neither 'treated equally' nor restricted 'similarly' to 'like' ACP-origin bananas.  ACP bananas receive preferential, protected access under the EC's banana regime, entering the EC market duty-free up to a quantity of 775,000 tons.  No MFN supplier receives any such tariff rate quota treatment.  By using a tariff rate quota on ACP imports, and an entirely different means to restrict MFN imports, the EC is preventing 'like' imports from being 'treated equally, irrespective of origin' in violation of GATT Article XIII:1."

2.614 The United States adds that:
"The EC's exclusive 775,000 ton ACP tariff rate quota fails to distribute any share whatsoever to MFN suppliers, let alone a share they would have expected to obtain in the absence of restrictions.  This is so even though many of the excluded MFN suppliers are principal or substantial suppliers of bananas to the EC, and leading exporters of bananas to the world market.  Therefore, the ACP tariff rate quota established through Regulation 1964, like prior ACP tariff rate quotas, is inconsistent with Article XIII:2."

(b) The European Communities' response
2.615 The European Communities has responded that the preference granted to ACP bananas does not violate Article XIII of the GATT 1994.

2.616 In the European Communities' view:
"[B]anana imports from Latin American and other MFN suppliers are not subject to any quantitative restriction: they are simply subject to a tariff.  Therefore, the conditions for the application of GATT Article XIII are not satisfied, i.e., there is no quantitative restriction imposed on one WTO Member that it is not imposed on all other countries."

2.617 The European Communities also states that:

"GATT Article XIII cannot be used as a substitute for GATT Article I:1 wherever a tariff quota exists.  GATT Article XIII does not oblige the European Communities to extend to Latin American countries the tariff preference it grants to the ACP countries simply because this tariff preference is subject to a 'cap'.  Article XIII does not cover cases of tariff discrimination:  this is the role of GATT Article I:1."

2.618 In other words:

"[T]he anti-discrimination rules of Article XIII are aimed at quantitative discrimination, while tariff discrimination is the exclusive preserve of Article I.  Offering a tariff preference to some countries subject to a quantitative “cap” may be an issue that needs to be analysed under Article I, but not under Article XIII."

2.619 The European Communities adds that:

"There is extensive GATT and WTO practice to support the view that Members do not regard exclusion from a tariff quota as a matter governed by Article XIII. This practice is to be found in the waivers that have been granted for various preferential schemes. With few exceptions (such as the 2001 waiver respecting bananas) these waivers are limited to Article I, and yet the preferences granted under these waivers regularly include tariff quotas for the beneficiary countries only."

2.620 According to the European Communities, "the facts in the current proceedings are not the same as those that faced the [EC – Bananas III] Panel and Appellate Body in 1997".
  The European Communities adds that its current bananas import regime is also "very different" to "the 2002-2005 banana import regime".

"The main difference was that the 2002-2005 import regime was an 'all-tariff-quota' regime, where virtually all imports were made pursuant to tariff quotas with different terms, awarded to different groups of countries and administered in different ways.  That import regime, which has been qualified as the equivalent of a 'quota system', was not necessarily fully compatible with the provisions of Article XIII of the GATT.  For this reason, the United States and the European Communities agreed that a WTO waiver from the application of Article XIII was necessary."

2.621 In view of the characteristics of its current bananas import regime, the European Communities argues that an
"Article XIII waiver is not relevant for the current proceedings.  The current [bananas] import regime of the European Communities is not an 'all-tariff-quota' system and cannot be qualified as the equivalent of a 'quota system'.  There is a single tariff imposed on all banana imports, with the exception of the preference granted to the Cotonou beneficiary countries which is limited by a 'cap'."

2.622 The European Communities requests the Panel to reject the United States' arguments concerning Article XIII in their entirety.

2. Order of analysis

2.623 In order to consider the United States' claim under Articles XIII:1 and 2 of the GATT 1994, the Panel will begin by addressing the European Communities' systemic arguments concerning the interrelation of Articles I and XIII of the GATT 1994 and the latter's applicability to the European Communities' bananas import regime, as well as the United States' response to those arguments.  If the European Communities' arguments in that context were rejected, the Panel would then address the United States' substantive claim under both paragraphs 1 and 2 of Article XIII.  In the alternative, there would be no need to assess the United States' substantive claim under Article XIII:1 and 2 of the GATT 1994.
3. The applicability of Article XIII of the GATT 1994 to the European Communities' bananas import regime

(a) The European Communities' arguments

2.624 As noted above, the European Communities argues that Article XIII of the GATT 1994 is not applicable to the tariff preference granted by the European Communities to bananas from ACP countries.  In the European Communities' view, "Article XIII does not cover cases of tariff discrimination:  this is the role of GATT Article I:1."
  The European Communities considers that Article XIII of the GATT 1994 does not cover the case when some WTO Members have been included in a tariff quota and others have not, but "applies only to the kinds of treatment accorded to the various Members who are included in the tariff quota".
  The European Communities states that:

"The justification for this interpretation lies to some extent in the ordinary meaning of the terms of Article XIII, but more particularly in their context (as well as the 'subsequent practice' of Members) and in the object and purposes of the GATT."

2.625 The European Communities argues that, by looking at their "ordinary meaning":

"[T]he terms of Article XIII [of the GATT 1994], taken in isolation, are open to either of the interpretations proposed in this dispute, but ... they fit more easily into the one put forward by the European Communities".

2.626 With respect to such "ordinary meaning", the European Communities argues first that "there is something to be gained by looking closely" at the terms used in Article XIII:5 of the GATT 1994, by which the provisions of Article XIII "shall apply" to tariff quotas.  The European Communities considers in this respect that:

"The phrase 'shall apply to any tariff quota instituted or maintained by an contracting party', although by no means definitively excluding the interpretation proposed by the United States, seems nevertheless to sit more easily with that which the European Communities has maintained.  Thus, if the drafters had wished to give Article XIII the broader meaning favoured by the United States they would have most likely used a phrase such as Article XIII shall apply to the operation of tariff quotas etc.  Instead they chose to speak of the tariff quota itself, as though it was this arrangement alone that was concerning them."

2.627 Turning to the ordinary meaning of the terms used in Article XIII:2 of the GATT 1994, the European Communities argues that:

"The language of this paragraph, while again not being in itself decisive, gives a further weight to the European Communities’ interpretation, because it commences with the phrase 'In applying import restrictions to any product'.  Applying this to tariff quotas the phrase could be taken to read 'In applying tariff quotas to any product'.  Once again this directs attention at the tariff quotas themselves rather than at their relationship with another import regime (which is the issue in the current dispute)."

2.628 The European Communities then argues that the principal context of the terms in Article XIII is provided by the GATT 1994, which in its view:

"[H]as obvious implications for the interpretation of Article XIII because of the way in which [the GATT] maintains a fundamental distinction between tariff and non-tariff measures.  Thus, tariffs are regulated by Article I and Article II, whereas non-tariff measures are governed by Article XI and Article XIII.  Discrimination in tariffs is dealt with by Article I and in non-tariff measures by Article XIII.  Article XI forbids non-tariff measures whereas tariffs although not forbidden, are placed within the limits set in Members' schedules by Article II.  The European Communities has not found any instance where the same rule has been treated as both a tariff and a non-tariff measure.  Even where both elements are present they have been separated for the purpose of applying GATT articles.  Thus, in the first Article 21.5 case brought by Ecuador in respect of the European Communities' 1998 banana regime the panel distinguished between the quantitative elements, to which it applied Article XIII, and the tariff discrimination elements, to which it applied Article I
."

2.629 As an additional note related to the context in which the terms are used in Article XIII of the GATT 1994, the European Communities argues that:

"All of the rules spelt out in the subparagraphs of paragraph [XIII:2] concern the distribution of tariff quotas.  There is no reference whatsoever to the relationship between tariff quotas and different import regimes applied to other products.  Thus, this context suggests that the rules in Article XIII concern only the internal quantitative distribution of tariff quotas."

2.630 The European Communities notes finally that:

"There is extensive GATT and WTO practice to support the view that Members do not regard exclusion from a tariff quota as a matter governed by Article XIII.  This practice is to be found in the waivers that have been granted for various preferential schemes.  With few exceptions (such as the 2001 waiver respecting bananas) these waivers are limited to Article I, and yet the preferences granted under these waivers regularly include tariff quotas for the beneficiary countries only."

2.631 In the European Communities' view:

"[T]here could hardly be clearer examples of such 'subsequent practice' [by the WTO Members in interpreting Article XIII].  The practice existed at two levels, firstly in the form of the waiver decisions taken by the CONTRACTING PARTIES, and secondly in the form of the measures taken by GATT and WTO Members under the authorization provided by those decisions.  The first level of practice was necessarily 'concordant' since it took the form of mutual action by all GATT members.  For the same reason it was also necessarily 'common'.  Finally, the line of decisions was consistent, and there has been no contrary GATT or WTO practice.  Furthermore, the practice has involved taking a particular stance on the interpretation of the GATT.  All the decisions indicate that Members assumed that the grant of a tariff quota for the benefit of certain countries to the exclusion of other Members would be an infringement of Article I, but not of other GATT obligations, such as Article XIII."

2.632 Turning to the issue of the "object and purpose of the agreement", the European Communities adds that "there are a number of considerations that confirm the interpretation put forward by the European Communities regarding the application of Article XIII to tariff quotas".
  In its view:

"[T]he objective of Article XIII and in particular of paragraph 2 is to achieve particular quantitative distributions of trade.  In the case of quotas it is evident that the appropriate distribution was to be achieved by direct quantitative measures, in the last resort by allocating specific quantities to individual exporting countries.  When, as required by paragraph 5 [of Article XIII], these rules are applied to tariff quotas a corresponding distribution can be achieved by allocating specific quantities of the tariff quota.  The notion that such a distribution could be achieved by setting different tariff levels for the various exporting countries is economic nonsense.  Consequently it is not plausible that the drafters of Article XIII would have envisaged using paragraph 2 to achieve such a goal."

2.633 The European Communities argues that "[c]onsideration of the objects and purposes of GATT also leads to a rejection of the interpretation proposed by the United States for paragraph 1 of Article XIII".
  In the European Communities' view, the interpretation proposed by the United States "would lead to non-Members of the WTO being accorded rights under the GATT".

"Such a situation would arise because the United States' interpretation would require paragraph 1 to be read as though it said that no tariff quota could be applied to ACP Members unless a similar tariff quota were accorded to all other exporting (or importing) countries.  Unlike a 'prohibition or restriction', a tariff quota can be beneficial rather than prejudicial to the country to which it is accorded., and since the condition in paragraph 1 applies to imports from (or exports to) all third countries, and not merely those that are WTO Members, under the United States' interpretation the benefit of a tariff quota could not be given to a Member unless it was also accorded to all non-Members.  Thus, adopting this interpretation one could have a situation where a Member which wished to let all other Members share in a tariff quota could not do so unless it also allowed non-Members a similar share.  In the European Communities' view such an outcome is contrary to the object and purpose of GATT."

(b) The United States' arguments

2.634 The United States begins by noting the European Communities' argument that:

"[T]he measures contained in EC Regulation 1964 are not subject to the requirements of GATT Article XIII because the ACP tariff quota is not a 'quantitative restriction,' but rather a 'cap' on a tariff preference.
  Indeed, the EC goes so far as to declare that it 'subjects all banana imports to a single tariff of 176 euro per ton.  There are no other tariffs and there are no quantitative restrictions imposed on the importation of bananas.'
"

2.635 In response, the United States contends that:

"The EC's description of its measure defies reality.  EC Regulation 1964, the measure subject to this proceeding, itself refers to a 'tariff rate quota for bananas originating in ACP countries.'  In the sixth whereas clause EC Regulation 1964 states that 'a tariff rate quota for bananas originating in ACP countries should also be opened.'
  In addition, Article 1.2 states that 'an autonomous tariff quota of 775,000 tonnes per net weight subject to a zero-duty rate shall be opened for imports of bananas ... originating in ACP countries.'
"

2.636 The United States argues further that:

"The [European Communities] made the same argument in the first Article 21.5 proceeding brought by Ecuador and in the Article 22.6 proceeding with the United States with respect to the then 857,700 ton tariff rate quota for ACP origin bananas.  The panel and arbitrator each rejected the EC's argument, explaining that 'a tariff quota is a quantitative limit on the availability of a specific tariff rate' and therefore, Article XIII applied to the 857,700 ton limit.
  The 775,000 ton limit on the duty-free rate reserved for ACP countries is likewise a tariff rate quota subject to Article XIII."

2.637 The United States adds that:

"As explained by the EC – Bananas III panel, Article XIII:1 establishes that no import restrictions can be applied to one Member's products unless the importation of like products from other Members is similarly restricted.
  The panel also explained that 'a Member may not restrict imports from some Members using one means and restrict them from another using another means.'
  The Appellate Body confirmed that the 'essence' of Article XIII 'is that like products should be treated equally, irrespective of origin.'
"

2.638 The United States notes further that:

"Article XIII prohibits the EC from establishing a duty-free tariff rate quota for some Members, but not others, and from denying equal treatment to banana imports of all origins.  This interpretation of Article XIII prevents Members from circumventing their basic GATT non-discrimination obligations, and is equally as applicable in this instance as it was ten years ago."

2.639 For these reasons, the United States concludes that:

"[I]t is clear that the EC's ACP-exclusive tariff quota is subject to the requirements of GATT Article XIII.  It is also undisputed that the EC's waiver from its obligations under Article XIII expired on December 31, 2005.  Thus, as demonstrated in the US First Written Submission, because the EC uses a tariff rate quota on ACP imports and an entirely different means to restrict MFN imports, the EC is preventing 'like' imports from being 'treated equally, irrespective of origin' in breach of GATT Article XIII:1.

Moreover, because the EC fails to distribute any share whatsoever of its ACP tariff quota to MFN suppliers, let alone a share they would have expected to obtain in the absence of restrictions, it maintains its tariff quota in breach of GATT Article XIII:2 ...  [T]he EC chose to allot no share whatsoever to non-ACP suppliers with a substantial interest and no share to non-ACP suppliers with no substantial interest.  Thus, the EC breaches its obligations under GATT Article XIII:2 because it failed to 'similarly prohibit or restrict' those non-ACP bananas."

(c) Panel's analysis
(i) Relevance of Article XIII of the GATT 1994 to tariff quotas in agriculture

2.640 At the outset, the Panel notes that Article XIII was originally drafted in the GATT 1947 to address the administration of quantitative restrictions, in particular country quotas and any other quotas.  As a result of the Uruguay Round of Multilateral Trade Negotiations, quantitative restrictions in agriculture were to be abolished and tariffied.  As the panel on Turkey – Textiles stated in the context of Articles XI and XIII of the GATT 1994:

"The prohibition on the use of quantitative restrictions forms one of the cornerstones of the GATT system.  A basic principle of the GATT system is that tariffs are the preferred and acceptable form of protection.  Tariffs, to be reduced through reciprocal concessions, ought to be applied in a non-discriminatory manner independent of the origin of the goods (the 'most-favoured-nation' (MFN) clause).  ...  The prohibition against quantitative restrictions is a reflection that tariffs are GATT's border protection 'of choice'.  Quantitative restrictions impose absolute limits on imports, while tariffs do not.  In contrast to MFN tariffs which permit the most efficient competitor to supply imports, quantitative restrictions usually have a trade distorting effect, their allocation can be problematic and their administration may not be transparent ...
Participants in the Uruguay Round recognized the overall detrimental effects of non-tariff border restrictions (whether applied to imports or exports) and the need to favour more transparent price-based, i.e. tariff-based, measures;  to this end they devised mechanisms to phase-out quantitative restrictions in ... agriculture ... .  This recognition is reflected in ... the Agreement on Agriculture where quantitative restrictions were eliminated
 ..."
  (emphasis added).
2.641 Notwithstanding tariffication, the text of Article XIII of the GATT 1947, including its title, "Non‑discriminatory Administration of Quantitative Restrictions", has not been modified in the Uruguay Round.  The Panel reads that title as being relevant to maintaining a close link with Article XI of the GATT 1994, entitled "General Elimination of Quantitative Restrictions".  The above-mentioned panel on Turkey – Textiles stated that:

"The wording of Articles XI and XIII is clear.  Article XI provides that as a general rule (we note the wording of the title of Article XI:  "General Elimination of Quantitative Restrictions"), WTO Members shall not use quantitative restrictions against imports or exports.

...
Article XIII provides that if and when quantitative restrictions are allowed by the GATT/WTO, they must, in addition, be imposed on a non-discriminatory basis."

2.642 Following tariffication, Article XIII of the GATT 1994 remains relevant for the agricultural sector.  As the Appellate Body stated earlier in this dispute, "[i]f the negotiators had intended to permit Members to act inconsistently with Article XIII of the GATT 1994 [by virtue of the provisions of the Agreement on Agriculture], they would have said so explicitly."
  In particular, Article XIII of the GATT 1994 is relevant to one of the few remaining permissible practices with a quantitative dimension in agriculture:  tariff quotas.  In this context, this Panel notes that the original panel requested by Ecuador in this dispute found, similarly to the panel on Turkey – Textiles, that:

"The wording of Article XIII is clear.  If quantitative restrictions are used (as an exception to the general ban on their use in Article XI), they are to be used in the least trade-distorting manner possible."

2.643 The original panel requested by Ecuador in this dispute added that:

"In this case, we are concerned with tariff quotas, which are permitted under GATT rules, and not quantitative restrictions per se.  However, Article XIII:5 makes it clear, and the parties agree, that Article XIII applies to the administration of tariff quotas.  ...  In interpreting the terms of Article XIII, it is important to keep their context in mind.  Article XIII is basically a provision relating to the administration of restrictions authorized as exceptions to one of the most basic GATT provisions – the general ban on quotas and other non-tariff restrictions contained in Article XI."

(ii) Analysis of Article XIII:5 of the GATT 1994

2.644 The analysis of the European Communities' arguments concerning the interrelation of Articles I and XIII of the GATT 1994, and the applicability of the latter to the EC banana import regime necessarily involves Article XIII:5 of the GATT 1994, which provides that "[t]he provisions of this Article shall apply to any tariff quota instituted or maintained by any contracting party [WTO Member], and, in so far as applicable, the principles of this Article shall also extend to export restrictions."  As mentioned earlier, the European Communities does not contest that, in principle, by virtue of Article XIII:5, Article XIII is applicable to tariff quotas.

2.645 First, the Panel looks at the language of Article XIII:5 of the GATT 1994.  The words "any" (both before the terms "tariff quota" and "contracting party") and "shall" in Article XIII:5 underscore the absolute and categorical nature of the application of "the provisions of ... Article [XIII]" to tariff quotas.  The Panel notes also that Article XIII:5 uses the term "any tariff quota instituted or maintained by any [Member]" in the singular.  The Panel reads this to mean that Article XIII of the GATT 1994 is also applicable to one single tariff quota, and that this is so irrespective of whether that single tariff quota is part of an import regime with more tariff quotas or is part of an import regime that comprises only one tariff quota.

2.646 In an import regime containing a tariff quota with a preferential in-quota duty (whether or not a zero duty) for some Members, and a higher out-of-quota MFN duty, the in- and out-of-quota duties are two facets of the same preferential tariff quota.  As the first compliance panel requested by Ecuador in this dispute stated, "a tariff quota is a quantitative limit on the availability of a specific tariff rate".
  Citing that statement, the panel on US – Line Pipe established that "[it] see[s] no reason to disagree with the United States that a tariff quota involves the '[a]pplication of a higher tariff rate to imported goods after a specified quantity of the item has entered the country at a lower prevailing rate'."
 (footnote omitted)

2.647 Neither of the parties contest that the European Communities has, under its current banana import regime introduced on 1 January 2006, a preferential zero-duty tariff quota of 775,000 mt per annum reserved for ACP countries, combined with an MFN applied duty of 176 €/mt.  The tariff quota represents a quantitative limit on the preference to ACP countries because any ACP banana imports to the European Communities exceeding that quantitative limit are subject to the out-of-quota MFN duty.

2.648 Thus, the European Communities' current banana import regime is a tariff-quota-based import regime, and the in‑ and out-of-quota duties are inherent parts of that regime.  Accordingly, and in the light of Article XIII:5 of the GATT 1994, in principle, Article XIII of the GATT 1994 applies to all aspects of a preferential tariff quota, including the out-of-quota duty.

(iii) Interrelation of Articles I and XIII of the GATT 1994

2.649 The European Communities argues that the applicability of Article I of the GATT 1994 to tariff discrimination prevents the applicability of Article XIII of the GATT 1994 to the European Communities' current bananas import regime.

2.650 Article I of the GATT 1994 is entitled "General Most-Favoured-Nation Treatment".  Paragraph 1 of Article I stipulates that:

"With respect to customs duties and charges of any kind imposed on or in connection with importation or exportation or imposed on the international transfer of payments for imports or exports, and with respect to the method of levying such duties and charges, and with respect to all rules and formalities in connection with importation and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of Article III, any advantage, favour, privilege or immunity granted by any contracting party [WTO Member] to any product originating in or destined for any other country shall be accorded immediately and unconditionally to the like product originating in or destined for the territories of all other contracting parties [WTO Members]."

2.651 The Panel notes that Members' measures must comply with all relevant provisions of the covered agreements.  In regard to the applicability of Article XIII of the GATT 1994 in the specific context of agriculture, as mentioned above, the Appellate Body found earlier in this dispute that "[i]f the negotiators had intended to permit Members to act inconsistently with Article XIII of the GATT 1994 [by virtue of the provisions of the Agreement on Agriculture], they would have said so explicitly."

2.652 As the European Communities argues, Article I of the GATT 1994 covers tariff discrimination.
  As a result, Article I does not address the quantitative element of the European Communities' current bananas import regime, which is covered by Article XIII of the GATT 1994.  As elaborated further below
, the European Communities' current bananas import regime contains an important quantitative element, and even if that element is applicable directly to the ACP countries, it results in a restriction for MFN bananas within the meaning of Article XIII:1 of the GATT 1994.

2.653 As regards a partial overlap between two provisions in the covered agreements, Article XIII:2(d) of the GATT 1994 and Article 5.2 of the Safeguards Agreement, the panel on US ‑ Line Pipe stated that:

"As noted by the panel in Turkey – Textiles, 'the principle of effective interpretation or 'l'effet utile' or in Latin ut res magis valeat quam pereat reflects the general rule of interpretation which requires that a treaty be interpreted to give meaning and effect to all the terms of the treaty.  For instance one provision should not be given an interpretation that will result in nullifying the effect of another provision of the same treaty.'
  An interpretation of Article XIII that applies that provision in the context of safeguard measures does not, in our view, nullify any of the provisions of the Safeguards Agreement.  All of the provisions of the Safeguards Agreement remain fully applicable.  Although there may be some duplication between Article XIII:2(d) and Article 5.2 of the Safeguards Agreement, duplication is not the same as nullification."

2.654 Applying the same approach to the interrelation of Articles I and XIII of the GATT 1994, this Panel notes that, even if there was some overlap between those two Articles, giving effect to Article XIII would not nullify the effect of Article I.

2.655 The Panel also notes that in EC – Bananas III  the European Communities argued, in regard to the Lomé Waiver, that:

"[W]here aspects of a measure have been found to be covered by the waiver for purposes of Article I, they should not be found to violate another GATT provision imposing MFN-like obligations similar to those that have been waived ..."

2.656 The original panel requested by Ecuador in EC – Bananas III found – a finding later reversed by the Appellate Body
 – that the Lomé Waiver from Article I:1 of the GATT 1994 would extend to Article XIII:1 of the GATT 1994.
  In this context, that panel had also looked into the "close relationship between Articles I and XIII:1".

2.657 The Appellate Body rejected the original panel's conclusion that the Lomé Waiver from Article I:1 would automatically extend to Article XIII:1 of the GATT 1994.
  The Appellate Body noted that "[t]he Panel based its conclusion on the need to give 'real effect'
 to the Lomé Waiver and on the 'close relationship'
 between Articles I:1 and XIII:1".
  At the same time, however, the Appellate Body stated that, "although Articles I and XIII of the GATT 1994 are both non-discrimination provisions, their relationship is not such that a waiver from the obligations under Article I implies a waiver from the obligations under Article XIII"
 (emphasis added).
2.658 The Appellate Body did not elaborate further on the relationship between Articles I and XIII of the GATT 1994.  Nevertheless, the rejection by the Appellate Body of the panel's finding on the scope of the Lomé Waiver indicates that Articles I and XIII of the GATT 1994 do not have the same scope, and that an inconsistency with Article XIII is possible irrespective of whether or not there is an inconsistency with Article I.

2.659 Finally, the Panel notes that on two earlier occasions in the EC – Bananas III dispute the European Communities made an objection to the applicability of Article XIII of the GATT 1994 to the then 857,700 mt duty‑free tariff quota for ACP bananas
 similar to the objection the European Communities has made in these proceedings regarding the 775,000 mt duty‑free tariff quota for ACP bananas.  Both the first compliance panel requested by Ecuador and the arbitrator in the proceedings requested by the European Communities pursuant to Article 22.6 of the DSU rejected that objection:

"Article XIII:5 provides that the provisions of Article XIII apply to 'tariff quotas'.  The European Communities essentially argues that the amount of 857,700 tonnes for traditional imports from ACP States constitutes an upper limit on a tariff preference and is not a tariff quota subject to Article XIII.  However, by definition, a tariff quota is a quantitative limit on the availability of a specific tariff rate.  Thus, Article XIII applies to the 857,700 tonne limit."

2.660 In the context of the European Communities' objection to the applicability of Article XIII in regard to the European Communities' preferential duty-free tariff quota for ACP countries, the main difference between the European Communities' former and current preferential tariff quota for ACP countries is the level of the quantitative limit.  The current preferential tariff quota for ACP countries has been set at 775,000 mt instead of 857,000 mt.  From the viewpoint of the applicability of Article XIII, that quantitative difference is irrelevant as it does not eliminate the quantitative element of the European Communities' measure.  As stated by the first compliance panel requested by Ecuador and the arbitrator in the proceedings requested by the European Communities pursuant to Article 22.6 of the DSU, it is the very quantitative limit that establishes the applicability of Article XIII of the GATT 1994 to the European Communities' preferential tariff quota for ACP countries.  Such applicability does not depend on the specific level of the quantitative limit, nor on whether MFN countries are also subject to a tariff quota or only an MFN tariff.

2.661 The Panel therefore rejects the argument made by the European Communities that:

"GATT Article XIII does not oblige the European Communities to extend to Latin American countries the tariff preference it grants to the ACP countries simply because this tariff preference is subject to a 'cap'.  Article XIII does not cover cases of tariff discrimination:  this is the role of GATT Article I:1."

2.662 In the light of the foregoing, the Panel is justified in addressing the consistency of the European Communities' current bananas import regime with Article XIII of the GATT 1994.  Accordingly, the Panel will now turn to the substantive claims of the United States under Articles XIII:1 and 2 of the GATT 1994.
4. The United States' claim under Article XIII:1 of the GATT 1994
(a) The United States' arguments

2.663 The United States argues that:

"By using a tariff rate quota on ACP imports, and an entirely different means to restrict MFN imports, the EC is preventing 'like' imports from being 'treated equally, irrespective of origin' in violation of GATT Article XIII:1."

(b) The European Communities' response
2.664 In the view of the European Communities, there is no inconsistency with Article XIII:1 of the GATT 1994 in its challenged measures.  According to the European Communities:

"[T]he Cotonou Preference does not violate GATT Article XIII, as established by a number of facts and considerations.

First, banana imports from Latin American and other MFN suppliers are not subject to any quantitative restriction: they are simply subject to a tariff.  Therefore, the conditions for the application of GATT Article XIII are not satisfied, i.e., there is no quantitative restriction imposed on one WTO Member that it is not imposed on all other countries.

Second, GATT Article XIII cannot be used as a substitute for GATT Article I:1 wherever a tariff quota exists.  GATT Article XIII does not oblige the European Communities to extend to Latin American countries the tariff preference it grants to the ACP countries simply because this tariff preference is subject to a "cap".  Article XIII does not cover cases of tariff discrimination: this is the role of GATT Article I:1 ...

Third, the facts in the current proceedings are not the same as those that faced the Panel and Appellate Body in 1997.  It is noteworthy that the United States does not make any attempt to explain what are the restrictions on imports from MFN exporters that are not similar to those it says are affecting imports from ACP countries."

2.665 The European Communities adds that:

"[T]he interpretation proposed by the United States for paragraph 1 of Article XIII… would lead to non-Members of the WTO being accorded rights under the GATT.  Such a situation would arise because the United States' interpretation would require paragraph 1 to be read as though it said that no tariff quota could be applied to ACP Members unless a similar tariff quota were accorded to all other exporting (or importing) countries. Unlike a 'prohibition or restriction', a tariff quota can be beneficial rather than prejudicial to the country to which it is accorded, and since the condition in paragraph 1 applies to imports from (or exports to) all third countries, and not merely those that are WTO Members, under the United States' interpretation the benefit of a tariff quota could not be given to a Member unless it was also accorded to all non-Members.  Thus, adopting this interpretation one could have a situation where a Member which wished to let all other Members share in a tariff quota could not do so unless it also allowed non-Members a similar share.  In the European Communities' view such an outcome is contrary to the object and purpose of GATT.  As illustrated by national practice in matters such as anti-dumping and countervailing duty law, Members do not in general regard WTO obligations as extending to the treatment of imports from non-Members.

On the other hand, the European Communities' interpretation of Article XIII gives rise to no such unacceptable consequences.  By limiting the application of Article XIII to the quantitative aspects of tariff quotas paragraph 1 can be taken to say that no quantitative limitation may be placed on a Member's share of a tariff quota unless all other countries' shares are similarly limited.  This interpretation accords rights to Members rather than non-Members and so does not conflict with the objects of the GATT."

2.666 With respect to the reference made by the United States to the panel report in EC – Bananas III, the European Communities argues that:

"The United States quotes the EC – Bananas III panel to the effect that because of Article XIII:1 'a Member may not limit the quantity of imports from some Members but not from others'
.  The statement is uncontroversial.  If discriminatory quantitative restrictions were not prohibited in this way then the basic GATT objective of eliminating discrimination could be undermined whenever there was an exception to the general ban on quantitative restrictions that is imposed by Article XI.

However, that panel's proposition does not imply that paragraph 5 of Article XIII has the effect of extending the obligations of that Article into situations of tariff discrimination and thereby of overthrowing the basic distinction between tariffs and quantitative measures that, as explained above, is fundamental to the GATT.  Nor was the panel in EC – Bananas III concerned with such a situation since the tariff quotas that it was examining extended to all of the Members that were affected by the dispute, albeit that those quotas were created by distinct legal instruments."

2.667 The European Communities also comments the reference made by the United States to the Appellate Body report in EC – Bananas III:

"The United States also quotes the Appellate Body in EC – Bananas III where it addresses the GATT non-discrimination provisions – Articles I and XIII.  At the outset it is worth stressing, as the United States quite properly acknowledges, that in these passages the Appellate Body was concerned with both of these provisions.  In the first quotation the Appellate Body makes the non-controversial observation that the essence of these GATT obligations is that products should be treated equally, irrespective of their origin
.  In the second quotation, taken from the same paragraph, the Appellate Body says that the object and purpose of the non-discrimination provisions would be defeated if 'by choosing a different legal basis for imposing import restrictions, or by applying different tariff rates' a Member could avoid the application of these provisions.

Once again, no one could dissent from such propositions.  The provisions of Articles I and XIII provide a comprehensive system of barriers to discrimination, in which there are no gaps or crevices through which national measures can penetrate, no matter how cunningly they are drafted."

2.668 In conclusion, according to the European Communities:

"[T]he scope of Article XIII, in particular of paragraphs 1 and 2, does not extend to the relationship between the treatment of those Members that are covered by a tariff quota and that of those which are not.  The justification for this interpretation lies to some extent in the ordinary meaning of the terms of Article XIII, but more particularly in their context (as well as the 'subsequent practice' of Members) and in the object and purposes of the GATT."

(c) Panel's analysis
(i) The relevant language of Article XIII:1 of the GATT 1994 for this dispute

2.669 According to Article XIII:1 of the GATT 1994:

"No prohibition or restriction shall be applied by any contracting party on the importation of any product of the territory of any other contracting party or on the exportation of any product destined for the territory of any other contracting party, unless the importation of the like product of all third countries or the exportation of the like product to all third countries is similarly prohibited or restricted."

2.670 Replacing the terms "any contracting party", "any other contracting party" and "all third countries" with the relevant WTO Members involved in this dispute, the Panel understands that the United States' claim under Article XIII:1 invokes that provision in the following way:

"No prohibition or restriction shall be applied by [the European Communities] on the importation of any product of the territory of [MFN banana suppliers] ... unless the importation of the like product of [the beneficiaries of the ACP tariff quota] ... is similarly prohibited or restricted."

2.671 In the context of the United States' claim that the European Communities does not treat MFN bananas "equally" nor restricts them "similarly" to bananas from ACP countries, the only possible reading of Article XIII:1 is the one provided by the Panel in the preceding paragraph.  The Panel does not agree with the European Communities that this interpretation "would lead to non-Members of the WTO being accorded rights under the GATT."
  In fact, the main purpose of Article XIII:1 of the GATT 1994 is that products from WTO Members should not have restrictions imposed upon them, unless similar restrictions are placed on the like products of other countries.

2.672 In this dispute, the United States argues that bananas from MFN suppliers, including from the United States, should be protected under Article XIII:1 of the GATT 1994.  Accordingly, if the term "any other contracting party" in Article XIII:1 is replaced with "MFN banana suppliers", and the term "any contracting party" is replaced with "the European Communities" (which the European Communities does not seem to contest), the term "all third countries" may indeed refer to the ACP countries.  In that context, the term "all third countries" does not necessarily exclude WTO Members other than the European Communities and MFN banana suppliers.  Also, even if "all third countries" should be interpreted as referring also to non-Members of the WTO, an issue this Panel does not address, the Panel's above interpretation of the terms of Article XIII:1 does not imply that Article XIII:1 would suddenly be turned into a provision protecting non-Members.

(ii) The applicability of Article XIII:1 of the GATT 1994

2.673 In the light of that interpretation of the relevant terms of Article XIII:1, the Panel needs to address three issues:

(a) Whether bananas are like products;

(b) Whether any prohibition or restriction is applied by the European Communities on the importation of bananas from the territories of MFN banana suppliers, including the United States;  and
(c) Whether the importation of the like product from the beneficiaries of the ACP tariff quota is similarly prohibited or restricted.

Whether all bananas are like products
2.674 The Panel has already concluded that the relevant products in this dispute, fresh bananas (corresponding to tariff item 0803 00 12 or 0803 00 19) originating in ACP countries, are like products to those fresh bananas originating in other WTO Members, in terms of Article I of the GATT 1994.
  Based on the same considerations, and for the purpose of the United States' claim under Article XIII of the GATT 1994, the Panel may also consider them to be like products in terms of Article XIII.  This is irrespective of their origin, i.e., independently of whether they are produced in ACP or MFN countries, or whether they are subject to the MFN out-of-quota tariff, the preferential in-quota tariff under the ACP tariff quota or to any further preferential import regime of the European Communities.

Whether any prohibition or restriction is applied by the European Communities on the importation of bananas of the territory of MFN banana suppliers, including the United States
2.675 Article XIII:1 of the GATT 1994, entitled "Non-discriminatory Administration of Quantitative Restrictions", can apply in this dispute only if there is a "prohibition or restriction" within the meaning of Article XIII:1 on the importation of bananas from MFN banana suppliers, including the United States, to the European Communities.  This is the second issue the Panel will address under Article XIII:1, noting that, for the purposes of the analysis, finding either a restriction or a prohibition would be sufficient for the Panel to move to the third element of its analysis under Article XIII:1.

2.676 As regards the existence of any "restriction", the Panel notes that, while panels and the Appellate Body have not looked into the meaning of the term "restriction" specifically under Article XIII of the GATT 1994, traditionally, they have interpreted that term broadly in the context of other provisions, such as Article XI of the GATT 1994.

2.677 Also, in the context of Article XI and other non-discrimination provisions of the GATT 1994, it has been found that GATT disciplines on the use of restrictions are not meant to protect "trade flows", but rather the "competitive opportunities of imported products".  As the panel on Argentina – Hides and Leather stated in the context of Article XI of the GATT 1994:

"[A]s to whether [the challenged measure ] makes effective a restriction, it should be recalled that Article XI:1, like Articles I, II and III of the GATT 1994, protects competitive opportunities of imported products, not trade flows.
"

2.678 In the light of the above-mentioned close link between Articles XI and XIII of the GATT 1994, the Panel considers that this broad interpretation of the word "restriction" under Article XI is relevant also for Article XIII.

2.679 Given that broad interpretation of the term "restriction", the Panel sees the European Communities' preferential ACP tariff quota as a restriction for bananas from MFN banana suppliers, including the United States, within the meaning of Article XIII:1 of the GATT 1994.  As the European Communities acknowledges, its banana import regime confers a benefit, although a quantitatively limited one, to bananas from ACP countries;  bananas from the United States and other MFN banana suppliers cannot have access to that quantitatively limited benefit.
  Any benefit accorded to fresh bananas of only some Members presumably affects the competitive opportunities of like bananas imported from other Members, including from the United States, to the European Communities market.  By its very nature, such a benefit reserved for some Members generally represents a disadvantage for other Members.

2.680 The European Communities argues that Article XIII only deals with quantitative restrictions and quantitative discrimination, and not tariff restrictions or discrimination.  In this context, the Panel notes that the word "quantitative" means "[p]ossessing quantity, magnitude, or spatial extent";  "[t]hat is, or may be, considered with respect to the quantity or quantities involved;  estimated or estimable by quantity."

2.681 On its face, the quantity of bananas that MFN suppliers can export to the European Communities is not restricted by the European Communities' current bananas import regime:  MFN suppliers can export as many bananas to the European Communities as they wish.  However, such suppliers can export bananas to the European Communities only at the MFN €176/mt out-of-quota tariff.  Therefore, the quantities of bananas that MFN suppliers can export to the European Communities are certainly affected by the fact that, up to the quantitative limit set by the tariff quota, the ACP countries are entitled to export bananas to the European Communities at a zero in‑quota duty.  As stated by the first compliance panel requested by Ecuador in this dispute, "[a]s to the EC's suggestion that Ecuador has no interest in the collective allocation to traditional ACP suppliers, we note that the price and even the volume of Ecuador's exports could be affected by the price and volume of traditional ACP exports"
 (emphasis added).

2.682 Further, as mentioned earlier, under the tariff quota, the benefit accorded to ACP countries is determined in a quantitative manner.  Up to the quantitative limit specified by the tariff quota, ACP countries can export bananas to the European Communities under the preferential in-quota duty.  Beyond the quantitative limit, ACP banana exports to the European Communities are also subject to the out-of-quota duty.

2.683 As mentioned above, both the first compliance panel requested by Ecuador and the arbitrator in the proceedings requested by the European Communities pursuant to Article 22.6 of the DSU established that it is the very quantitative limit that establishes the applicability of Article XIII to the European Communities' preferential tariff quota for ACP countries.  Such applicability does not depend on the specific level of the quantitative limit, nor on whether MFN countries are also subject to a tariff quota or only to an MFN tariff.

2.684 Having established and identified a restriction within the meaning of Article XIII:1 of the GATT 1994 on banana imports from MFN suppliers to the European Communities, the Panel turns to the third and last aspect of its analysis under Article XIII:1:  whether banana imports from ACP countries to the European Communities are similarly restricted.

(iii) Whether the importation of bananas from ACP countries is similarly restricted

2.685 As mentioned earlier, similar to the MFN countries, the ACP countries may export bananas to the European Communities at the MFN out-of-quota tariff.  However, as the European Communities itself acknowledges
, ACP countries can also export bananas under the lower in-quota duty, which is not available to MFN countries.  The in-quota duty is zero, while the out-of-quota duty is 176 €/mt.  Since bananas from MFN countries do not have access to that preferential tariff quota reserved for bananas from ACP countries, on its face, the importation into the European Communities of bananas from ACP countries is not "similarly restricted" compared to that of bananas from MFN countries.

2.686 The Panel notes in this context that, according to Exhibit EC-7 (Table 15), total European Communities' banana imports from the ACP countries amounted to 891,218 mt in 2006, and to a proportional 439,328 mt during the first half of 2007.  In other words, since the introduction of the European Communities' preferential ACP tariff quota, most European Communities banana imports from the ACP countries have taken place under the beneficial zero in-quota duty of 775,000 mt per annum.  Consequently, as indicated in Exhibit EC-5 (Table 10), the European Communities has collected €20,454,544 of tariff revenues on the 891,218 mt of total ACP banana imports in 2006, while it collected €579,687,363 of tariff revenues on the 3,293,679 mt total MFN imports in the same year.  Thus, in the first year of the application of its current banana import regime, the European Communities has collected approximately 28 times more tariff revenues on its MFN banana imports for almost four times the amount of imports than for its total banana imports from ACP countries.  In other words, in 2006, on average, the European Communities has subjected each quantitative unit of MFN banana import to approximately seven times more duty than each equal quantitative unit of ACP banana import.  These figures illustrate the way in which the European Communities' current banana import regime restricts MFN banana imports, including any imports from the United States, within the meaning of Article XIII:1 of the GATT 1994;  at the same time, it is quite clear that ACP bananas are not similarly restricted.

2.687 This Panel also notes that the original panel requested by Ecuador in this dispute stated that:

"Article XIII:1 establishes the basic principle that no import restriction shall be applied to one Member's products unless the importation of like products from other Members is similarly restricted. Thus, a Member may not limit the quantity of imports from some Members but not from others. But as indicated by the terms of Article XIII (and even its title, 'Non-discriminatory Administration of Quantitative Restrictions'), the non-discrimination obligation extends further. The imported products at issue must be 'similarly' restricted. A Member may not restrict imports from some Members using one means and restrict them from another Member using another means."

2.688 In its ruling in EC – Bananas III, the Appellate Body upheld the relevant findings of that original panel in the context of Article XIII:1, by stating that:

"When th[e] principle of non-discrimination is applied to the allocation of tariff quota shares to Members not having a substantial interest, it is clear that a Member cannot, whether by agreement or by assignment, allocate tariff quota shares to some Members not having a substantial interest while not allocating shares to other Members who likewise do not have a substantial interest.  To do so is clearly inconsistent with the requirement in Article XIII:1 that a Member cannot restrict the importation of any product from another Member unless the importation of the like product from all third countries is 'similarly' restricted.

Therefore, ... we conclude that the Panel found correctly that the allocation of tariff quota shares, whether by agreement or by assignment, to some, but not to other, Members not having a substantial interest in supplying bananas to the European Communities is inconsistent with the requirements of Article XIII:1 of the GATT 1994.

The [tariff quota] reallocation rules [of the BFA] allow the exclusion of banana‑supplying countries, other than BFA countries, from sharing in the unused portions of a tariff quota share.  Thus, imports from BFA countries and imports from other Members are not 'similarly' restricted.  We conclude, therefore, that the Panel found correctly that the tariff quota reallocation rules of the BFA are inconsistent with the requirements of Article XIII:1 of the GATT 1994."

2.689 Based on the reasoning of the original panel and the Appellate Body in this dispute, both the first compliance panel requested by Ecuador and the arbitrator in the proceedings requested by the European Communities pursuant to Article 22.6 of the DSU established inconsistency with Article XIII:1 of the GATT 1994, by stating that:

"[S]ome non-substantial suppliers, namely the ACP suppliers, could benefit from access to the 'other' category of the MFN tariff quota once the 857,700 tonne tariff quota was exhausted.  On the other hand, non-substantial suppliers from third countries have no access to the 857,700 tonne tariff quota once the 'other' category of the MFN tariff quota is exhausted.  Individual Members in these two groups – traditional ACP suppliers and the other non-substantial suppliers – are accordingly not similarly restricted.  This disparate treatment is inconsistent with the provisions of Article XIII:1, which require that '[n]o … restriction shall be applied by any Member on the importation of any product of the territory of any other Member … unless the importation of the like product of all third countries … is similarly prohibited or restricted'."

2.690 In the proceedings before this Panel, the European Communities argues that its current banana import regime is different from the previous ones addressed by the Appellate Body and the previous panels in this dispute.
  In the European Communities' view, "the tariff quotas that [the EC – Bananas III panel] was examining extended to all of the Members that were affected by the dispute"
, while under the current bananas import regime "MFN Members are not subject to any quantitative restriction".

2.691 The European Communities argues that the report of the Appellate Body in EC – Bananas III confirms this interpretation of Article XIII:

"In that case the Appellate Body did not say that wherever like products were treated unequally as regards origin there would be a breach of Article XIII.  The Appellate Body simply confirmed that a breach of GATT Article XIII may be found where different tariff quotas are imposed to different groups of countries and are administered in a discriminatory manner."

2.692 In the original dispute the Appellate Body noted that, in regard to the earlier European Communities' measures before the original panel and the Appellate Body:

"It ha[d] been argued by the European Communities that there are two separate EC import regimes for bananas, the preferential regime for traditional ACP bananas and the erga omnes regime for all other imports of bananas.  Submissions made by the European Communities raise the question whether this is of any relevance for the application of the non‑discrimination provisions of the GATT 1994 and the other Annex 1A agreements.  The European Communities argues, in particular, that the non-discrimination obligations of Articles I:1, X:3(a) and XIII of the GATT 1994 and Article 1.3 of the Licensing Agreement, apply only within each of these separate regimes.  The Panel found that the European Communities has only one import regime for purposes of applying the non-discrimination provisions of the GATT 1994 and Article 1.3 of the Licensing Agreement."

2.693 In response to that argument by the European Communities, the Appellate Body established that:

"The issue here is not whether the European Communities is correct in stating that two separate import regimes exist for bananas, but whether the existence of two, or more, separate EC import regimes is of any relevance for the application of the non‑discrimination provisions of the GATT 1994 and the other Annex 1A agreements.  The essence of the non-discrimination obligations is that like products should be treated equally, irrespective of their origin.  As no participant disputes that all bananas are like products, the non-discrimination provisions apply to all imports of bananas, irrespective of whether and how a Member categorizes or subdivides these imports for administrative or other reasons.  If, by choosing a different legal basis for imposing import restrictions, or by applying different tariff rates, a Member could avoid the application of the non-discrimination provisions to the imports of like products from different Members, the object and purpose of the non-discrimination provisions would be defeated. It would be very easy for a Member to circumvent the non-discrimination provisions of the GATT 1994 and the other Annex 1A agreements, if these provisions apply only within regulatory regimes established by that Member."

2.694 Accordingly, the Appellate Body "uph[e]ld the findings of the [original] Panel
 that the non-discrimination provisions of the GATT 1994, specifically, Articles I:1 and XIII, apply to the relevant EC regulations, irrespective if there is one or more 'separate regimes' for the importation of bananas."

2.695 As the original panel requested by Ecuador also noted, "to accept that a Member could establish quota regimes by different legal instruments and argue that they are not as a consequence subject to Article XIII would be, as argued by the Complainants, to eviscerate the non-discrimination provisions of Article XIII."

2.696 Under the European Communities' current bananas import regime, there might be no tariff quota applicable to the MFN countries, and the ACP tariff quota might be the only preferential tariff quota.  However, that would not reduce the relevance of the statement by the Appellate Body that "[t]he issue here is not whether the European Communities is correct in stating that two separate import regimes exist for bananas, but whether the existence of two, or more, separate EC import regimes is of any relevance for the application of the non‑discrimination provisions of the GATT 1994 and the other Annex 1A agreements".  As long as the European Communities has a preferential tariff quota reserved for some Members and a higher MFN out-of-quota duty for all other Members, that statement remains relevant.  Further, the absence of more than one tariff quota reserved for some WTO Members under the European Communities' current bananas import regime makes the following statement by the Appellate Body even more relevant in these proceedings:

"If, by choosing a different legal basis for imposing import restrictions, or by applying different tariff rates, a Member could avoid the application of the non-discrimination provisions to the imports of like products from different Members, the object and purpose of the non-discrimination provisions would be defeated. It would be very easy for a Member to circumvent the non-discrimination provisions of the GATT 1994 and the other Annex 1A agreements, if these provisions apply only within regulatory regimes established by that Member."

2.697 In the light of the foregoing, despite the European Communities' arguments on the specificity of its current bananas import regime and the preferential ACP tariff quota under such regime, the Panel reiterates that ACP banana imports to the European Communities are not similarly restricted as are like banana imports from MFN suppliers such as the United States.

2.698 Having found that the current EC bananas import regime shows all three elements set out in Article XIII:1, the Panel concludes that the European Communities' current bananas import regime, in particular its preferential tariff quota reserved for ACP countries, is inconsistent with Article XIII:1 of the GATT 1994.

5. The United States' claim under Article XIII:2 of the GATT 1994
(a) The United States' arguments

2.699 The United States maintains that the European Communities' current bananas import regime is also inconsistent with Article XIII:2 of the GATT 1994.  In the view of the United States:

"The EC's exclusive 775,000 ton ACP tariff rate quota fails to distribute any share whatsoever to MFN suppliers, let alone a share they would have expected to obtain in the absence of restrictions.  This is so even though many of the excluded MFN suppliers are principal or substantial suppliers of bananas to the EC, and leading exporters of bananas to the world market.  Therefore, the ACP tariff rate quota established through Regulation 1964, like prior ACP tariff rate quotas, is inconsistent with Article XIII:2."

2.700 The United States adds that:
"Article XIII:2(d) required the EC, once it opted to impose a tariff quota on banana imports entering its market, to ensure, on failure to reach agreement on quota shares among suppliers, that it 'allot[ed] to Members having a substantial interest in supplying the product shares based upon the proportions, supplied by such Members during a previous representative period.'  Only having done so could the EC avoid discriminating against the imports of non-ACP banana suppliers.  [The European Communities] failed to do so.  Instead, the EC chose to allot no share whatsoever to non-ACP suppliers with a substantial interest and no share to non-ACP suppliers with no substantial interest. 
  Thus, the EC breaches its obligations under GATT Article XIII:2 because it failed to 'similarly prohibit or restrict' those non-ACP bananas".

(b) The European Communities' arguments

2.701 As noted above, the European Communities responds that "the Cotonou Preference does not violate GATT Article XIII."
  In the European Communities' view, "the scope of Article XIII, in particular of paragraphs 1 and 2, does not extend to the relationship between the treatment of those Members that are covered by a tariff quota and that of those which are not."

2.702 The European Communities argues that the United States' invocation of Article XIII:2:
"[F]ails to provide any explanation of how the extension of Article XIII to tariff quotas is to apply in the case of paragraph 2.  Moreover, the European Communities' regime for bananas that is the subject of the present proceedings is significantly different from that examined in the original dispute and which was the subject of the remarks made by the panel that are quoted by the United States. In the previous regime, exporting countries were granted various levels of access to the reduced tariff level.  In the present case the MFN Members are not subject to any quantitative restriction.  As there are no 'restrictions' applicable to their exports, there are no restrictions on their exports that can be compared with those, if they can be called such, that are applied to ACP exports".

2.703 The European Communities adds that:
"[T]he objective of Article XIII and in particular of paragraph 2 is to achieve particular quantitative distributions of trade.  In the case of quotas it is evident that the appropriate distribution was to be achieved by direct quantitative measures, in the last resort by allocating specific quantities to individual exporting countries.  When, as required by paragraph 5, these rules are applied to tariff quotas a corresponding distribution can be achieved by allocating specific quantities of the tariff quota.  The notion that such a distribution could be achieved by setting different tariff levels for the various exporting countries is economic nonsense.  Consequently it is not plausible that the drafters of Article XIII would have envisaged using paragraph 2 to achieve such a goal."

(c) Panel's analysis

2.704 The United States has invoked both the chapeau and subparagraph (d) of Article XIII:2 of the GATT 1994.

(ii) Chapeau of Article XIII:2 of the GATT 1994

2.705 Article XIII:2 of the GATT 1994 stipulates in its chapeau that:

"In applying import restrictions to any product, contracting parties [WTO Members] shall aim at a distribution of trade in such product approaching as closely as possible the shares which the various contracting parties [WTO Members] might be expected to obtain in the absence of such restrictions and to this end shall observe the following provisions ..."

2.706 The original panel requested by Ecuador in this dispute confirmed that language by stating that "the object and purpose of Article XIII:2 is to minimize the impact of a quota or tariff quota regime on trade flows by attempting to approximate under such measures the trade shares that would have occurred in the absence of the regime."

2.707 The Panel notes that Cameroon, a beneficiary from the European Communities' preferences, argues in its statement at the substantive meeting of the Panel with the parties and third parties that:

"[I] t is well known that the ACP banana producers are less competitive than the MFN producers.  In comparison with the latter, the ACP producers produce at higher costs.  For geographical and historical reasons, they do not have the same economies of scale as the MFN producers.  Further, the ACP producers can only compete with them on markets on which they have preferential access.  Proof of this fact is that even the Caribbean ACP Countries, which are situated at the doorstep of the United States, do not manage to compete with MFN producers on the North American market.  The absence of preferential access and higher costs structures prevent ACP producers from entering the United States market.  Given that the European Community constitutes the only major banana market to offer preferential access, the ACP Countries are entirely dependent on this market."

2.708 The Panel has already established that the European Communities' current bananas import regime subjects bananas from MFN suppliers, including from the United States, to a restriction within the meaning of Article XIII:1 of the GATT 1994.  The Panel also takes note of the statement by Cameroon that ACP producers can only compete with MFN producers in markets where they enjoy preferential access, which has not been contested by either other ACP third parties nor by the European Communities.  This statement constitutes a recognition that the preferential ACP tariff quota regime under the European Communities' current bananas import regime is indispensable for the very existence of ACP banana imports to the European Communities.  It is not necessary to further assess this alleged lack of competitiveness of ACP countries.  The above uncontested statement suffices to find that, given that MFN countries are excluded from the European Communities' preferential ACP tariff quota, by definition, the ACP preference does not "aim at a distribution of trade in [bananas] approaching as closely as possible the shares which the various [Members, including both ACP and MFN countries] might be expected to obtain in the absence of such restrictions."  Thus, the Panel also finds that on its face the European Communities' current bananas import regime, including its preferential ACP tariff quota, is inconsistent with the chapeau of Article XIII:2 of the GATT 1994.

(iii) Subparagraph (d) of Article XIII:2 of the GATT 1994

2.709 The United States has also invoked subparagraph (d) of Article XIII:2 of the GATT 1994.
  That subparagraph provides that:

"(d)
In cases in which a quota is allocated among supplying countries the contracting party applying the restrictions may seek agreement with respect to the allocation of shares in the quota with all other contracting parties having a substantial interest in supplying the product concerned.  In cases in which this method is not reasonably practicable, the contracting party concerned shall allot to contracting parties having a substantial interest in supplying the product shares based upon the proportions, supplied by such contracting parties during a previous representative period, of the total quantity or value of imports of the product, due account being taken of any special factors which may have affected or may be affecting the trade in the product.  No conditions or formalities shall be imposed which would prevent any contracting party from utilizing fully the share of any such total quantity or value which has been allotted to it, subject to importation being made within any prescribed period to which the quota may relate."

2.710 As stated by the original panel requested by Ecuador in this dispute:
"Article XIII's general requirement of non-discrimination is modified in one respect by Article XIII:2(d), which provides for the possibility to allocate tariff quota shares to supplying countries.  Any such country specific allocation must, however, 'aim at a distribution of trade ... approaching as closely as possible the shares which Members might be expected to obtain in the absence of such restrictions' (chapeau of Article XIII:2(d)).

Article XIII:2(d) further specifies the treatment that, in case of country-specific allocation of tariff quota shares, must be given to Members with 'a substantial interest in supplying the product concerned'.  For those Members, the Member proposing to impose restrictions may seek agreement with them as provided in Article XIII:2(d), first sentence.  If that is not reasonably practicable, then it must allot shares in the quota (or tariff quota) to them on the basis of the criteria specified in Article XIII:2(d), second sentence."

2.711 That same original panel addressed the question whether, under Article XIII:2(d), "country‑specific shares can also be allocated to Members that do not have a substantial interest in supplying the product and, if so, what the method of allocation would have to be."
  The panel noted that:

"As to the first point, we note that the first sentence of Article XIII:2(d) refers to allocation of a quota 'among supplying countries'.  This could be read to imply that an allocation may also be made to Members that do not have a substantial interest in supplying the product.  If this interpretation is accepted, any such allocation must, however, meet the requirements of Article XIII:1 and the general rule in the chapeau to Article XIII:2(d).  Therefore, if a Member wishes to allocate shares of a tariff quota to some suppliers without a substantial interest, then such shares must be allocated to all such suppliers.  Otherwise, imports from Members would not be similarly restricted as required by Article XIII:1.
  As to the second point, in such a case it would be required to use the same method as was used to allocate the country‑specific shares to the Members having a substantial interest in supplying the product, because otherwise the requirements of Article XIII:1 would also not be met."

2.712 On appeal, the Appellate Body stated that:

"Article XIII:2(d) provides specific rules for the allocation of tariff quotas among supplying countries, but these rules pertain only to the allocation of tariff quota shares to Members 'having a substantial interest in supplying the product concerned'.  Article XIII:2(d) does not provide any specific rules for the allocation of tariff quota shares to Members not having a substantial interest.  Nevertheless, allocation to Members not having a substantial interest must be subject to the basic principle of non‑discrimination.  When this principle of non-discrimination is applied to the allocation of tariff quota shares to Members not having a substantial interest, it is clear that a Member cannot, whether by agreement or by assignment, allocate tariff quota shares to some Members not having a substantial interest while not allocating shares to other Members who likewise do not have a substantial interest.  To do so is clearly inconsistent with the requirement in Article XIII:1 that a Member cannot restrict the importation of any product from another Member unless the importation of the like product from all third countries is 'similarly' restricted"
 (emphasis added).
2.713 The Panel notes that all MFN countries are excluded from the European Communities' preferential ACP tariff quota, and the group of MFN countries includes both substantial and non-substantial suppliers of bananas to the European Communities.  The United States has argued that:

"The EC's exclusive 775,000 ton ACP tariff rate quota fails to distribute any share whatsoever to MFN suppliers, let alone a share they would have expected to obtain in the absence of restrictions.  This is so even though many of the excluded MFN suppliers are principal or substantial suppliers of bananas to the EC, and leading exporters of bananas to the world market".

2.714 Also, according to Exhibit EC-7, for each year since 1999, MFN suppliers have had high shares of European Communities banana imports among all banana suppliers, in many cases higher than those of ACP suppliers.  Accordingly, several MFN suppliers may be considered to have a substantial interest in supplying bananas to the European Communities under Article XIII:2(d) of the GATT 1994.
2.715 In the light of the way in which Article XIII:2(d) has been interpreted by the original panel and the Appellate Body in this dispute, a preferential tariff quota that is granted exclusively to some Members and not to others, including substantial suppliers, cannot result in a distribution of trade in bananas that would approach as closely as possible the shares which the various Members might be expected to obtain in the absence of such restrictions.  Further, the same preferential tariff quota does not comply with the second sentence of Article XIII:2(d) that:

"In cases in which [agreement with respect to the allocation of shares in the quota with all other contracting parties having a substantial interest in supplying the product concerned] is not reasonably practicable, the contracting party concerned shall allot to contracting parties having a substantial interest in supplying the product shares based upon the proportions, supplied by such contracting parties during a previous representative period, of the total quantity or value of imports of the product, due account being taken of any special factors which may have affected or may be affecting the trade in the product."

2.716 Accordingly, the Panel finds that the European Communities' current bananas import regime, including its preferential ACP tariff quota, is inconsistent with subparagraph (d) of Article XIII:2 of the GATT 1994, as well as with the chapeau of Article XIII:2.

6. The existence of an applicable waiver

2.717 As the Appellate Body stated in the context of Article XIII earlier in this dispute:

"Non-discrimination obligations apply to all imports of like products, except when these obligations are specifically waived or are otherwise not applicable as a result of the operation of specific provisions of the GATT 1994, such as Article XXIV.
  In the present case, the non-discrimination obligations of the GATT 1994, specifically Articles I:1 and XIII
, apply fully to all imported bananas irrespective of their origin, except to the extent that these obligations are waived ..."

2.718 As the United States argues in these proceedings, the waiver from Articles XIII:1 and 2 adopted by the Ministerial Conference in Doha
 expired by its own terms on 31 December 2005.
  The Panel also notes that the European Communities does not argue that that waiver is still in force.  Indeed, the Panel finds that there is no waiver in force to cover the European Communities' current bananas import regime and exonerate any inconsistencies of such regime with Articles XIII:1 and 2 of the GATT 1994.
2.719 Also, for the reasons set out by the Appellate Body earlier in this dispute
, even if the Doha Article I waiver applied to bananas beyond the end of 2005, which the Panel has already found not to be the case
, the coverage of that waiver from Article I of the GATT 1994 would not automatically extend to Article XIII.

7. Conclusion

2.720 For the reasons explained above, the Panel concludes that the European Communities' current bananas import regime, in particular its preferential tariff quota reserved for ACP countries, is inconsistent with Articles XIII:1 and 2 of the GATT 1994.  The Panel also concludes that there is no waiver in force that exonerates the inconsistencies of the European Communities' current bananas import regime with Articles XIII:1 and 2 of the GATT 1994.
I. Final remarks

2.721 In the factual section of this Report, the Panel noted that a significant number of developing and least developed country Members stated their respective substantial interest in the matter before this Panel and reserved their third-party rights to participate in these proceedings.

2.722 The Panel is aware of the economic and social effects of the European Communities' measures at issue in this case, particularly for ACP and Latin American banana exporting countries.  In recognizing this, as in previous panel proceedings, the Panel decided to grant third parties participatory rights which were substantially broader than those normally afforded to them under the DSU.
  This was done in the light of the particular circumstances of the present case, and without the intention of setting any type of precedent.
2.723 In any event, the Panel wishes to recall the words of the original panel in the EC – Bananas III dispute:

"The procedures under the DSU serve to ensure the settlement of disputes among WTO Members in accordance with WTO obligations, not to add to or diminish these obligations.  Accordingly, our terms of reference are to assist the DSB in reaching conclusions with regard to the legal consistency with WTO rules of the EC's common market organization for bananas. ...
From a substantive perspective, the fundamental principles of the WTO and WTO rules are designed to foster the development of countries, not impede it.  Having heard the arguments of a large number of Members interested in this case and having worked through a complex set of claims under several WTO agreements, we conclude that the system is flexible enough to allow, through WTO-consistent trade and non-trade measures, appropriate policy responses in the wide variety of circumstances across countries, including countries that are currently heavily dependent on the production and commercialization of bananas."

III. Conclusions

A. General conclusions

3.724 In light of the findings above, and regarding the preliminary objections advanced by the European Communities the Panel finds that:
(a) The United States had, under the DSU, the right to request the initiation of the current compliance dispute settlement proceedings;

(b) The European Communities has not succeeded in making a prima facie case that the United States is prevented from challenging the European Communities' current import regime for bananas, including the preference for ACP countries, because of the Bananas Understanding, signed between the United States and the European Communities in April 2001;  and,

(c) The European Communities has failed in making a case that the United States' complaint under Article 21.5 of the DSU should be rejected, because the European Communities' current import regime for bananas, including the preference for ACP countries, is not a "measure taken to comply" with the recommendations and rulings of the DSB in the original proceedings.
3.725 The Panel accordingly rejects the preliminary issues raised by the European Communities.
3.726 After having examined the substantive claims raised by the United States, as well as the defences invoked by the European Communities, the Panel concludes that:

(a) The preference granted by the European Communities to an annual duty-free tariff quota of 775,000 mt of imported bananas originating in ACP countries constitutes an advantage for this category of bananas, which is not accorded to like bananas originating in non-ACP WTO Members, and is therefore inconsistent with Article I:1 of GATT 1994;
(b) With the expiration of the Doha Waiver from 1 January 2006 as it applied to bananas, the European Communities has failed to demonstrate the existence of a waiver from Article I:1 of GATT 1994 to cover the preference granted by the European Communities to the duty-free tariff quota of imported bananas originating in ACP countries;  and,
(c) The European Communities' current banana import regime, in particular its preferential tariff quota reserved for ACP countries, is also inconsistent with Article XIII:1 and Article XIII:2 of the GATT 1994.
3.727 In consequence, the Panel concludes that, through its current regime for the importation of bananas, established in Council Regulation (EC) No. 1964/2005 of 29 November 2005, in particular its duty-free tariff quota for bananas originating in ACP countries, the European Communities has failed to implement the recommendations and rulings of the DSB.
B. Nullification or impairment of benefits

3.728 The Panel has noted the European Communities' argument that the preferential tariff quota reserved for ACP countries has no impact on the value of relevant EC banana imports from the United States.
  The Panel likewise notes that the European Communities argues that such preferential tariff quota therefore "does not cause the United States any nullification or impairment of a benefit for which the European Communities can face suspension of concessions [under Article 22 of the DSU]".

3.729 The Panel notes, however that, under Article 3.8 of the DSU, in cases where there is infringement of obligations assumed under a covered agreement, the action is considered prima facie to constitute a case of nullification or impairment of benefits under that agreement.
3.730 In this respect, the Panel finds relevant the statement made by the panel in the original proceedings that:
"WTO rules are not concerned with actual trade, but rather with competitive opportunities.  Generally, it would be difficult to conclude that a Member had no possibility of competing in respect of a product or service.  The United States does produce bananas in Puerto Rico and Hawaii.  Moreover, even if the United States did not have even a potential export interest, its internal market for bananas could be affected by the EC regime and that regime's effect on world supplies and prices.  Indeed, with the increased interdependence of the global economy, which means that actions taken in one country are likely to have significant effects on trade and foreign direct investment flows in others, Members have a greater stake in enforcing WTO rules than in the past since any deviation from the negotiated balance of rights and obligations is more likely than ever to affect them, directly or indirectly."

3.731 In the same proceedings, the Appellate Body confirmed the panel's finding and stated that "the United States is a producer of bananas, and a potential export interest by the United States cannot be excluded" and that "[t]he internal market of the United States for bananas could be affected by the EC banana regime, in particular, by the effects of that regime on world supplies and world prices of bananas".

3.732 The Panel has already noted that the current proceedings involve a "compliance" case, under Article 21.5 of the DSU, regarding the matter of whether certain measures allegedly taken to comply with the recommendations and rulings of the DSB in an original dispute conducted under the WTO's dispute settlement procedures are consistent with the WTO covered agreements.  By their nature, compliance cases are linked with the original proceedings in the dispute.  The Panel finds guidance in this respect in the Appellate Body's statement that "Article 21.5 proceedings do not occur in isolation from the original proceedings, but… both proceedings form part of a continuum of events."

3.733 Considering the link between the current compliance proceedings and the original proceedings in the dispute, the Panel does not find that the European Communities has successfully rebutted the legal presumption established by Article 3.8 of the DSU that its inconsistent measures nullify or impair benefits accruing to the United States under the WTO agreements.  The arguments advanced by the European Communities on the alleged lack of nullification or impairment have not rendered irrelevant the considerations made by the panel and by the Appellate Body in the course of the original proceedings, regarding the actual and potential trade interests of the United States in the dispute.
3.734 In any event, the presumption, under Article 3.8 of the DSU, that a breach of an obligation under a WTO covered agreement constitutes a case of nullification or impairment of trade benefits, is different from the determination of the precise level of such nullification or impairment, which is an exercise conducted under Article 22 of the DSU, in cases when a complaining party has requested authorization to suspend concessions or other obligations.  It is not the task of a compliance panel to determine the level of nullification or impairment of trade benefits accruing to the United States, which would result from the measures maintained by the European Communities that are inconsistent with the GATT 1994.
3.735 Accordingly, the Panel concludes that, to the extent that the current European Communities bananas import regime contains measures inconsistent with various provisions of the GATT 1994, it has nullified or impaired benefits accruing to the United States under that Agreement.
C. Recommendation

3.736 Since the original DSB recommendations and rulings in this dispute remain operative through the results of the current compliance proceedings, the Panel makes no new recommendation.
_______________
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