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ANNEX A-1

EXECUTIVE SUMMARY OF THE FIRST WRITTEN

SUBMISSION OF JAPAN

(7 July 2008)

I.
INTRODUCTION
1.
In the original proceedings in this dispute, the United States was found to have violated various of its obligations under the General Agreement on Tariffs and Trade 1994 ("GATT 1994") and the Agreement on Implementation of Article VI of the GATT 1994 ("Anti-Dumping Agreement").  The measures at issue found to be WTO-inconsistent in the original proceedings were:  the United States' zeroing procedures;  11 periodic reviews; and two sunset reviews.  Japan has brought these proceedings because the United States has failed to implement the recommendations and rulings of the Dispute Settlement Body ("DSB") regarding these measures.
II.
COMPLIANCE AND ORIGINAL PROCEEDINGS FORM PART OF A CONTINUUM OF EVENTS
2.
Compliance panels and the Appellate Body have recognized that "Article 21.5 proceedings do not occur in isolation from the original proceedings, but that both proceedings form part of a continuum of events."
  In US – Softwood Lumber VI (21.5), the Appellate Body observed that "doubts could arise about the objective nature of an Article 21.5 panel's assessment if, on a specific issue, that panel were to deviate from the reasoning in the original panel report in the absence of any change in the underlying evidence."

III.
FACTUAL ASPECTS
A.
THE ORIGINAL PROCEEDINGS
3.
On 23 January 2007, the DSB adopted the Appellate Body Report and the original panel report, as modified by the Appellate Body Report.
  In doing so, the DSB requested that the United States bring certain measures found to be inconsistent with the Anti-Dumping Agreement and the GATT 1994 into conformity with the United States' obligations under those agreements.
  
4.
On 4 May 2007, Japan and the United States agreed, pursuant to Article 21.3(b) of the DSU, that the reasonable period of time ("RPT") from the date of adoption for the United States to implement the DSB's recommendations and rulings would expire on 24 December 2007.

B.
THE UNITED STATES' DECLARED IMPLEMENTATION ACTION AND INACTION
1.
Zeroing Procedures

5.
On 23 January 2007, as noted, the DSB ruled that the zeroing procedures are WTO-inconsistent in the following situations:  (i) in W-to-W and T-to-T comparisons in original investigations;  (ii) under any comparison methodology in periodic reviews;  and (iii) under any comparison methodology in new shipper reviews.
6.
On 6 March 2006, two days before the original panel circulated its interim report, the United States Department of Commerce ("USDOC") published a notice of its intention to abandon the use of the zeroing procedures in W-to-W comparisons in original investigations "in light of the panel's report in US – Zeroing [(EC)]".
  
7.
On 27 December 2006, almost one month before the DSB's adoption of the original panel and Appellate Body reports in this dispute, the USDOC published a final notice announcing that it would no longer apply the zeroing procedures in W-to-W comparisons in original investigations.
  The USDOC expressly declined to modify any aspect of its comparison methodologies for calculating dumping, other than the abandonment of zeroing in W-to-W comparisons in original investigations.
2.
Periodic Reviews
8.
Japan recalls that the DSB's recommendations and rulings require the United States to bring 11 periodic reviews into conformity with WTO law.  However, the United States has taken no action to revise the WTO-inconsistent aspects of these measures.  Instead, it asserts that no such action is required because it has taken action to adopt subsequent periodic reviews that it contends  "supersede" the WTO-inconsistent periodic reviews.  In these proceedings, Japan challenges five of the 11 periodic reviews that were at issue in the original proceedings and that the United States asserts were superseded, as well as three of the subsequent periodic reviews that it says superseded the original reviews.
  
3.
Sunset Reviews
9.
The DSB's recommendations and rulings require the United States to bring two sunset reviews into conformity with its WTO obligations.  Japan is unaware of any action taken by the United States to comply with these obligations.  In these proceedings, Japan challenges one of the two sunset reviews found to be WTO-inconsistent, i.e., the sunset review, of 4 November 1999, in relation to Anti-Friction Bearings.  The anti-dumping order relating to the second sunset review has since been revoked, and Japan does not challenge the sunset review relating to that order in these proceedings. 
C.
MEASURES AT ISSUE AND CLAIMS MADE IN THESE PROCEEDINGS
1.
Zeroing Procedures
10.
Japan challenges the United States' omission to take action to implement the DSB's recommendations and rulings that the zeroing procedures are WTO-inconsistent in the following situations:  (i) in T-to-T comparisons in original investigations; (ii) under any comparison methodology in periodic reviews; and (iii) under any comparison methodology in new shipper reviews.

2.
Periodic Reviews
11.
Japan challenges the United States' omission to take action to implement the DSB's recommendations and rulings with respect to five of the 11 periodic reviews found to be WTO inconsistent in the original proceedings (reviews numbered (1), (2), (3), (7) and (8), in paragraph 13 below).
12.
Japan also challenges three subsequent periodic reviews, numbered (4), (5), and (6) in paragraph 13 below, as "measures taken to comply" under Article 21.5 of the DSU.  The United States reported to the DSB that it had complied with the DSB's recommendations and rulings regarding the original periodic reviews because those reviews have been "superseded" by subsequent reviews, including the three subsequent reviews challenged by Japan in these proceedings.
  The subsequent reviews are, therefore, replacement measures that undermine the United States' compliance with the DSB's recommendations and rulings regarding the original periodic reviews.

13.
The periodic reviews at issue in these proceedings are:

(1)
Ball Bearings and Parts Thereof From Japan (1 May 1999 through 30 April 2000) (JTEKT and NTN);

(2)
Ball Bearings and Parts Thereof From Japan (1 May 2000 through 30 April 2001) (NTN);

(3)
Ball Bearings and Parts Thereof From Japan (1 May 2002 through 30 April 2003) (JTEKT, NSK, and NTN);

(4)
Ball Bearings and Parts Thereof From Japan (1 May 2003 through 30 April 2004) (JTEKT, NSK, NPB, and NTN);

(5)
Ball Bearings and Parts Thereof From Japan (1 May 2004 through 30 April 2005) (JTEKT, NSK, NPB, and NTN);

(6)
Ball Bearings and Parts Thereof From Japan (1 May 2005 through 30 April 2006) (Asahi Seiko, JTEKT, NSK, NPB, and NTN);

(7)
Cylindrical Roller Bearings and Parts Thereof From Japan (1 May 1999 through 31 December 1999) (JTEKT and NTN);  and,

(8)
Spherical Plain Bearings and Parts Thereof From Japan (1 May 1999 through 31 December 1999) (NTN).
14.
With respect to each of these eight periodic reviews, the United States had not, by the end of the RPT, liquidated certain entries covered by the review and imported from the named exporters.
3.
Sunset Reviews

15.
Japan challenges the United States' omission to take action to implement the DSB's recommendations and rulings with respect to the sunset review determination of 4 November 1999 in relation to Anti-Friction Bearings that was found to be WTO inconsistent in the original proceedings.
  
IV.
THIS PANEL HAS JURISDICTION OVER THE MEASURES AT ISSUE IN THESE PROCEEDINGS
A.
THE PANEL HAS JURISDICTION OVER AN IMPLEMENTING MEMBER'S ACTIONS AND OMISSIONS
16.
The measures at issue identified in Japan's panel request include both actions and omissions by the United States.  It is well-established that, like other WTO dispute settlement proceedings, Article 21.5 proceedings cover measures in both these forms – i.e., omissions as well as positive actions taken to comply.  
B.
THE THREE SUBSEQUENT PERIODIC REVIEWS ARE WITHIN THE SCOPE OF ARTICLE 21.5 OF THE DSU
1.
Review of the case-law on the interpretation of Article 21.5 of the DSU 
17.
Certain of the measures that Japan challenges were neither part of the original proceedings nor declared by the United States to be measures taken to comply with the DSB's recommendations and rulings regarding those original measures.  These measures are, in particular, the periodic reviews numbered (4), (5), and (6) in paragraph 13.
18.
The fact that the United States may not recognize measures challenged by Japan as "taken to comply" does not preclude them from so being.  An implementing Member cannot decide for itself whether or not a measure is "taken to comply"; instead, a compliance panel must objectively assess whether a challenged measure meets the requirements of Article 21.5.
  Further, as noted by the panel in US – Gambling (21.5), measures cannot be excluded from the scope of compliance proceedings "due to the purpose for which they have been taken".

19.
Also, the fact that measures challenged under Article 21.5 were not challenged in the original proceedings does not preclude them from being "measures taken to comply".  The Appellate Body recognized in one of its first Article 21.5 rulings that "Article 21.5 proceedings involve, in principle, not the original measure, but rather a new and different measure which was not before the original panel."
  
20.
In subsequent disputes, new measures – not recognized by the respondent as "taken to comply" – have been found to be covered by Article 21.5 because of a close relationship to the DSB's recommendations and rulings regarding the original measures and because the new measures undermine compliance with those recommendations and rulings.
21.
In US – Softwood Lumber IV (21.5), the United States asserted that a periodic review imposing countervailing duties on Canadian softwood lumber was not within the scope of Article 21.5 proceedings that stemmed from original proceedings regarding the USDOC's calculation of countervailing duties in an original investigation.  
22.
The Appellate Body disagreed, emphasizing that Article 21.5 establishes an "express link" between the measures covered by Article 21.5 and the DSB's recommendations and rulings.
  After reviewing the approach taken by the panels in Australia – Salmon (21.5) 
 and Australia – Leather (21.5)
,
 the Appellate Body concluded that where new measures have "a particularly close relationship to the declared ‘measures taken to comply', and to the recommendations and rulings of the DSB", or where there are "sufficiently close links", those new measures are subject to review by an Article 21.5 panel.
  In conducting that analysis, the Appellate Body held that a panel must employ a "nexus-based test"
 to "scrutinize these relationships, which may, depending on the particular facts, call for an examination of the timing, nature, and effects of the various measures."

23.
In commenting on its findings in US – Softwood Lumber IV (21.5), the Appellate Body in US – Upland Cotton (21.5)
 noted that the First Assessment Review was a "measure taken to comply" because of its particularly close relationship to the Section 129 determination.
  It also emphasized that new measures are regarded as "taken to comply" when they have "the effect of undermining compliance with the DSB's recommendations and rulings" or where justified "to avoid circumvention" of those recommendations and rulings.

24.
The Appellate Body in US – Upland Cotton (21.5) added that Article 21.5 must be interpreted to prevent the implementing Member from undermining the substantive disciplines in the covered agreements and also the dispute settlement mechanism in the DSU.
  The Appellate Body noted that, if new subsidy payments identical to those at issue in the original proceedings had been excluded from the scope of Article 21.5, this would make the DSB's recommendations and rulings "essentially declaratory in nature", and create an endless cycle of never-ending litigation, with no implementation of the outcome forthcoming.

25.
Finally, the Appellate Body has explained that its approach to Article 21.5 strikes a balance between competing considerations, taking into account, among others, that the provision "seeks to promote the prompt resolution of disputes, to avoid a complaining Member having to initiate dispute settlement proceedings afresh when an original measure found to be inconsistent has not been brought into conformity with the recommendations and rulings of the DSB, and to make efficient use of the original panel and its relevant experience."

26.
In the sections to follow, Japan explains that the three subsequent periodic reviews are "measures taken to comply" under Article 21.5 because they undermine compliance with the recommendations and rulings of the DSB as result of the close relationship between them and the original measures.
2.
The Three Subsequent Periodic Reviews Are "Measures Taken To Comply"
27.
In the present proceedings, the three subsequent periodic reviews (numbered (4), (5), and (6) in paragraph 13 above) involve action by the United States to replace the original WTO-inconsistent periodic reviews concerning ball bearings (numbered (1), (2), and (3) in paragraph 13 above).  As discussed below, these measures have a very close substantive relationship, with the subsequent reviews replacing the original measures,  and they all involve the WTO-inconsistent application of the zeroing procedures.  Given the relationship between the measures, the three subsequent reviews undermine the United States' compliance with the DSB's recommendations and rulings regarding the original measures.  As a result, the subsequent periodic reviews constitute "measures taken to comply" for purposes of Article 21.5 of the DSU.
28.
In the next sub-section, Japan outlines the close substantive relationship between the original and subsequent reviews.  It is the very closeness of this relationship that, as explained in the sub-section thereafter, means that the subsequent reviews have the potential to – and, in Japan's view, do – undermine compliance with, and circumvention of, the DSB's recommendations and rulings regarding the original periodic reviews.
(a)
The Original and Subsequent Reviews Are Substantively Related
29.
With respect to the nature of the measures, the original and subsequent periodic reviews have essentially the same connections that led the Appellate Body to conclude in US – Softwood Lumber IV (21.5) that a "particularly close relationship" existed between the three measures at issue in those proceedings:
· the original and subsequent measures all resulted from anti-dumping proceedings conducted by the USDOC and, in particular, the same type of proceeding, namely periodic reviews;  
· the three subsequent reviews were all conducted pursuant to the same anti-dumping order, namely "Ball Bearings and Parts Thereof From Japan" and they all, therefore, concern the same subject product as the seven "ball bearing" reviews challenged in the original proceedings;
 and,
· the original and subsequent "ball bearing" reviews concern dumping determinations made with respect to exports from the same companies.
30.
Moreover, like the measures at issue in US – Softwood Lumber IV (21.5), a substantive relationship exists because the original and subsequent "ball bearing" reviews provide succeeding bases for the continued imposition of anti-dumping duties on ball bearings, with each new review (i) establishing a cash deposit rate that replaced the cash deposit rate from the previous review, and (ii) determining the definitive duty (i.e., importer-specific assessment) rate for entries initially subjected to the cash deposit rate from a prior review.  In other words, in substantive terms, the various measures form an unbroken chain of measures flowing from a single anti-dumping order.
31.
Again like the measures at issue in US – Softwood Lumber IV (21.5), with respect to each of the periodic reviews, Japan contests "a specific component" of the review, namely, the zeroing methodology used to make the dumping determinations.
  This specific component of the three subsequent reviews – and not other aspects of those measures – is within the scope of these proceedings.
32.
An important temporal relationship also exists between the three subsequent periodic reviews and the DSB's recommendations and rulings.  In the case of each of the three reviews, the United States had not collected definitive anti-dumping duties on certain entries covered by these reviews at the end of the RPT.  As a result, the United States will apply the WTO-inconsistent importer-specific assessment rate determined in these reviews after the end of the RPT.
(b)
The Three Subsequent Reviews Undermine and Circumvent Compliance with the DSB's Recommendations and Rulings As a Result of the Close Relationship Between the Measures
33.
To borrow from the words of the Appellate Body in US – Upland Cotton (21.5), the three subsequent reviews have "the effect of undermining compliance", and "circumvent[ing]" the DSB's recommendations and rulings.
  Instead of revising the cash deposit and importer-specific assessment rates established in the original reviews, the United States simply replaced those rates, as explained in paragraph 27, with new rates determined in the subsequent reviews using the same WTO-inconsistent zeroing methodology.  Thus, the measures found to be WTO-inconsistent have been withdrawn and replaced by new measures that simply perpetuate the WTO-inconsistency that the United States was obliged to eliminate.
34.
The United States itself has recognized that the subsequent reviews replace the original reviews.  The United States informed the DSB of its view that it is not obliged to revise the results of the original WTO-inconsistent periodic reviews because "in each case the results were superseded by subsequent reviews".
  It added that, "[b]ecause of this, no further action is necessary for the United States to bring these challenged measures into compliance with the recommendations and rulings of the DSB."
  Thus, the United States considers that the adoption of the subsequent periodic reviews – which it says "superseded" the WTO-inconsistent reviews – involved implementation "action", and "no further" such "action" is needed to comply.
35.
If the subsequent reviews are excluded from the scope of Article 21.5 of the DSU, the United States could disregard the DSB's recommendations and rulings with impunity.  The DSB's recommendations and rulings would be "essentially declaratory in nature".
  One set of WTO-inconsistent measures could simply be replaced by another set of substantively related measures that include the same WTO-inconsistency, and an endless cycle of never-ending litigation would ensue.
V.
THE UNITED STATES HAS FAILED TO BRING ITS WTO-INCONSISTENT MEASURES INTO CONFORMITY WITH ITS WTO OBLIGATIONS
36.
These Article 21.5 proceedings concern the United States' failure to comply fully with the recommendations and rulings of the DSB.  Specifically, Japan challenges both the existence and consistency of US measures taken to comply with the DSB's recommendations and rulings on:  (i) the maintenance of zeroing procedures;  (ii) eight periodic reviews;  and (iii) two sunset reviews.  
37.
With respect to the zeroing procedures, the USDOC expressly stated that it was abandoning the zeroing procedures solely in W-to-W comparisons employed in original investigations.  Under this limited rule change, the USDOC said that it was not making "any … modifications" to its calculation methodologies in other situations, including T-to-T comparisons in original investigations, or in any comparison methodology in periodic and new shipper reviews.  Since that time, the United States has taken no further action to implement the DSB's recommendations and rulings.
38.
With respect to the five original periodic reviews that Japan challenges in these proceedings, the United States admits that has taken no action to implement the DSB's recommendations and rulings.  Japan's challenge focuses on these five periodic reviews because they continue to produce legal effects after the end of the RPT.  In particular, the United States will take action, after the end of the RPT, to collect definitive anti-dumping duties at importer-specific assessment rates determined with zeroing in these reviews.  As regards the three subsequent reviews, these "measures taken to comply" are inconsistent with the Anti-Dumping Agreement and the GATT 1994 because the United States determined the cash deposit rate and importer-specific assessment rate using zeroing.
39.
Finally, the sunset review at issue resulted in the maintenance by the United States of its anti-dumping order on ball bearings from Japan as from 4 November 1999.  In the absence of that review, the order should have been revoked at that time.  However, because the sunset review is WTO-inconsistent, it could not, and cannot today, provide a valid legal basis under Article 11.3 of the Anti-Dumping Agreement for the continued maintenance of the anti-dumping order in question.  Following the adoption of the DSB's recommendations and rulings, the United States was given an opportunity to bring the sunset review into conformity with its obligations during the RPT but, to Japan's knowledge, elected not to take any action regarding the review.
ANNEX A-2

EXECUTIVE SUMMARY OF THE FIRST WRITTEN SUBMISSION 
OF THE UNITED STATES

(4 August 2008)

I.
INTRODUCTION

1.
Japan erroneously claims that the United States has failed to implement the Dispute Settlement Body's ("DSB") recommendations and rulings in US – Zeroing (Japan).  Japan also attempts to expand the proper scope of this Article 21.5 proceeding by challenging the WTO-consistency of three administrative reviews that are not measures taken to comply.  

2.
The United States has fully implemented the DSB's recommendations and rulings.  Subsequent administrative reviews have superseded the administrative reviews found to be WTO-inconsistent, thereby eliminating the WTO inconsistencies found in the original proceeding.  As to the challenged sunset review, the majority of the dumping margins relied on in that determination are not WTO-inconsistent and independently demonstrate that dumping at above the de minimis level continued after the imposition of the order.  Accordingly, it was unnecessary to change the challenged sunset review determination.  And lastly, the United States has eliminated the single measure known as the "zeroing procedures" that was found to be WTO-inconsistent "as such."  

II.
FACTUAL BACKGROUND

3.
In the underlying dispute, the DSB adopted the Appellate Body report and panel report, as modified by the Appellate Body report, on 23 January 2007.  The reasonable period of time ("RPT") for this dispute expired on 24 December 2007.  The United States implemented all of the DSB's recommendations and rulings by that date.  On 7 April 2008, Japan requested the establishment of this panel under Article 21.5 of the of the Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU").   

III.
STANDARD OF REVIEW AND BURDEN OF PROOF 

4.
Under Article 11 of the DSU, a panel must "make an objective assessment of the matter before it, including an objective assessment of the facts of the case and the applicability and conformity with the relevant covered agreements."  In anticipation of US arguments on zeroing, Japan cites dicta from the recent Appellate Body report in US – Stainless Steel (Mexico) indicating that panels are allegedly bound to follow adopted Appellate Body reports on the same legal issues.  To the extent that the reasoning in prior dispute settlement reports is persuasive, those reports may be taken into account, but they have no stare decisis effect.  In addition, the burden in this dispute is on Japan to prove that the United States failed to implement the DSB's recommendations and rulings. 

IV.
PRELIMINARY RULING REQUESTS

A.
THE THREE ADMINISTRATIVE REVIEWS ON BALL BEARINGS ARE NOT MEASURES "TAKEN TO COMPLY"

5.
An Article 21.5 compliance panel may only examine a claim that a measure taken to comply does not exist, or that a measure taken to comply is inconsistent with a covered agreement.  As the Appellate Body noted in Canada – Aircraft (Article 21.5):  "[p]roceedings under Article 21.5 do not concern just any measure of a Member of the WTO;  rather, Article 21.5 proceedings are limited to those 'measures taken to comply with the recommendations and rulings' of the DSB.  In our view, the phrase 'measures taken to comply' refers to measures which have been, or which should be, adopted by a Member to bring about compliance with the recommendations and rulings of the DSB."  (Emphasis added.)  Accordingly, in assessing whether a challenged measure is a "measure taken to comply," the Panel must first look to the recommendations and rulings of the DSB.  

6.
Two of the administrative review determinations identified by Japan in its Article 21.5 panel request – Review Nos. 4 and 5 – cannot be considered measures taken to comply because they pre-date the adoption of the DSB's recommendations and rulings on 23 January 2007.  The Appellate Body has found that "[a]s a whole, Article 21 deals with events subsequent to the DSB's adoption of recommendations and rulings in a particular dispute."  

7.
In its Article 21.5 panel request, Japan identifies the US Department of Commerce's ("Commerce") determinations in the 2003-04 and 2004-05 administrative reviews of Ball Bearings (Review Nos. 4 and 5).  These two determinations were not identified by Japan in its original panel request.  The DSB adopted the Appellate Body report in this dispute on 23 January 2007.  Commerce, however, made and published the final results of the 2003-04 administrative review in 2005, well before the adoption of the Appellate Body report.  Likewise, Commerce made and published the final results of the 2004-05 administrative review in 2006, months before the adoption of the report.  These measures have no connection with the DSB's recommendations and rulings, and cannot be considered measures taken to comply.  Accordingly, these measures are outside the terms of reference of this Panel.
8.
Relying on prior panel and Appellate Body reports, Japan asserts that the three subsequent administrative reviews are within the scope of the Article 21.5 proceeding.  First, Japan asserts that the original administrative reviews and the three subsequent reviews have "essentially the same connections that led the Appellate Body to conclude in US – Softwood Lumber IV (Article 21.5) that a 'particularly close relationship' existed between the three measures at issue in those proceedings."  Japan misunderstands the Appellate Body's findings in US – Softwood Lumber IV (Article 21.5).  As the Appellate Body stated in that dispute, "not . . . every assessment review will necessarily fall within the jurisdiction of an Article 21.5 panel."  According to the Appellate Body, "such an approach would be too sweeping."  This Panel should reject Japan's attempt to include subsequent reviews of Ball Bearings just because they are administrative reviews involving the same product exported from Japan by the same companies.  If the overlap between product, exporting country, and exporting company were sufficient to establish the type of "particularly close relationship" found in US – Softwood Lumber IV (Article 21.5), then every administrative review would fall within the jurisdiction of an Article 21.5 panel. 
9.
Japan, in relying on US – Softwood Lumber IV (Article 21.5), ignores the differences between the two disputes.  In making its finding in US – Softwood Lumber IV (Article 21.5), the Appellate Body considered the timing between the two determinations at issue.  The timing of these two determinations provided Commerce with the ability to take account of the DSB's recommendations and rulings, and as the Appellate Body emphasized, the United States expressly acknowledged that Commerce used the same pass-through analysis in the first administrative review (i.e., the alleged measure taken to comply) as in the Section 129 determination (i.e., the declared measure taken to comply) "in view of" the DSB's recommendations and rulings.  The situation in this dispute does not resemble the situation in US – Softwood Lumber IV (Article 21.5).  As the United States has demonstrated above, two of the three subsequent determinations were made well before the adoption of the DSB's recommendations and rulings.  These subsequent determinations thus could not logically have taken into consideration the recommendations and rulings of the DSB in the original dispute.  As to the administrative review of Ball Bearings for 2005-06, Commerce issued its final results after the adoption of the DSB's recommendations and rulings.  However, this determination did not occur around the same time as US withdrawal of the administrative reviews subject to the DSB's recommendations and rulings, and did not closely correspond to the expiration of the RPT.  Most importantly, unlike the first assessment review in US – Softwood Lumber IV (Article 21.5), the 2005-06 administrative review did not incorporate elements from a Section 129 determination "in view of" the DSB's recommendations and rulings.  

10.
Japan, seeking to draw support from prior dispute settlement reports, claims that because the three subsequent Ball Bearings reviews "undermine" and "circumvent" the US compliance with the DSB's recommendations and rulings, they should be subject to Article 21.5.  However, this dispute is distinguishable from disputes in which panels and the Appellate Body found subsequent measures to undermine the declared measure taken to comply.  For example, in Australia – Leather (Article 21.5), the DSB found that a grant contract by Australia to a particular company was inconsistent with Australia's obligations pursuant to the Agreement on Subsidies and Countervailing Measures ("SCM Agreement").  Australia notified the DSB that the subsidy that had been found to be inconsistent had been withdrawn and, the next day, announced a new grant contract, made to the company's parent.  In concluding that the new grant contract was within the compliance proceeding's terms of reference, the compliance panel noted that the contract was "inextricably linked to the steps taken by Australia in response to the DSB's ruling in this dispute, in view of both its timing and its nature."  Australia thus chose to undertake action coincident with its implementation of the DSB's recommendations and rulings.  Grant contracts are not required by the SCM Agreement.  But assessment reviews are required under the WTO Anti-Dumping Agreement ("AD Agreement"), when requested.  In Australia – Leather (Article 21.5), Australia chose to provide a grant the day after it withdrew the WTO-inconsistent measure, thus affecting the existence of the withdrawal of the prohibited subsidy. 
11.
The facts are similar in Australia – Salmon (Article 21.5), another dispute relied on by Japan.  There, Australia claimed compliance with the recommendations and rulings of the DSB in July 1999, but in October 1999 Tasmania chose to impose a new import ban on salmonids.  The panel noted its concern about a situation in which "an implementing Member could simply avoid any scrutiny of certain measures by a compliance panel" by claiming one measure was a measure taken to comply and that another was not, even though the latter, voluntary action had the effect of undoing the compliance.  That is not the situation generally presented with administrative reviews, which occur upon request of interested parties on a schedule that is established without regard to dispute settlement proceedings and pursuant to rights and obligations established in the  AD Agreement.  The three subsequent reviews of Ball Bearings therefore had a timetable independent of the present dispute.  In fact, the final results of two of the three reviews, as noted above, were issued well before the DSB's recommendations and rulings in the original dispute.  None of these administrative reviews was a voluntary action taken by the United States around the time of implementation to circumvent or undermine declared compliance with the DSB's recommendations and rulings.  

12.
Japan believes that because the United States announced that the results of the original administrative reviews were "superseded" by subsequent reviews, those subsequent reviews should be treated as measures taken to comply.  The original reviews were superseded by subsequent reviews because the cash deposit rate from one review was replaced by the cash deposit rate from the next review.  This is not the same thing as saying that the subsequent review is a measure taken to comply.  The United States was merely noting that the measures subject to the DSB's recommendations and rulings were eliminated as an incidental consequence of a subsequent administrative review – an entirely different proposition from the (incorrect) suggestion that the subsequent administrative review was a measure taken to comply.  

13.
Japan also mistakenly relies on the Appellate Body report in US – Upland Cotton (Article 21.5).  In that dispute, the Appellate Body considered whether actionable subsidies claims against US support payments made after the end of the RPT were properly within the scope of the Article 21.5 proceeding, even though the DSB's recommendations and rulings were limited to payments made in prior years.  The Appellate Body considered that the later payments, to the extent they were made under the same conditions and criteria as the original payments, were subject to the obligation under Article 7.8 of the SCM Agreement to withdraw the subsidy or remove its adverse effects and that they therefore were properly within the scope of the Article 21.5 proceeding.  Contrary to Japan's assertion, the Appellate Body did not consider the subsequent payments to be "measures taken to comply" in the context of Article 21.5.  

14.
The Appellate Body did not adopt a broad test in US – Upland Cotton (Article 21.5) as to what should be considered a "measure taken to comply" in any and all proceedings under Article 21.5.  Rather, it was interpreting compliance obligations in a specific dispute in light of Article 7.8 of the SCM Agreement, for which there is no analogous provision in the AD Agreement.  Moreover, the Appellate Body's dicta in US – Upland Cotton (Article 21.5) were limited to concerns over the availability of relief against the adverse effects of actionable subsidies.  In US – Upland Cotton (Article 21.5), the Appellate Body also made clear that there is no general rule that any measure that has a "particularly close relationship" to the declared measure to comply with the DSB's recommendations and rulings would be within the scope of a compliance proceeding.  This clarification counsels against the unwarranted expansion of Article 21.5 proceedings to cover subsequent administrative reviews simply because of the similarities between such reviews and those subject to the DSB's recommendations and rulings.  

15.
Japan also worries that if the Panel excludes subsequent reviews, then Members could never obtain relief against administrative reviews.  The DSU and the other covered agreements cannot be re-written to apply to additional measures just because that is what Japan believes would be a better approach.  In any event, the United States has complied with the DSB's recommendations and rulings here, and so there is no issue about obtaining relief against non-compliance.
16.
Lastly, Japan argues that it is, in fact, challenging the "omission" by the United States to take the necessary action to implement the DSB's recommendations and rulings with respect to the three administrative reviews of Ball Bearings (Review Nos. 1, 2, and 3).  Japan is taking mutually exclusive positions.  If Japan is making a claim under Article 21.5 that measures taken to comply do not exist, then it cannot also assert that such measures exist, and that they are inconsistent with the covered agreements.
B.
JAPAN CANNOT INCLUDE MEASURES NOT YET IN EXISTENCE AT THE TIME OF ITS REQUEST FOR ESTABLISHMENT

17.
Under Article 6.2, a panel request must identify the "specific measures at issue" in the dispute, and a panel's terms of reference under Article 7.1 are limited to those specific measures. Japan in its Article 21.5 panel request identified as measures "any amendments to the eight periodic reviews and the closely connected instructions and notices, as well as any subsequent closely connected measures."  Japan also states in its first written submission that in addition to the claims it is making against the three subsequent administrative reviews, "Japan reserves the right to address any other subsequent closely connected measures."  Japan nowhere has identified these alleged subsequent measures. The United States objects to Japan's failure to specifically identify the "subsequent closely connected measures" as required by Article 6.2 of the DSU.  In particular, the United States is concerned that Japan is trying to include in the Panel's terms of reference any future administrative reviews related to the eight identified in its panel request;  this would, of course, be improper.

V.
ARGUMENT
A.
THE UNITED STATES HAS COMPLIED WITH THE DSB'S RECOMMENDATIONS AND RULINGS CONCERNING THE "AS APPLIED" FINDINGS WITH RESPECT TO ADMINISTRATIVE REVIEWS

18.
Before this Panel, Japan argues that the United States has failed to eliminate zeroing in five administrative reviews.  Japan's argument is premised on the incorrect and entirely unsupported assumption that this Panel should consider assessment (or "liquidation") of duties years after Japanese bearings entered the United States when determining whether the United States has complied with the DSB's recommendations and rulings in this dispute.  

19.
Japan misapprehends the nature and scope of WTO disputes challenging anti-dumping and countervailing duty measures.  Implementation of the DSB's rulings and recommendations in these disputes applies prospectively.  When – as is the case with the administrative reviews at issue in this proceeding – the United States has eliminated the cash deposit rates established by the administrative reviews that were found to be WTO-inconsistent in the original proceeding, nothing remains to be done to come into compliance with the DSB's recommendations and rulings.  

20.
Other Members have acknowledged that, for purposes of assessing compliance with the recommendations and rulings of the DSB relating to duties, one examines the treatment accorded to goods entered after the expiration of the reasonable period of time.  As the EC explained to the panel that considered the Section 129 dispute:  "[t]he EC is concerned that Canada's claim implies a legal obligation of WTO Members not to act inconsistently with the DSB ruling with respect to all decisions taken after the expiry of the reasonable period of time even if these concern goods that entered before the expiry of the reasonable period of time or even before the adoption of the DSB ruling.  Yet . . . the EC considers that no such obligation has been incurred by WTO Members under the DSU."  

21.
Likewise, the preamble to an EC regulation on measures that may be taken to comply in anti-dumping and countervailing duty disputes states:  "The recommendations in the reports adopted by the DSB only have prospective effect.  Consequently, it is appropriate to specify that any measures taken under this Regulation will take effect from the date of their entry into force, unless otherwise specified, and, therefore, do not provide any basis for the reimbursement of the duties collected prior to that date . . . ."  The EC took a similar view when it implemented the recommendations and rulings of the DSB in the dispute EC – Customs Classification of Frozen Boneless Chicken Cuts.    

22.
In this dispute, implementation should be assessed by looking at the treatment accorded to goods entered after the expiration of the RPT.  The cash deposit rates arising from the five administrative reviews challenged in the original proceeding no longer applied at the time of the expiration of the RPT, and goods entered on or after that date were not subject to those five administrative reviews.  The United States therefore had withdrawn the WTO-inconsistent measure. 

23.
The text of GATT 1994 and the AD Agreement also demonstrate that it is the legal regime in existence at the time that an import enters the Member's territory that determines whether anti-dumping duties apply to the import.  The text therefore confirms that the focus for implementation purposes should be on the time of entry of merchandise.  Article VI:2 of GATT 1994 provides:  "[i]n order to offset or prevent dumping, a contracting party may levy on any dumped product an anti‑dumping duty not greater in amount than the margin of dumping in respect of such product."  

24.
Article VI:6(a) of GATT 1994 reflects the fact that the levying of a duty generally takes place in connection with "the importation of any product."  Nonetheless, the interpretive note to paragraphs 2 and 3 of Article VI states:  "[a]s in many other cases in customs administration, a contracting party may require reasonable security (bond or cash deposit) for the payment of anti‑dumping or countervailing duty pending final determination of the facts in any case of suspected dumping or subsidization."  The interpretive note clarifies that, notwithstanding that duties are generally levied at the time of importation, Members may instead require cash deposits or other security, in lieu of the duty, pending final determination of the relevant information.  Thus, the cash deposits serve as a place-holder for the liability which is incurred at the time of entry.  

25.
Several provisions of the AD Agreement further demonstrate that determining whether relief is "prospective" or "retroactive" can only be determined by reference to date of entry.  For example, Article 10.1 of the AD Agreement states that provisional measures and anti-dumping duties shall only be applied to "products which enter for consumption after the time" when the provisional or final determination enters into force, subject to certain exceptions.  Similarly, Article 8.6 of the AD Agreement states that if an exporter violates an undertaking, duties may be assessed on products "entered for consumption not more than 90 days before the application of . . . provisional measures, except that any such retroactive assessment shall not apply to imports entered before the violation of the undertaking."  In addition, Article 10.6 of the AD Agreement states that when certain criteria are met, "[a] definitive anti-dumping duty may be levied on products which were entered for consumption not more than 90 days prior to the date of application of provisional measures . . . ."  However, under Article 10.8, "[n]o duties shall be levied retroactively pursuant to paragraph 6 on products entered for consumption prior to the date of initiation of the investigation."  As these articles demonstrate, the critical factor for determining whether particular entries are liable for the assessment of anti-dumping or countervailing duties is the legal regime in existence on the date of entry.  

26.
Contrary to Japan's claim, the United States is not attempting to transform "prompt compliance" under the DSU into "an endless period of non-compliance."  Rather, in the five challenged administrative reviews, the United States has withdrawn the cash deposit rate resulting from the challenged review and calculated new cash deposit rates pursuant to separate and distinct administrative reviews.  
27.
With regard to the 1999 administrative reviews of Cylindrical Roller Bearings and Spherical Plain Bearings (i.e., Reviews Nos. 7 and 8), the United States revoked these anti-dumping duty orders effective 1 January 2000.  As such, these Japanese bearings are entering the United States without regard to anti-dumping duties, and the United States is not collecting cash deposits pursuant to Reviews Nos. 7 and 8.  

28.
Turning to the remaining three administrative reviews (Reviews Nos. 1, 2, and 3), the United States is no longer collecting cash deposits pursuant to these administrative reviews, nor do these administrative reviews provide authority to assess anti-dumping duties on these products that enter the United States after 24 December 2007 (i.e., the end of the RPT).  Commerce has completed subsequent administrative reviews of Ball Bearings.  It has thus calculated new margins of dumping, and put in place new cash deposits for the companies examined.  As a result, the cash deposit rates that had been established in the administrative reviews that Japan originally challenged are no longer applied at the border.  

29.
A proper interpretation of a Member's implementation obligations requires that retrospective duty assessment systems and prospective anti-dumping systems be placed on a "level playing field," unless a provision of the WTO Agreement provides otherwise.  Under prospective anti-dumping systems, the Member collects the amount of anti-dumping duties at the time of importation.  If an anti-dumping measure in a prospective system is found to be inconsistent with the AD Agreement, the Member's obligation is merely to modify the measure as it applies to imports occurring on or after the date of importation.  That is, the Member changes the amount of anti-dumping duties to be collected on importations occurring after the end of the RPT.  The Member need not remedy the effects of the measure on imports that occurred prior to the date of implementation.  Neither the AD Agreement, nor the DSU authorizes different implementation obligations in respect of the types of systems.  Yet if the issuance of assessment or liquidation instructions after the RPT forms the basis for implementation obligations, as Japan wants, then retrospective systems will be subject to very different and more extensive implementation obligations than prospective anti-dumping systems.

30.
Japan argues that the alleged US failure to bring the five challenged administrative reviews into conformity with its WTO obligations is a continuing violation of Articles 2.4 and 9.3 of the AD Agreement and Article VI:2 of the GATT 1994.  Because the United States has complied with the DSB's "as applied" findings, Japan has no basis upon which to assert that the United States continues to be in violation of Articles 2.4 and 9.3 of the AD Agreement and Article VI:2 of GATT 1994 with respect to the challenged administrative reviews.  Japan also claims that as to these five reviews, the United States has acted inconsistently with Article 17.14 of the DSU.  Japan has not identified – whether in its Article 21.5 panel request or in its submission – a measure that would show conditional acceptance by the United States.  Moreover, the United States has complied with the Appellate Body's findings in the original dispute, and therefore, Japan has no basis on which to assert that the United States conditionally accepted those findings.  Japan also claims that as to the five reviews, the United States has acted inconsistently with Articles 21.1 and 21.3 of the DSU.  These provisions do not impose substantive obligations.  In any event, even if Articles 21.1 and 21.3 impose relevant obligations, the United States has not acted inconsistently with them because, as explained above, it has implemented the DSB's recommendations and rulings with respect to the challenged administrative reviews.  
B.
THE UNITED STATES HAS COMPLIED WITH THE DSB'S RECOMMENDATIONS AND RULINGS CONCERNING THE "AS APPLIED" FINDINGS FOR SUNSET REVIEWS 

31.
The Appellate Body found that with respect to the 4 November 1999 sunset review determination in Antifriction Bearings from Japan, the United States acted inconsistently with the AD Agreement "when it relied on margins of dumping calculated in previous proceedings through the use of zeroing."  (Emphasis added.)  The original likelihood of dumping determination did not rest exclusively upon margins that the Appellate Body found inconsistent with Article 11.3 of the AD Agreement.  The majority of those margins cannot be characterized as inconsistent with the AD Agreement because they either predate the AD Agreement or did not involve the use of a zeroing methodology.  Each of these two categories of margins independently support Commerce's determination that there was a likelihood of continuation of dumping.  Accordingly, the margins that the Appellate Body found inconsistent with the AD Agreement are unnecessary to the overall validity of Commerce's finding in the challenged sunset review.  

32.
In US – Corrosion‑Resistant Steel Sunset Review, the panel observed that Article 11.3 does not provide for a particular methodology that applies to the substantive determinations to be made in sunset reviews.  Similarly, the Appellate Body in that dispute endorsed the interpretation that "Article 11.3 does not expressly prescribe any specific methodology for investigating authorities to use in making a likelihood determination in a sunset review."  The Appellate Body further explained, "[n]or does Article 11.3 identify any particular factors that authorities must take into account in making such a determination.  Thus, Article 11.3 neither explicitly requires authorities in a sunset review to calculate fresh dumping margins, nor prohibits them from relying on dumping margins calculated in the past."  Accordingly, the United States is not required to calculate "fresh dumping margins" as a substitute for margins invalidated by the Appellate Body in this dispute, particularly where at least some (and in this case the majority of) margins calculated in the past are not WTO-inconsistent and independently demonstrate that dumping at above the de minimis level continued after the imposition of the order.  Therefore, it was unnecessary to change the challenged sunset determination.
C.
THE UNITED STATES HAS COMPLIED WITH THE DSB'S RECOMMENDATIONS AND RULINGS CONCERNING THE "AS SUCH" INCONSISTENCY OF THE ZEROING PROCEDURES

33.
The DSB in US – Zeroing (Japan) ruled that the US zeroing procedures were "as such" inconsistent with various provisions of the AD Agreement and the GATT 1994.  In the original proceeding, Japan challenged, inter alia, the US "zeroing procedures" as being "as such" inconsistent with various provisions of the AD Agreement and the GATT 1994.  Japan considered the zeroing procedures to be "a single measure that applies to [weighted average-to-weighted average ("W-to-W")] comparisons, [transaction-to-transaction ("T‑to‑T")] comparisons and [weighted average-to-transaction ("W‑to‑T")] comparisons, used in any type of anti‑dumping proceeding."  The original panel and the Appellate Body agreed that the zeroing procedures are a single measure.  According to the original panel, "we consider that what Japan terms 'zeroing procedures' is a measure which can be challenged as such."  (Emphasis added.)  Likewise, the Appellate Body concluded that "the Panel had sufficient evidence before it to conclude that the 'zeroing procedures' under different comparison methodologies, and in different stages of anti‑dumping proceedings, do not correspond to separate rules or norms, but simply reflect different manifestations of a single rule or norm."  (Emphasis added.)  Accordingly, the DSB's recommendations and rulings applied to this single measure.
34.
Commerce announced on December 27, 2006 that it would no longer apply the zeroing procedures in W-to-W comparisons in original investigations effective as of 22 February 2007.  The United States thus eliminated the single measure that Japan had challenged and that was found to be "as such" inconsistent, well before the expiration of the RPT on 24 December 2007.  

35.
Japan tries to argue that the United States "has omitted to take any action to implement the DSB's recommendations and rulings regarding the zeroing procedures in original investigations under a T-to-T comparison, or under any comparison methodology in periodic and new shipper reviews" and has therefore failed to comply fully with the DSB's recommendations and rulings.  Japan cannot have it both ways – it took the position in the original proceeding that the zeroing procedures were "a single measure, that applies to W‑to‑W comparisons, T‑to‑T comparisons and W‑to‑T comparisons, used in any type of anti‑dumping proceeding."  Japan would now like this Panel to ignore its own argument – and the findings of both the original panel and the Appellate Body – and treat the DSB's recommendations and rulings as though they applied to more than one measure.  However, the recommendations and rulings applied to the "zeroing procedures," a single measure comprised of zeroing in W-to-W comparisons, T-to-T comparisons, and W-to-T comparisons, in any anti-dumping proceeding.  Now that zeroing is no longer used in W-to-W comparisons in anti-dumping investigations, the single measure that was subject to the DSB's recommendations and rulings has been withdrawn.  

VI.
CONCLUSION
36.
For the foregoing reasons, the United States respectfully requests this Panel to find that the United States has complied with the recommendations and rulings of the DSB and to reject Japan's claims to the contrary.  

_______________
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