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VIII. Findings and Conclusions 

258. For the reasons set out in this Report, the Appellate Body: 

(a) with respect to the analysis of the necessity of the Import Ban under Article XX(b) of 

the GATT 1994: 

(i) upholds the Panel's finding, in paragraph 7.215 of the Panel Report, that the 

Import Ban can be considered "necessary" within the meaning of 

Article XX(b) and is thus provisionally justified under that provision;  and 

(ii) finds that the Panel did not breach its duty under Article 11 of the DSU to 

make an objective assessment of the facts; 

(b) with respect to the analysis under the chapeau of Article XX of the GATT 1994: 

(i) reverses the Panel's findings, in paragraphs 7.287, 7.354, and 7.355 of the 

Panel Report, that the MERCOSUR exemption would result in the Import 

Ban being applied in a manner that constitutes unjustifiable discrimination 

and a disguised restriction on international trade only to the extent that it 

results in volumes of imports of retreaded tyres that would significantly 

undermine the achievement of the objective of the Import Ban; 

(ii) reverses the Panel's findings, in paragraphs 7.281 and 7.289 of the Panel 

Report, that the MERCOSUR exemption has not resulted in arbitrary 

discrimination;  also reverses the Panel's findings, in paragraphs 7.288 and 

7.289 of the Panel Report, that the MERCOSUR exemption has not resulted 

in unjustifiable discrimination;  and finds, instead, that the MERCOSUR 

exemption has resulted in the Import Ban being applied in a manner that 

constitutes arbitrary or unjustifiable discrimination within the meaning of the 

chapeau of Article XX; 

(iii) reverses the Panel's findings, in paragraphs 7.296, 7.306, 7.349, and 7.355 of 

the Panel Report, that the imports of used tyres under court injunctions have 

resulted in the Import Ban being applied in a manner that constitutes 

unjustifiable discrimination and a disguised restriction on international trade 

only to the extent that such imports have taken place in volumes that 

significantly undermine the achievement of the objective of the Import Ban; 
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(iv) reverses the Panel's finding, in paragraph 7.294 of the Panel Report, that the 

imports of used tyres under court injunctions have not resulted in arbitrary 

discrimination;  and finds, instead, that the imports of used tyres under court 

injunctions have resulted in the Import Ban being applied in a manner that 

constitutes arbitrary or unjustifiable discrimination within the meaning of the 

chapeau of Article XX;  and 

(c) with respect to Article XX of the GATT 1994, upholds, albeit for different reasons, 

the Panel's findings, in paragraphs 7.357 and 8.1(a)(i) and (ii) of the Panel Report, 

that the Import Ban is not justified under Article XX of the GATT 1994;  and 

(d) with respect to the European Communities' claims that the MERCOSUR exemption is 

inconsistent with Article I:1 and Article XIII:1 of the GATT 1994, finds that the 

condition on which the European Communities' appeal is predicated is not satisfied, 

and therefore does not consider it. 

259. The Appellate Body recommends that the DSB request Brazil to bring its measure,  

found in this Report, and in the Panel Report as modified by this Report, to be inconsistent with the  

GATT 1994, into conformity with its obligations under that Agreement. 
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Signed in the original in Geneva this 16th day of November 2007 by:  
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