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found that banning clove cigarettes makes a material contribution to the legitimate objective of
reducing youth smoking in the United States. Considering that the measure is a ban on cigarettes with
characterizing flavours for reasons of public health, the Panel fails to see how it could be possible,
under WTO rules, to exclude from the ban cigarettes with characterizing flavours from developing
countries. Indeed, a requirement to exclude a product that is harmful to human health from a ban,
solely on the grounds that the product is produced and exported by a developing country, would limit
Members' ability to regulate for public health purposes.

7.648 In the light of the foregoing, we find that Indonesia has not demonstrated that the
United States failed to "take account of" Indonesia's special financial, trade and development needs.

(e) Conclusion

7.649 The Panel therefore finds that, by failing to demonstrate that the United States did not take
account of the special development, financial and trade needs of Indonesia, in the preparation and
application of Section 907(a)(1)(A), Indonesia has failed to demonstrate that the United States acted
inconsistently with Article 12.3 of the TBT Agreement.

VIIl. CONCLUSIONSAND RECOMMENDATIONS
8.1 As described in greater detail above, the Panel finds that:

(a) Section 907(a)(1)(A) is a "technical regulation" within the meaning of Annex 1.1 of
the TBT Agreement;

(b) Section 907(a)(1)(A) is inconsistent with Article 2.1 of the TBT Agreement because it
accords to imported clove cigarettes treatment less favourable than that it accords to
like menthol cigarettes of national origin;

(©) by failing to demonstrate that the ban on clove cigarettes imposed by
Section 907(a)(1)(A) is more trade-restrictive than necessary to fulfil the legitimate
objective of reducing youth smoking, taking account of the risks non-fulfilment
would create, Indonesia has failed to demonstrate that Section 907(a)(1)(A) is
inconsistent with Article 2.2 of the TBT Agreement;

(d) by failing to request the United States to explain the justification for
Section 907(a)(1)(A) "in terms of Articles 2.2 to 2.4 of the TBT Agreement" through
its questions in document G/TBT/W/323, Indonesia has failed to demonstrate that the
United States acted inconsistently with Article 2.5 of the TBT Agreement;

(e) by failing to demonstrate that it would be "appropriate" to formulate the technical
regulation in Section 907(a)(1)(A) in terms of "performance”, Indonesia has failed to
demonstrate that Section 907(a)(1)(A) is inconsistent with Article 2.8 of the
TBT Agreement;

® by failing to notify to WTO Members through the Secretariat the products to be
covered by the proposed Section 907(a)(1)(A), together with a brief indication of its
objective and rationale, at an early appropriate stage, i.e., when amendments and
comments were still possible, the United States has acted inconsistently with
Article 2.9.2 of the TBT Agreement;

(2) by failing to demonstrate that it had requested the United States to provide particulars
or copies of Section 907(a)(1)(A) while it was still in draft form, Indonesia has failed
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to demonstrate that the United States acted inconsistently with Article 2.9.3 of the
TBT Agreement;
(h) by not allowing an interval of no less than six months between the publication and the

entry into force of Section 907(a)(1)(A), the United States has acted inconsistently
with Article 2.12 of the TBT Agreement;

(1) by failing to demonstrate that the United States did not take account of the special
development, financial and trade needs of Indonesia, in the preparation and
application of Section 907(a)(1)(A), Indonesia has failed to demonstrate that the
United States acted inconsistently with Article 12.3 of the TBT Agreement.

8.2 In the absence of any evidence or argument on the existence of urgent problems of health that
arose or threatened to arise for the United States at the time of adopting Section 907(a)(1)(A), the
Panel declinesto rule on Indonesia's claim under Article 2.10 of the TBT Agreement.

8.3 Having found that Section 907(a)(1)(A) 1is inconsistent with Article 2.1 of the
TBT Agreement, the Panel also declines to rule on Indonesia's claim under Article III:4 of the
GATT 1994,

8.4 Having declined to rule on Indonesia's alternative claim under Article III:4 of the
GATT 1994, the Panel further declines to rule on whether Section 907(a)(1)(A) is justified under
Article XX(b) of the GATT 1994.

8.5 Under Article 3.8 of the DSU, in cases where there is an infringement of the obligations
assumed under a covered agreement, the action is considered prima facie to constitute a case of
nullification or impairment of benefits under that agreement. Accordingly, we conclude that the
United States has nullified or impaired benefits accruing to Indonesia under the TBT Agreement, to
the extent that the United States has acted inconsistently with Articles 2.1, 2.9.2 and 2.12 of the
TBT Agreement.

8.6 Pursuant to Article 19.1 of the DSU, having found that the United States has acted
inconsistently with its obligations under Articles 2.1, 2.9.2 and 2.12 of the TBT Agreement, we
recommend that the Dispute Settlement Body request the United States to bring Section 907(a)(1)(A)
into conformity with its obligations under the TBT Agreement.




