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AUSTRALIA – APPLES1

(DS367)

PARTIES AGREEMENT TIMELINE OF THE DISPUTE

Complainant New Zealand SPS Arts. 2.2, 2.3, 5.1, 5.2, 5.5, 5.6, 
8, and Annexes A(1) and C(1)(a)

DSU Art. 11

Establishment of Panel 21 January 2008

Circulation of Panel Report 9 August 2010

Respondent Australia
Circulation of AB Report 29 November 2010

Adoption 17 December 2010

1. MEASURE AND PRODUCT AT ISSUE

• Measure at issue: Certain Australian measures restricting the importation of New Zealand apples based on concerns 
about the risk of entry, establishment and spread of the fire blight bacterium (Erwinia amylovora), the fungus European canker 
(Neonectria galligena), and apple leafcurling midge (ALCM) (Dasineura mali).

• Product at issue: Apples from New Zealand.

2. SUMMARY OF KEY PANEL/AB FINDINGS2

• SPS Annex A(1) (SPS measures): The Appellate Body upheld the Panel's finding that the 16 measures at issue, both as a 
whole and individually, constituted SPS measures within the meaning of Annex A(1) to the SPS Agreement.

• SPS Arts. 2.2, 5.1 and 5.2 (risk assessment): The Panel found that specific measures regarding each of the three pests 
at issue, as well as the “general” measures relating to these three pests, were inconsistent with Arts. 5.1 and 5.2, and that, by 
implication, these measures were also inconsistent with Art. 2.2 of the SPS Agreement. Australia appealed these findings only 
in regard to two of the three pests (fire blight and ALCM). The Appellate Body upheld the Panel's above findings regarding the 
two pests and the general measures relating to these two pests.

• SPS Arts. 5.5 and 2.3 (prohibition on discrimination and disguised restriction on international trade): The Panel found 
that New Zealand failed to demonstrate that the measures at issue were inconsistent with Art. 5.5 and, consequently, also failed 
to demonstrate inconsistency with Art. 2.3 of the SPS Agreement.

• SPS Art. 5.6 (appropriate level of protection – alternative measures): The Panel found that Australia's measures relating 
specifically to the three pests at issue were inconsistent with Art.5.6, and that New Zealand failed to demonstrate that the three 
“general” measures were inconsistent with Art. 5.6. Australia appealed these findings only in regard to two of the three pests 
(fire blight and ALCM). The Appellate Body reversed the Panel's findings of inconsistency in regard to the measures relating to 
these two pests, but was unable to complete the legal analysis of New Zealand's claim.

• SPS Art. 8 and Annex C(1): (a) (control, inspection and approval procedures): The Appellate Body reversed the Panel's 
finding that New Zealand's claim under Annex C(1)(a) and its consequential claim under Art. 8 fell outside of the Panel's terms 
of reference. In completing the analysis, the Appellate Body found that New Zealand had not established a violation of Annex 
C(1)(a) and Art.8.

• DSU Art.  11 (standard of review): The Appellate Body found that Australia had not established that the Panel acted 
inconsistently with Art. 11 in its treatment of the expert testimony or of Australia's risk assessment methodology.

1 Australia – Measures Affecting the Importation of Apples from New Zealand
2 Other issues addressed: requirements of panel request (DSU Art . 6.2); circulation of preliminary ruling; third party involvement in process 

leading to preliminary ruling; amicus curiae brief; open hearing, including for the Panel's meeting with the scientific experts; and due process in the 
selection and consultation of experts (SPS Art . 11.2 and DSU Art . 13.1), including the determination of questions posed to experts.


