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1. MEASURE AND PRODUCT AT ISSUE

• Measure at issue: United States Department of Commerce's (USDOC) (i) use of zeroing in two administrative reviews and (ii) 
“continued use” of zeroing in successive anti-dumping proceedings. 

• Product at issue: Certain orange juice imports from Brazil.

2. SUMMARY OF KEY PANEL FINDINGS

• ADA Art. 2.4 (dumping determination – fair comparison): The Panel concluded that the use of zeroing to determine margins 
of dumping and importer-specific assessment rates was inconsistent with Art. 2.4 because it involves a comparison between 
export price and normal value that will invariably result in a higher margin of dumping than would otherwise be the case. In 
reaching this conclusion, the Panel clarified that, for systemic reasons, it followed the Appellate Body's previous findings on the 
United States' use of zeroing in anti-dumping proceedings. The Panel found that the United States had used “zeroing” to calculate 
the margins of dumping and the importer-specific rates of the two Brazilian respondents investigation in the First and Second 
Administrative Review and thus acted inconsistently with Art. 2.4.

• ADA Art. 2.4 (dumping determination – continued use of zeroing): Brazil challenged the alleged continued use by the United 
States of zeroing in successive anti-dumping proceedings under the orange juice anti-dumping duty order by characterizing such 
continued use as “ongoing conduct”. In light of the Appellate Body's finding on a similar matter in US – Continued Zeroing and the 
scope of “measure” as clarified in previous disputes, the Panel concluded that the continued use of zeroing as “ongoing conduct” 
is a measure susceptible to WTO dispute settlement. The Panel concluded that Brazil established the existence of the alleged 
continued zeroing measure because the computer programme used by the USDOC to calculate the relevant margins of dumping 
contained the zeroing instruction. Although the zeroing instruction was not applied in the relevant proceedings at issue in this 
dispute because of the particular fact pattern of the original investigation, the Panel did not find this to invalidate Brazil's claim 
as the subject of Brazil's complaint was the very existence of the zeroing instruction in the computer programme, independent of 
its application. As the USDOC's use of “zeroing” in the First and Second Administrative Reviews was inconsistent with Art. 2.4, 
it necessarily followed, found the Panel, that the USDOC's “continued use” of zeroing under the orange juice anti-dumping duty 
order was inconsistent with Art. 2.4. 

3. OTHER ISSUES2

• Terms of reference (DSU Arts. 4 and 6): The United States asserted through a request for a preliminary ruling that the final 
results in the Second Administrative Review, one of the measures identified in Brazil's panel request, was outside of the Panel's 
terms of reference because it had not been identified in Brazil's consultations request. The Panel rejected the United States' 
request because it considered that Brazil's reference to the final results of the Second Administrative Review in its panel request 
did not expand the scope of the complaint presented in Brazil's request for consultations beyond the contours of what the United 
States could have reasonably understood the dispute to be about. 

1 US – Anti-Dumping Administrative Reviews and Other Measures Related to Imports of Certain Orange Juice from Brazil
2 Other issues addressed: status of adopted panel and Appellate Body reports; continued zeroing as a measure.


