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I INTRODUCTION

1.1 Inacommunication dated 29 July 1988 and circulated in document L/6381 Japan requested bilateral
consultations with the EEC under Article XXI11:1 of the General Agreement on Tariffs and Trade
(hereinafter referred to as” the General Agreement™) regarding Council Regulation (EEC) No. 1761/81
of 22 June 1987* and measures taken by the EEC under this Regul ation with respect to certain products
produced or assembled in the EEC by companies related to Japanese companies. In acommunication
dated 6 October 1988 and circulated in document L/6410 Japan informed the CONTRACTING PARTIES
that consultations on this matter had taken place between Japan and the EEC on 16 September 1988
but that these consultationshad not led to amutually satisfactory resolution. Japan, therefore, requested
the Council to establish apanel to examine this matter under Article XXI1I of the Genera Agreement.

1.2 Atitsmeeting on 19 and 20 October 1988 the Council agreed to establish apanel in the dispute
referred tothe CONTRACTING PARTIES by Japan in document L/6410 and authorized the Chairman
of theCouncil to draw up thetermsof referenceof this Panel and to designateits Chairman and members
in consultation with the parties to the dispute (C/M/226). At the same meeting, the delegations of
Australia, Canada, Hong Kong, Korea, Mexico, Thailand, Singapore and the United States reserved
their right to make a submission to the Panel.

1.3 In document C/165, dated 9 May 1989, the Charman of the Council informed the
CONTRACTING PARTIES of the terms of reference of the Pandl:

"Toexamine, inthelight of therelevant provisions of the General Agreement, thematter referred
to the CONTRACTING PARTIES by Japan in document L/6410 and to make such findings as
will assist the CONTRACTING PARTIES in making the recommendations or in giving the rulings
provided for in Article XXII1:2 of the General Agreement.”

These terms of reference were accompanied by the foll owing understanding between the parties
to the dispute:

"It is the understanding of the parties to the dispute that the standard terms of reference do not
preclude any party from arguing before the Panel that Article VI of the GATT should be
interpreted in light of the Agreement on Implementation of Article VI of the General Agreement
on Tariffsand Trade (BISD 265/171), nor do they preclude other parties from arguing differently.”

In the same document the Chairman of the Council informed the CONTRACTING PARTIES
that the composition of the Panel was as follows:

Chairman: Mr. Joseph A. Greenwald

Members: Mr. Timothy Groser
Mr. Christopher Thomas

Official Journal of the European Communities (O.J.) 1987, No. L 167 (26 June 1987), p.9. This
Regulation entered into force on 27 June 1987.
* EEC Comments on the Panel Report were reproduced in document L/6676




1.4 The Pand met with the parties to the dispute on 27 and 28 July and on 19 and 20 October 1989.
The Panel received written submissions from the following interested contracting parties. Austraia,
Canada, Hong Kong, Korea, Singapore and the United States. The Panel heard the delegations of
Australia, Hong Kong and Korea at its meeting in July 1989 and it heard the delegation of Canada
a its meeting in October 1989. The Panel submitted its Report to the parties to the dispute on
2 March 1990.

1. Factual aspects

2.1 Thematter referred to the CONTRACTING PARTIES by Japan in document L/6410 concerned
Council Regulation (EEC) No. 1761/87 of 22 June 1987 anditsapplication. ThisRegulation amended
Council Regulation (EEC) No. 2176/84 on protection against dumped or subsidized imports from
countries not members of the European Economic Community.* This amendment consisted of the
addition of anew paragraph 10 to Article 13 of this Regulation.? On 11 July 1988 the EEC Council
adopted Regulation (EEC) No. 2423/88° which replaced Council Regulation (EEC) No. 2176/84,
as amended. The provisions of Council Regulation (EEC) No. 1761/87 were incorporated into
Regulation (EEC) No. 2423/88 in Article 13:10.*

2.2 The preamble of Council Regulation (EEC) No. 1761/87 contained anumber of considerations
explaining the background and objective of the amendment. Thus, the third recital of the preamble
indicated that:

"... experience gained from the implementation of Regulation (EEC) No. 2176/84 has shown
that assembly in the Community of products whose importation in afinished state is subject to
anti-dumping duty may give rise to certain difficulties’.

According to thefourth recital, assembly or production in the EEC of such products was in particul ar
considered likely tolead to circumvention of theanti-dumping duty where (i) theassembly or production
was carried out by a party related or associated to any of the manufacturers whose exports of the like
product were subject to an anti-dumping duty and (ii) the value of the parts or materias used in the
assembly or production operation and originating in the country of origin of the product subject to
an anti-dumping duty exceeded the value of al other parts or materials used. The preamble further
stated that:

"... in order to prevent circumvention, it is necessary to provide for the collection of an
anti-dumping duty on products thus assembled or produced".

2.3 Article 13:10 of Council Regulation (EEC) No. 2423/88 provides that certain measures may
be taken if the following conditions are met:

- "assembly or production is carried out by a party which is related or associated to any of
the manufacturers whose exports of the like product are subject to a definitive anti-dumping
duty;

10.J. 1984, No. L 201 (30 July 1984), p.1.

2Article 13 of Council Regulation (EEC) No. 2176/84 and of its successor, Council Regulation
(EEC) No. 2423/88 is entitled "Genera provisions on duties’.

30.J. 1988, No. L 209(2 August 1988), p.1. ThisRegulationenteredintoforceon5 August 1988.

“0.J. 1988, No. L 209 (2 August 1988), p.13.



- theassembly or production operation was started or substantially increased after the opening
of the anti-dumping investigation;

- thevaue of parts or materials used in the assembly or production operation and originating
in the country of exportation of the product subject to the anti-dumping duty exceeds the
value of al parts or materials used by at least 50 per cent.

In applying this provision, account shall be taken of the circumstances of each case and,
inter aia, of the variable costsincurred in the assembly or production operation and of the
research and development carried out and the technology applied within the Community".

If the above-mentioned conditions are met, Article 13:10(a) provides that:

" Definitive anti-dumping duties may beimposed, by way of derogation from the second sentence
of paragraph 4(a), on products that are introduced into the commerce of the Community after
having been assembled or produced in the Community ..."

2.4 Article 13:10(c) governsthe determination of therate of the duty which, under Article 13:10(a),
may be imposed on products assembled or produced in the EEC:

"The rate of the anti-dumping duty shall be that applicable to the manufacturer in the country
of origin of thelike product subject to an anti-dumping duty to which the party in the Community
carrying out the assembly or production is related or associated. The amount of duty collected
shall be proportiona to that resulting from the application of the rate of the anti-dumping duty
applicable to the exporter of the complete product on the c.i.f. value of the parts or materials
imported; it shall not exceed that required to prevent circumvention of the anti-dumping duty."

2.5 Thelastsub-paragraph of Article 13:10(a) providesthat, if dutiesare applied under thisprovision
on products produced or assembled in the EEC,

"...the Council shdl, at the same time, decide that parts or materials suitable for use in the
assembly or production of such products and originating in the country of exportation of the
product subject to the anti-dumping duty can only be considered to be in free circulation insofar
as they will not be used in an assembly or production operation as specified in the first

sub-paragraph.”

2.6 Regarding the procedure for the "introduction into the commerce" of the EEC of the products
subject to duties under Article 13:10(a), Article 13:10(b) provides that:

"Productsthusassembl ed or produced shall bedeclared to thecompetent authoritiesbeforeleaving
the assembly or production plant for their introduction into the commerce of the Community.
For the purposes of levying an anti-dumping duty, this declaration shall be considered to be
equivalent to the declaration referred to in Article 2 of Directive 79/695/EEC."

2.7 Finaly, Article 13:10(d) provides that:

"The provisions of this Regulation concerning investigation, procedure and undertakings apply
to al questions arising under this paragraph.”

2.8 Duringthe period June 1987-October 1988 the EEC opened investigations under Article 13:10
withrespecttotheassembly or productioninthe EEC of fiveproducts: electronictypewriters, electronic
weighing scales, hydraulic excavators, plain paper photocopiers and ball bearings. Information on



these investigations is given in Annex . Investigations under Article 13:10 were opened
in December 1988 with respect to serial impact dot matrix printers and in July 1989 with respect to
video cassette recorders.

1. MAIN ARGUMENTS

Generd

3.1 Japan considered that Article 13:10 of Council Regulation (EEC) No. 2423/88 and the measures
taken by the EEC pursuant to this provision (imposition of duties on products assembled or produced
in the EEC and acceptance of undertakings) wereinconsistent with Article VI and violated Articles 1,
I1, Il and X of the General Agreement. Article 13:10 and the measures taken thereunder could not
be justified under Article XX(d) of the Genera Agreement. Consequently, the enactment of this
provision of the EEC anti-dumping Regul ation and theappli cati on of measures pursuant tothisprovision
constituted a primafacie nullification and impairment of benefits accruing to Japan under the Genera
Agreement. Japan requested the Panel to recommend to the Council that it request the EEC to withdraw
Article 13:10 of the Council Regulation (EEC) No. 2324/88 and to revoke the measures taken under
this provision.

3.2 TheEEC considered that duties applied pursuant to Article 13:10 of Council Regulation (EEC)
No. 2423/88 werenot inconsistent with Article 111 of the Genera Agreement because such dutieswere
not interna charges within the meaning of Article I1l1.  These duties were aso not inconsistent with
Article X of the General Agreement because the provisions under which they were applied were fully
transparent. Insofar as duties imposed under Article 13:10 were inconsistent with Articles |, 11 and
V1 of the Genera Agreement, such inconsistency was justifiable under Article XX(d).

Terms of Reference of the Pandl

3.3 Japan was of the view that the Panel should give due consideration to the provisions of the
Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade ("the
Anti-Dumping Code") which laid down rules for the interpretation and implementation of Article VI
of the General Agreement and to which both Japan and the EEC were Parties. Japan explained the
necessity to take into consideration the provisions of the Anti-Dumping Code by pointing out that the
EEC had notified the provisions now appearing in Article 13:10 of Council Regulation (EEC) No.
2423/88 to the Committee on Anti-Dumping Practices asan amendment to its anti-dumping legislation.

3.4 The EEC agreed that Article VI of the General Agreement had to be interpreted in light of the
provisions of the Anti-Dumping Code. As one of the participants in the negotiations which had led
to the conclusion of thefirst Anti-Dumping Code in 1967 and toitsrevisionin 1979, the EEC attached
great importance to the observance of provisions of the Code by al Parties to the Code. However,
the question before the Panel waswhether the provisionsof Article 13:10 of Council Regulation (EEC)
No. 2423/88 and the measurestaken pursuant to these provisions could bejustified under Article XX (d)
of the General Agreement. The question of circumvention of anti-dumping duties through assembly
operationsin animporting country had never been envisaged when the Anti-Dumping Code was drafted
and was, consequently, not addressed in the Code.

General observations by the parties to the dispute

3.5 Japan noted that since the early 1980s there had been a sharp increase in the number of
anti-dumping investigations opened by the EEC of imports from Japan. In applying its anti-dumping
legiglation, the EEC had devel oped new methodol ogieswhich, when applied tothestructuresandtrading



patterns of Japanese companies, created artificial dumping margins.! Japan reserved itsrightsto raise
these and other aspects of the anti-dumping Regulation of theEEC beforetheappropriate GATT bodies.

3.6 Japan pointed out that since 1980 there had been a steady increase of Japanese direct investments
in manufacturing operations in the EEC and in other countries. The increased direct investment in
the EEC had been caused by a number of factors such as the necessity to locate production facilities
closer to the markets where the production was sold, the appreciation of the yen, the wish to avoid
trade restrictive measures such as those resulting from the arbitrary findings of dumping by the EEC
authorities and the apprehension concer ning the effects of the compl etion of the EEC' sinternal market.
Direct Japanese investment in the EEC had in genera been welcomed by host countries in the EEC
because it had created loca employment and led to increased local value added. Thisinvestment had
also been the result of efforts by Japan and the EEC to promote industrial co-operation.

3.7 Japan madethefollowing observations on the provisionsin Article 13:10 of Council Regulation
(EEC) No. 2423/88. The text of this Article was brief and much was left to the interpretation of
the provisions in this Article on a case-by-case basis. The "related or associated party” criterion in
Article 13:10(a) meant that EEC producerswerenot subject to thisprovision even if they were engaged
in assembly operations and used parts of Japanese origin.> Thus, this Article discriminated against
affiliates of Japanese companies. The criterion of a "substantial increase" of assembly operations
following the opening of an anti-dumping investigation implied that " circumvention" could be found
even where theinvestment in the EEC had been made prior to the opening of the origina anti-dumping
investigation.® Thethird criterionin Article 13:10(a), relating to thevalue of partsused in the assembly
process and originating in the country of export of the finished product in comparison with the value
of al parts used, had turned out to be the most important factor in investigations under this Article.

3.8 Regarding the last sub-paragraph of Article 13:10(a), Japan considered that the effect of this
provision was that imported parts, which would otherwise bein free circulation after having been customs
cleared, weredenied freecirculationinthe EEC and were considered to beintroduced into thecommerce
of the EEC at the time when the assembled product left the factory in the EEC. Thus, these parts
weretreated as if the assembly plant were located in a free-trade zone. In redity, however, none of
the factories subject to investigation under Article 13:10 had been located in free-trade zones and in
all casesimported parts and components had been delivered to these factories after payment of normal
customs duties. The procedure laid down in Article 13:10(b) for the collection of duties on products
assembled or produced in the EEC was a completely new procedure which imposed serious administretive
burdens on the companies involved. In this context, Article 13:10 used the concept of "introduced
into the commerce" of the EEC in a different sense from the meaning of this concept in Article VI

YJapan referred in this respect to the methodology used by the EEC in the comparison of normal
valueswith export prices based on an asymmetrica deduction of costs, the determination of constructed
values including unredistic profits and the calculation of dumping margins based on a comparison
between a weighted average of domestic prices with export prices established on a
transaction-by-transaction basis.

2Japan pointed out in this context that in some cases the producers who had filed petitions for
imposition of duties under Article 13:10 had included firms with EEC capital which were related to
Japanese companies, e.g. Rank Xerox Ltd. inthecaseof theinvestigationsof plain paper photocopiers.
Council Regulation (EEC) No. 3205/88 of 17 October 1988 extending the anti-dumping duty imposed
by Regulation (EEC) No. 535/87 to certain plain paper photocopiers assembled in the Community,
0.J. 1988, No. L 284 (19 October 1988), p.37. Thus, even among "related parties' there was a
certain discrimination based on the degree of Japanese ownership.

3See, e.g., Council Regulation (EEC) No. 3205/88 of 17 October 1988, ibid., pp.37-38,

paragraph 11. o



of the General Agreement. Article VI referred to situations where products were "introduced into
the commerce of another country”, while Article 13:10 concerned the introduction into the commerce
of the EEC of products manufactured in the EEC.

3.9 Regarding the provisions of Article 13:10(c) of Council Regulation (EEC) No. 2423/88 on the
calculation of therate of thedutieson products assembled in the EEC, Japan considered that theformula
used to calculate this rate discriminated against parts or materialsimported from the country of export
of thefinished product subject to anti-dumping duties. Although therate of these dutieswas determined
on the basis of the anti-dumping duty applicable to exports of individua exporters, the duties were
imposed not only on parts exported by those exporters but on all imported parts or materias from the
country in question. Furthermore, Article 13:10 did not provide for the possibility of a decrease of
the amount of duties to be paid in cases where adecrease occurred in the proportion of parts imported
from the country of export of the finished product subject to anti-dumping duties.

3.10 With respect to the procedura provisionsin Article 13:10, Japan pointed out that there was no
reference to the contents and procedure for the acceptance of undertakings. Hence, there was no
transparency. Moreover, thisArticle did not providefor the possibility of refunds and administrative
reviews in cases where dumping margins had changed.

3.11 Japan pointed to the following specific aspects of the investigations carried out so far under
Article 13:10 of Council Regulation (EEC) No. 2423/88. The investigations had been opened upon
receipt of petitions from industries producing finished products rather than from industries producing
parts of such finished products. As shown by the questionnaire used by the EEC Commission in
investigations under Article 13:10, such investigations focused not on whether dumping and injury
occurred, but on the proportion of the vaue of parts used in the assembly process and originating in
the country of export of the finished product subject to anti-dumping duties.  In four of the six
proceedings initiated so far, the investigation periods had included periods preceding the adoption of
Council Regulation (EEC) No. 1761/87.2 The EEC Commission had established weighted averages
of the proportions of the value of imported parts and materialsoriginating in Japan. Asaresult, duties
could be imposed even where towards the end of the investigation period the value of parts used in
the assembly process and originating in Japan represented less than 60 per cent of the total value of
all parts used.

3.12 Japan noted that according to the explanation given by the EEC, the purpose of Article 13:10
of Council Regulation (EEC) No. 2423/88 was to prevent an exporter whose products were subject
to anti-dumping duties when exported to the EEC, from "circumventing” or "evading" those duties
by establishing anassembly plant withintheEEC. However, thisexplanation wasnot sufficient because
theterm " circumvention" had not been defined by the EEC. The provisionsof Article 13:10 deviated

1Japan noted that, inthecase of theinvestigation of plain paper photocopiers, oneof thecomplainants
included Rank Xerox, acompany which produced finished products using parts imported from Japan
and which was related to Fuji Xerox Co. Ltd. See Council Regulation (EEC) No. 3205/88, O.J.
No. L 284 (19 October 1988), p.37, paragraph 8.

*The reference periods in these six investigations were as follows:

electronic typewriters: 1 January 1987-31 July 1987
electronic weighing scales: 1 January 1987-31 July 1987
hydraulic excavators: 1 January 1987-30 September 1987
plain paper photocopiers: 1 April 1987-31 January 1988

ball bearings: 1 December 1987-31 May 1988

seria impact dot matrix printers: 1 July 1988-31 December 1988



from the norma framework for anti-dumping messuresin that under these provisions regulatory measures
could be taken with respect to foreign investment in the EEC and imports into the EEC of parts or
components without any regard to whether or not there was dumping.  That the objective of
Article 13:10 was fundamentaly different from the objective of normal anti-dumping measures was
illustrated by the provision in the second sub-paragraph of Article 13:10(a) that, in considering the
possible application of duties on products assembled within the EEC, account had to be taken, inter
alia, of the variable costs incurred in the assembly operation, the research and development carried
out and thetechnology applied withinthe EEC. Such factorswereirrelevant to the question of whether
dumping took place and indicated that this Article was being used for industrial policy purposes.

3.13 Japan also argued in this connection that Article 13:10 entailed discrimination between
foreign-capitaized companies and domestic-capitalized companies whereas normal anti-dumping measures
provided equal competitive conditions for domestic and foreign companies. Discrimination between
producers of finished products in the EEC resulted from this provision because under Article 13:10
complainants were free to use imported parts while the defendants were not.* Moreover, in practice
Article 13:10 served as an instrument to promote industries producing parts in the EEC. Although
partsindustriesin Japan were well devel oped and internationally competitive, their exportsto the EEC
were restricted as a result of the measures taken under Article 13:10. This applied in particular in
cases where proceedings under Article 13:10 led to the acceptance of undertakings which provided
for an increase of the percentage of parts procured locally. Furthermore, manufacturersin the EEC
related to Japanese companies often needed to transfer technology to loca manufacturers of parts supplied
by these manufacturers and this also helped to promote parts industries in the EEC.

3.14 Japan considered that the measures imposed under Article 13:10 of Council Regulation (EEC)
No. 2423/88 imposed a very great burden on the companies subject to such measures.  Firstly, the
amount of the duties which had been imposed so far had been considerable.? Secondly, a company
which wanted to avoid being subjected to an anti-circumvention duty or which wanted its offer of an
undertaking to be accepted had to purchase at least 40 per cent of the value of al parts used in the
production or assembly process from non-Japanese sources and had to increase the proportion of parts
purchased from EEC sources. Thus, such acompany would increase the proportion of parts procured
locally even where this was not consistent with economic considerations. Given that the industries
in the EEC producing mechanical and electronic parts were not as well developed as in Japan, such
a company was faced with increased costs for the purchase of localy produced parts. It aso had
to transfer technology to local parts suppliers or run the risk of a deterioration of the quality of parts
used in its production process and it had to cope with delay in the delivery of the locally procured
parts. Thirdly, theinvestigation processunder Article 13:10 a so imposed aburden on the companies
investigated, especialy as to the information which had to be provided regarding the origin of parts
and components used in the production process in the EEC.

3.15 Japan also considered that Article 13:10 of Council Regulation (EEC) No. 2423/88 entailed
restrictions on trade in parts and components imported from Japan. The imposition of duties under
this provision had substantially the same effect asin the case where such duties were imposed directly
on theimports of parts and components. Furthermore, adecrease of partsimported from Japan would
occur as aresult of efforts of companies engaged in assembly operations in the EEC to increase the
proportion of parts originating in other countries. In Japan parts and components were generally

Japan pointed out in this respect that only foreign capitalized companies were defendants in
proceedings under Article 13:10.

?In the case of el ectronic typewritersthe duties per unit assembledinthe EEC varied between 21,82
and 56,14 ECU; in the case of electronic weighing scales the duty imposed was 65,63 ECU per unit
assembled, and in the case of plain paper photocopiers the duties varied between 28 and 225 ECU.



produced by companies which were not producing the finished products. These companies had not
been subject to the investigations in the EEC resulting in the imposition of definitive anti-dumping
duties on imports of finished products or to subsequent investigations under Article 13:10. Nevertheess,
measures taken under Article 13:10 resulted in a restriction on exports of parts and components of
these companies without there being any opportunity for these companies to defend themselves. In
this respect Japan pointed out that under Article 13:10 parts manufactured by companies other than
those whose exports of finished products were subject to definitive anti-dumping duties were treated
unfavourably in the calculation of whether the value of parts or materials used in the assembly process
and originating in the country of export of the finished product subject to definitive anti-dumping duties
exceeded the value of al other parts or materias by more than 50 per cent and in the determination
of the amount of duties to be imposed.

3.16 Japanwasof theview that therewas alack of transparency in theimplementation of Article 13:10
which resulted from the fact that the EEC had not promulgated specific rules on important aspects
of thisprovision such asthe methodol ogy for determining the country of origin of the parts or materias
used in the assembly process and the contents and procedures for the acceptance of undertakings.
Thelack of clarity regarding the rulesto determinethe origin of parts or materials would lead Japanese
companies engaged in production operations in the EEC to purchase at least 45 to 50 per cent of their
parts from non-Japanese suppliersin order to ensure that they would attain the 40 per cent threshold.
Furthermore, direct investment in the EEC concerning products not yet subject to anti-dumping duties
when imported could be found to congtitute " circumvention™ when, following anti-dumping investigations
on the imported finished products, the local production in the EEC was increased. This created an
incentivefor companiesto increasethe proportion of partsprocured locally even beforean anti-dumping
duty investigation had beeninitiated. Thus, the uncertainty at the time when the investment was made
regarding possible future measures under Article 13:10 effectively required such companies to raise
the level of local content of their production operations.

3.17 TheEEC provided thefoll owing explanation of the background of the adoption of the amendment
now appearing in Article 13:10 of Council Regulation (EEC) No. 2423/88. In the mid-1980s the
EEC had imposed anti-dumping duties on imports of certain products of Japanese origin. A common
characteristicof theseproductswasthat they weretechnically sophisti cated and produced and distributed
by well-known Japanese multinational companies with large financial resources at their disposal.
Following theimposition of these duties, the domestic industries concerned in the EEC had complained
that the duties were ineffective because, despite the application of these duties, domestic producers
were gtill compelled to compete with prices of the dumped products in the EEC which remained stationary
or which in some cases even declined. Producersin the EEC had explained this situation by pointing
to thefact that the cost of assembling the productsin question by a" screwdriver" processwasrelatively
low in relation to the value of these products; asaresult, the exportersin question had chosen to export
the parts of the finished products to the EEC or to third countries for subsequent assembly. These
assembled products were then introduced into the commerce of the EEC, thereby circumventing the
duties imposed on the finished products when imported directly from Japan. These views had been
advanced in particular with respect to three products the imports of which had been subject to
anti-dumping duties for some time (hydraulic excavators, electronic weighing scales and e ectronic
typewriters) and with respect to plain paper photocopierswhich had been the subject of aninvestigation
opened in August 1985 and on which definitive anti-dumping duties had been imposed in February 1987.
The EEC authorities had been aware of similar alegations by domestic producers in other countries,
notably in Canada and the United States.

3.18 The EEC further noted that a Report of the Committee on Externa Economic Relations of the
European Parliament, adopted on 3 July 1986, had recommended inter alia that anti-dumping duties
be imposed on the component parts of finished products found to have been dumped in order to prevent
circumvention of duties on imports of such products through the establishment of assembly facilities




within the EEC.* In light of the views expressed by domestic producers and the European Parliament,
the EEC Commission had examined the allegation that the anti-dumping measures applied by the EEC
were being circumvented by producers who had started assembly operations in the EEC. This
examination confirmed that there had been a considerable decline of imports of the finished products
in question following the imposition of definitive anti-dumping duties. This decline of imports of the
finished products had coincided with adramaticincrease of theimports of components of these products
destined for assembly inthe EEC by subsidiariesof theexportersof the products subject to anti-dumping
duties. Thisincrease of imports of components had been al the more striking because in most cases
such components had not previously been imported into the EEC. In addition, the EEC authorities
had found an increase, for most exportersfrom zero, inthevolume of thesefinished products assembled
inthe EEC from theimported components. At thesametime, pressreportshad suggested thelikelihood
of further increases of assembly operations in the EEC and of imports of relevant components. In
someinstances these reports had indicated that the main reason for the establishment of assembly plants
in the EEC wasto avoid the payment of anti-dumping duties. Finally, it had been found in the course
of the examination by the EEC authorities that, contrary to what had been expected, no perceptible
increase had occurred of the price of the finished products introduced into the commerce of the EEC
and that, in certain instances, prices had been even lower than those established in the anti-dumping
duty investigations which had led to the imposition of the anti-dumping duties. It had thus become
evident that exporters who had been found to have dumped and thereby caused injury to domestic
industriesin the EEC were able to continue to sell the productsin question in the EEC without taking
account of the anti-dumping duties by merely transferring a limited part of the assembly process to
the EEC.

3.19 TheEEC provided the Panel with statisticson theval ue of plain paper photocopiersand el ectronic
typewriters imported directly from Japan and the volume of these products assembled in the EEC by
companies related to Japanese producers. These data, covering the period 1981-1988, showed that
in these cases, asin a number of other cases, direct imports of the finished products from Japan had
declined dramatically following theimposition of anti-dumping dutiesand that importshad beenrepl aced
progressively by sales of identical products assembled in the EEC and containing a preponderance of
partsimported from Japan. The obvious result of theincrease of thistype of assembly operations had
been the erosion of the payment of anti-dumping dutiesand, thus, of the guarantee which such payment
provided concerning the costs and prices of the products concerned.

3.20 The EEC argued that the imposition of anti-dumping duties guaranteed a cost increase for the
importer which was intended to eliminate theinjurious effect of the dumping. Without this guarantee,
an exporter could vary prices in the Community at will. Thus, the continued effectiveness of this
guarantee was essentia for the EEC to prevent the recurrence of injurious dumping. Circumvention
of the payment of the duty would nullify this guarantee. It was thus the maintenance of this guarantee
which was of primary concern to the EEC and which had led to the adoption of anti-circumvention
measuresby the EEC. Theneed for such action had a so been felt by some of the main trading partners
of theEEC, and in particular by the United States. The EEC had, however, recognized that any action
to deal with this problem of circumvention would have to be subject to specific constraints. Thus,
it had been considered to be of paramount importance that any measurestaken to deal with thisproblem
should be in conformity with the obligations of the EEC under the General Agreement and that,
consequently, such measures should be confined to those strictly necessary to ded with the circumvention
of the anti-dumping duties. The EEC had aso taken into consideration the need to avoid acting in
an arbitrary manner and the need to provide interested parties, in particular exporters and parties carrying
out assembly operations in the EEC, an opportunity to refute any allegations of circumvention made

A resolution including this recommendation had been adopted by the European Parliament on
6 October 1988.
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against them. Furthermore, the EEC had considered it desirable to ensure, as far as possible, that
any measures taken should be the least disruptive of trade and that such measures should not impede
genuine inward investment in the EEC. Findly, it had been considered necessary to ensure that
measures could be applied without undue delay in order to remedy as quickly as possible the injury
caused by the dumped imports. In light of these considerations, the EEC Commission had examined
various conceivable courses of action. This examination had led to the conclusion that within the
framework of the General Agreement Article VI and Article XX(d) constituted the only relevant
provisionsregarding the application of measures against circumvention of anti-dumping dutiesthrough
importation of components and subsequent assembly in the EEC. After considering possible ways
of dealing with the problem of circumvention of anti-dumping duties under Article VI of the Genera
Agreement”, the EEC had cometo the conclusion that the only appropriatelega basisunder the General
Agreement on which it could base measures against circumvention was Article XX(d).

3.21 TheEEC considered that the practice of application of Article 13:10 demonstrated that measures
had been taken under this provision only when the existence of circumvention was indisputable. In
the cases investigated so far the value of parts or materials used in the assembly operationsin the EEC
and originating in the country of export of the finished product had invariably accounted for more than
70 per cent and in most cases more than 80 per cent of the total value of the parts or materias used
in these operations. Where duties had initially been applied to products assembled in the EEC,
undertakings had been offered by the companies concerned which had been accepted by the EEC
Commission. As of July 1989 no extended anti-dumping duty was being collected on products
assembled in the EEC.

3.22 The EEC explained that the imposition of duties under Article 13:10(a) required a derogation
from the second sentence of Article 13:4(a)* because Directive 79/623/EEC? required that norma customs
duties (including anti-dumping duties) be paid when goods were "released for free circulation” in the
EEC, which normally occurred when goods were imported into the EEC. Under Article 13:10,
however, the payment of duties imposed to prevent circumvention of anti-dumping duties took place
when products were "introduced into the commerce" of the EEC. Since this inevitably occurred at
a stage different from importation, a derogation from the second sentence of Article 13:4(a) was
necessary.

3.23 Regarding the meaning of the expression "introduced into the commerce of the Community”
inArticle 13:10(a) and thedifferencebetween thisconcept and the concept of " releasefor freecirculation
in the Community" in Article 2:1 of Council Regulation (EEC) No. 2423/88, the EEC pointed out
that "release for free circulation in the Community" was a term used in the EEC customs legislation
inorder toredizeaprinciplelaid down in Article 10 of the EEC Treaty. Under this principle, goods
imported from third countries were to be considered to be on an equal footing with goods originating
inthe EEC ("infreecirculation") if import formalities had been complied with and any customs duties
which were payable had been levied. When goods were assembled in the EEC under circumstances
which indicated that anti-dumping duties had been circumvented, goods could, as a matter of fact, be
considered to have been released without all customs duties payable, including anti-dumping duties,
having been levied. Thissituation called for redress and, therefore, thelevying of anti-dumping duties

“Infra, paragraphs 3.86-3.89

The second sentence of Article 13:4(a) provides that the obligation to pay anti-dumping or
countervailing duties is incurred in accordance with Directive 79/623/EEC.

Council Directive 79/623/EEC of 25 June 1979 on the harmonization of provisions paid down
by law, regulation or administrative action relating to customs debt. O.J. 1979, No. L 179
(17 July 1979), p.31. Part A of Title| of this Directive provides how a customs debt is incurred
on importation.
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was considered to be postponed until the moment where the assembled goods were "introduced into
the commer ce of the Community”. The concept of postponement of the collection of the customs duties
payable was emphasized by the lega fiction that the imported parts and materials in question could
only be considered to be in free circulation insofar as they would not be used in an assembly or
production operation as specified in the first sub-paragraph of Article 13:10(a).

3.24 In response to a question by the Panel, the EEC confirmed that Article 13:10 was applicable
only when a definitive anti-dumping duty was in force and did not apply to cases in which imports
were subject to price undertakings.

3.25 Regarding thelast sub-paragraph of Article 13:10(a), the EEC explained that in practicethe EEC
authorities first conducted an investigation to determine whether the circumstances necessary for the
imposition of duties under Article 13:10 existed. If thisinvestigation led to the conclusion that parts
or materials had been used in the assembly or production in the EEC of aproduct under circumstances
which constituted circumvention, the EEC Council, when establishing that an anti- circumvention duty
should beimposed, would at the sametimedecidethat partsor materialssuitablefor usein the assembly
or production of the product concerned and originating in the country of exportation of the product
subject to the original anti-dumping duty could only be considered to be in free circulation insofar
as they would not be used in an assembly or production operation which fulfilled the criteria for
circumvention. Thus, effectively alegal fiction was created. This procedure ensured that only the
parts or materials used in the assembly process and imported from the country in question would be
affected by the anti-circumvention duty, while al other imported parts or materials would be in free
circulation in the EEC once they had been customs-cleared and the normal customs duties had been
paid. Thisprocedurehad been devised because goodsin free circulation should normally not be subject
to import duties of any kind. Consequently, the partsin question could not be deemed to bein free
circulation in the EEC until introduced into the commerce of the EEC as part of the assembled product
subject to the anti-circumvention duty. The procedure foreseen in the last sub-paragraph of
Article 13:10(a) applied only to parts or materialsimported after the EEC Council had imposed duties
on products assembled or produced in the EEC.

3.26 Regarding Article 13:10(b), the EEC explained that the "declaration" referred to in that
paragraph was made on the same entry form or document (Single Administrative Document) as used
for the customs clearance of imported products. With respect to the second sentence of this paragraph,
the EEC explained that under Article 2 of Directive 79/695/EEC" the obligation to pay customs duties
was created by the declaration referred to therein.  Since duties imposed under Article 13:10(a) had
to be collected in the same manner as normal customs duties, it had been necessary to provide that
the declaration made when goods were introduced into the commerce of the EEC after having been
assembled in the EEC was the equivaent of the declaration provided for in Directive 79/695/EEC
regarding the importation and release for free circulation of products in the EEC.

3.27 Regarding the provisions in Article 13:10(c) concerning the calculation of the rate of the duty
on products assembled in the EEC, the EEC explained that the use of the word "proportiona” in this
paragraph was intended to have the result that only a certain proportion of the normal anti-dumping
duty applicable to finished products imported into the EEC would be collected as anti-circumvention
duty. This proportion was calculated by multiplying the rate of the anti-dumping duty applicable to

!Council Directive 79/695/EEC of 24 July 1979 on the harmonization of proceduresfor therelease
of goods for free circulation, O.J. 1979, No. L 205 (13 August 1979), p.19.
This might lead to the conclusion that an anti-circumvention duty at alevel lower than that described
above would be sufficient to prevent circumvention.  Such a situation had, however, not yet been
encountered and accordingly, no detailed methodology had been established in this respect.
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the exporter concerned by the proportion of the finished product assembled in the EEC represented
by the parts imported from the country of export of the finished product. This methodology had the
desired effect that no anti-circumvention duty would beimposed on any valueadded during the assembly
operation of the finished product or on the value of any parts or materials imported from any country
other than the country of export of the finished product subject to definitive anti-dumping duties.
Regarding the requirement in Article 13:10(c) that the rate of the duty on products produced or assembled
in the EEC "shall not exceed that required to prevent circumvention of the anti-dumping duty"”, the
EEC explained that when taking decisions regarding the amount of duty required to prevent circumvention
of the original definitive anti-dumping duty al relevant factors had to be taken into account; the EEC
considered that such rel evant factorsincluded level s of research and devel opment and technol ogy applied
within the EEC.

3.28 The EEC explained that the provisions of Article 13:10 of Council Regulation (EEC) No. 2423/88
applied only to assembly operations carried out within the EEC and were not applicabl e to the assembly
of productsinthird countries. When finished products, subject to anti-dumping duties, were assembled
in third countries and exported to the EEC, the EEC would apply itsnormal rules of origin® applicable
to imports from third countries to determine whether the finished product in question originated in
the country of export of the finished product subject to anti-dumping duties.?

Arguments concerning the consistency of Article 13:10 of Council Regulation (EEC) No. 2423/88
and of measures applied under this provision with the General Agreement

(i) ArticlesVI, I and 1l

3.29 Japan noted that Article 13:10(a) of Council Regulation (EEC) No. 2423/88 described the duties
which could be applied pursuant to this provision as "definitive anti-dumping duties’. In bilateral
consultations and in discussions in the Committee on Anti-Dumping Practices the EEC had confirmed
that these duties were of the same nature as anti-dumping duties.® It was, therefore, necessary to first
analyse the duties under Article 13:10 in light of the requirements of Article VI of the General
Agreement.

3.30 Japanarguedthat, inview of thefact that Article VI1:1 of the Genera Agreement defined dumping
asasituation in which " products of one country are introduced into the commerce of another country”
a prices less than the norma vaue of such products, it was clear that the duties imposed under
Article 13:10 could not be considered to be consistent with Article VI:1 if one considered that these
duties wereimposed on finished products introduced into the commerce of the EEC after having been
assembled inthe EEC. Consequently, the only way in which the duties imposed under Article 13:10
could possibly beinterpreted as anti-dumping duties within the meaning of Article VI wasby assuming
that these duties were levied on the imported parts used in the assembly of the finished products in
the EEC. If one anayzed these duties as anti-dumping duties on imported parts, it was evident that
these anti-dumping duties were imposed in violation of the basic requirements of Article VI of the Generd
Agreement. Firstly, aviolation of Article VI:2 and 6(a) resulted from the fact that these duties were
applied inthe absence of an investigation of whether theimported partswere dumped and causing injury
to adomestic industry in the EEC. Secondly, the amount of the anti-dumping duty applied pursuant
to Article 13:10 on imported parts was not based on any margin of dumping established with respect

!Council Regulation (EEC) No. 802/68 on the common definition of the concept of origin of goods
0.J. 1968, No. L 148 (28 June 1968), p.1

>The EEC noted that such a case had recently arisen regarding certain photocopiers assembled in
the United States.

3Japan referred in this context to document ADP/W/174.
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tosuch parts. Thirdly, Article 13:10 did not contain aprovision for apossiblerefund of anti-dumping
duties onimported parts.* Japan further pointed out that Article 1 of the Anti-Dumping Code provided
that:

"Theimposition of an anti-dumping duty isameasure to be taken only under the circumstances
provided for in Article VI of the General Agreement and pursuant to investigations initiated ...
and conducted in accordance with the provisions of this Code."

It was, therefore, clear that anti-dumping duties were allowed exclusively under the circumstanceslaid
down in Article VI of the General Agreement. Duties imposed under Article 13:10, if considered
as duties on imported parts, were not in conformity with Article VI of the Genera Agreement and
could, therefore, not be justified as anti-dumping duties.

3.31 Japanarguedthat, giventhat the dutiesimposed pursuant to Article 13:10 could not be considered
to have alegal basisin Article VI of the Genera Agreement, it was necessary to examine whether
such duties were in conformity with other provisions of the General Agreement. These duties could
be characterized either asinterna charges or as customs duties. Because the nature of the duties was
ambiguous, it wasdifficult toidentify exactly and definitively whether thesedutieswereinterna charges
or customsduties. Whilethereweresubstantial argumentsinfavour of regarding thesedutiesasinterna
charges, Japan considered that these duties were inconsistent with the General Agreement in either
case.

3.32 Japan pointed out that Article 13:10 of Council Regulation (EEC) No. 2423/88 provided for
the imposition of duties on products produced or assembled in the EEC on the basis of the proportion
of parts imported from Japan used in the production or assembly of such products. As such, these
duties could be seen as aspecial type of customs duties levied on parts imported from Japan. Support
for thisview could befoundin thefact that under Article 13:10 partsimported from Japan were denied
free circulation in the EEC even after normal customs duties had been paid on imports of such parts.
If one considered the duties imposed under Article 13:10 as customs duties on imported parts, these
dutiesviolated Article 1:1 of the General Agreement becausethey wereimposed only on partsimported
from Japan; thus, discrimination occurred between parts originating in Japan and like products of
third countries. Moreover, aimost al parts originating in Japan on the importation of which duties
had been levied under Article 13:10 were products for which the EEC customs tariff was bound.
Thus, the imposition of duties on these parts was a so inconsistent with Article 11:1(b) of the General
Agreement.

3.33 The EEC argued that of the Articles of the General Agreement referred to by Japan, Articles |,
Il and VI related to customs duties, border taxes and equivalent levies at the border, while Article I11
related to interna taxes. Under the General Agreement a measure was either a duty, i.e. a charge
of any kind imposed on or in connection with importation, or an internal tax. These categories were
mutually exclusive and could not apply to the same measure. The samelogic applied to therelationship
between Articles |, Il and VI on the one hand and Article I11 on the other.

3.34 The EEC considered that duties imposed under Article 13:10 of Council Regulation (EEC)
No. 2423/88 were customs duties. In support of this view it pointed to the following facts. Firstly,
the purpose of these duties wasto eliminate circumvention of anti-dumping duties on imported finished
products; consequently, these duties were applied "in connection with importation”. Secondly, the

YJapan provided the Pandl with information on a case in which a request for a refund of duties
applied under Article 13:10 had been rejected by the EEC Commission.



-14 -

nature of these duties was identical to the nature of the anti-dumping duties they were intended to
enforce.* Thirdly, dutiesimposed under Article 13:10 of Council Regulation (EEC) No. 2423/88 were
collected by the customsauthoritiesin EEC member Statesunder proceduresidentical to the procedures
for the collection of customs duties on goods imported into the EEC from third countries. Finally,
duties collected under this provision formed part of the own resources of the EEC in the same way
as customs duties on imports from third countries whereas taxes normally formed part of the revenue
of the member States.

3.35 The EEC aso argued in this connection that anti-circumvention duties were imposed not on
imported parts or materials but on the finished product assembled or produced in the EEC. Such
duties could only be imposed if an anti-dumping duty was in force on imports of the finished product
in question; anti-circumvention duties were merely constituting an extension of such anti-dumping
duties to cover the like product assembled in the EEC. The obligation to pay such extended duties
was created through a customs declaration which had to be made when the product assembled in the
EEC was introduced into the commerce of the EEC. That the duties applied under Article 13:10 of
Council Regulation (EEC) No. 2423/88 were duties imposed "in connection with importation" was
also underlined by the provision in Article 13:10 that parts or materials imported from the country
of export of the finished product subject to anti-dumping duties and imported for assembly in the EEC
by arelated party could not be considered as being in free circulation in the EEC until the finished
assembled product wasintroduced into the commerce of the EEC. Given that the anti- circumvention
duties imposed under Article 13:10 constituted customs duties within the meaning of Article | of the
Genera Agreement, therecould beno question of any violation of Article 111 and the question of whether
these measures involved the least possible degree of inconsistency with provisions of the General
Agreement had to be evaluated by examining these measures in light of Articles |, 1l and VI of the
Genera Agreement.

3.36 The EEC argued that duties gpplied under Article 13:10 of Council Regulation (EEC) No. 2423/88
were intended to eiminate circumvention of anti-dumping duties. Whether such duties were called
anti-circumvention duties, extended anti-dumping duties or normal anti-dumping duties was merely
aquestion of semantics. Nevertheess, the duties which were circumvented were definitive anti-dumping
duties and this was the reason why any duties imposed to enforce the collection of the circumvented
duties could logicaly also be termed definitive anti-dumping duties.

3.37 Regarding the status under Article VI of the General Agreement of measures applied under
Article 13:10 of Council Regulation (EEC) No. 2423/88, the EEC argued that, while normal
anti-dumping investigations had to be carried out in full conformity with Article VI, non-compliance
with regulations imposing definitive anti-dumping duties following such investigations was a separate
and additional issue arising after the application of Article VI and from behaviour not covered by
Article VI. Thisissue of non-compliance was specificaly dealt with by Article XX(d) of the General
Agreement. Furthermore, where consistency with Article VI was possible, in particular with respect
to procedural aspects of measures under Article 13:10, the EEC had ensured such consistency by
providing that the provisions of Council Regulation (EEC) No. 2423/88 "concerning investigation,
procedure and undertakings' applied mutatis mutandis to all questions arising under Article 13:10".

The EEC considered that support for the view that enforcement measures have the same nature
as the measures they aim to enforce could be found in the reasoning of the Panel Report in the dispute
regarding measures by the EEC on animal feed proteins, BISD 255/49.

"See infra, paragraphs 3.86-3.89 for the views of the EEC on the reasons why measures under
Article VI could not adequately deal with the problem of "circumvention” of anti-dumping duties.
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3.38 Regarding Article I, the EEC pointed out that Article VI specifically provided for an exception
to the most-favoured-nation principle of Article . Since anti-dumping duties were limited in scope,
measures taken under Article XX (d) should not have a scope which was any broader and which would
resultin an extension of theexceptionunder Article VI to themost-favoured-nation concept in Article 1.
Therestrictivenatureof theprovisionsof Article 13:10 ensured that dutiesimposed under that provision
would not entail such an extension. Aslong as the discrimination caused by the measures to prevent
circumvention of anti-dumping duties was proportionate to the discrimination caused by the normal
anti-dumping duties, the anti-circumvention measures did not involve any discrimination which would
be unjustifiable under Article XX(d). Japan was incorrect in considering any discrimination as
unjustifiable within the meaning of Article XX. If one was enforcing measures which were lawfully
discriminatory, such as anti-dumping duties, one could not be denied the right to be similarly
discriminatory to the extent necessary for the enforcement of such lawfully discriminatory measures.

3.39 RegardingArticle Il of theGenerd Agreement, the EEC argued that anti-dumping dutiesimposed
under Article VI were invariably additional to ordinary customs duties. Consequently,
anti-circumvention measures were also additiona to ordinary customs duties. As long as these
anti-circumvention measures were proportionate to the normal anti-dumping duties which they were
designed to enforce, there was no extension of the exception to Article Il provided for by Article VI.

(ii) Articlelll

3.40 Japan argued that it was also possible to regard duties provided for in Article 13:10 of Council
Regulation (EEC) No. 2423/88 asinterna chargesif one considered the following aspects of the duties
applied under Article 13:10. Article 13:10 provided for the imposition of duties:

"... on products that are introduced into the commerce of the Community after having been
assembled or produced in the Community ..."

Article 13:10(b) provided that:

"Productsthusassembl ed or produced shall bedeclared to the competent authoritiesbeforeleaving
the assembly or production plant for their introduction into the commerce of the Community."

Thus, theexpresslanguageof Article 13:10indicated that the dutiesimposed under this provision could
be considered to be internal charges on finished products assembled within the EEC. However,
according to Article 13:10(c), the rate of duty applied to such finished products depended upon the
value of the imported parts or materials contained in the product assembled within the EEC. While
duties were formally imposed upon products produced or assembled within the EEC (i.e. on domestic
products) these duties were indirectly imposed on imported parts and were used to afford protection
to domestic production.  Japan pointed out that the interpretation of the duties imposed pursuant to
Article 13:10 of Council Regulation (EEC) No. 2423/88 as interna charges on imported parts was
consistent with the reasoning of the Panel established in the dispute concerning the Belgian family
alowances.® In this connection Japan referred to the following passage of the Report of this Panel:

"After examining the legal provisions regarding the methods of collection of that charge, the
Panel cameto the conclusion that the 7.5 per cent levy was collected only on products purchased
by public bodies for their own use and not on imports as such, and that the levy was charged,
not at the time of importation, but when the purchase price was paid by the public body. In
those circumstances, it would appear that thelevy wasto betreated asan'interna charge' within

BISD 1S/59
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the meaning of paragraph 2 of Article 111 of the General Agreement, and not as an import charge
within the meaning of paragraph 2 of Article I1."*

Duties applied pursuant to article 13:10 of Council Regulation (EEC) No. 2423/88 were, in effect,
imposed only on parts or materials purchased by certain manufacturers located within the EEC for
their own use.  Furthermore, these duties were imposed at the time when the finished products
incorporating the imported parts or materias left the factory and not at the time of importation of the
partsor materials. Thus, it was consistent with past GATT practice, as evidenced by the Panel Report
on the Belgian Family Allowances, to consider these duties as internal charges. Japan further noted
that customs authorities collected not only customs duties but also collected internal chargesin some
cases; thus, duties collected by customs authorities were not necessarily customs duties.

3.41 Japan noted that Article 111:1 of the General Agreement provided that:

"The contracting parties recognize that interna taxes and other internal charges ... should not
beapplied toimported or domestic products so asto afford protectionto domestic production ( )."

Article I11:2 provided that:

"The products of the territory of any contracting party imported into the territory of any other
contracting party shall not be subject, directly or indirectly, to interna taxes or other internal
charges of any kind in excess of those applied directly or indirectly to like domestic products.
Moreover, no contracting party shall otherwise apply internal taxes or other internal changes
to imported or domestic products in a manner contrary to the principles set forth in

paragraph 1. ()".

The duties applied by the EEC pursuant to Article 13:10 of Council Regulation (EEC) No. 2423/88
could be considered internal charges which were levied directly on finished domestic products and
indirectly on imported parts. Asinternal charges on the domestic finished products these duties were
inconsistent with Article 111:1 of the Genera Agreement in that they constituted direct charges on
domestic products designed to afford protection to domestic production. Asinterna charges applied
indirectly onimported partsor materias, thesedutieswereinconsistent with Article I11:2 of the General
Agreement.

3.42 Japan considered that, if oneregarded the duties applied under Article 13:10 asinterna charges,
they wereinconsistent not only with Article 111:1 and 2 but also with Article I:1 and I11:4 of the General
Agreement. These charges violated the principle of Most-Favoured-Nation treatment laid down in
Article I:1inthat they wereimposed on adiscriminatory basison partsimported fromaspecific country.
Furthermore, Article 13:10(a) provided that the value of parts or materids used in the assembly operation
and originating in the country of export of the finished product subject to duty must exceed the value
of al parts of materials used by at least 50 per cent; this criterion for the application of duties was
inconsistent with Article 1:1 of the General Agreement because it meant that parts imported from a
specific country received less favourable treatment than parts imported from third countries. This
criterion was aso inconsistent with Article 111:4 of the General Agreement which provided that:

"The products of the territory of any contracting party imported into the territory of any other
contracting party shall be accorded treatment no | essfavourabl ethan that accorded to like products
of national originin respect of al laws, regulations and requirements affecting their internal sale,
offering for sale, purchase, transportation, distribution or use.”

Ybid., p.60
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The inconsistency of this criterion with Article 111:4 resulted from the fact that it entailed atreatment
of partsimported from a specific country which was|ess favourable than the treatment of domestically
produced parts.

3.43 The EEC argued that measures applied under Article 13:10 of Council Regulation (EEC)
No. 2423/88 were not internal measures within the meaning of Article Il of the General Agreement.
If, however, the Pandl were to take a different view, it would have to disregard the arguments made
by Japan relating to Articles |, II and VI of the General Agreement. If these measures were to be
considered under Article 111, the relevant question would be whether they involved the least possible
degree of inconsistency with this Article. In this respect the EEC made the following observations.
Insofar as there was any inconsistency with Article 111:1 and 2, as aresult of the fact that the allegedly
internal measures discriminated against imports, such discrimination against imports was necessary
and justifiable under Article XX (d) because these measures were intended to secure compliance with
anti-dumping duties, which by their very nature involved discrimination against imports. Japan also
appeared to argue that measures under Article 13:10 were discriminatory within the meaning of Article 111
insofar as duties were levied only on products assembled by companies which had a relationship with
exporters of the finished product subject to anti-dumping duties and not on all purchasers of the parts
imported for assembly or for other purposes. To the extent that there was any discrimination in this
area, such discrimination only resulted from the necessity under Article XX (d) not to go further than
what was necessary to diminate circumvention of anti-dumping duties which by definition were similarly
discriminatory. Inaddition, since only parties subject to an anti-dumping duty could circumvent such
a duty, anti-circumvention measures could normally only be applied where the relevant assembly
operation was carried out on behalf of such parties, i.e. by parties related to or associated with the
exporter subject to duty.

3.44 Toillustrate this latter point, the EEC made a distinction between three types of importation
of parts. Firstly, importation of partstook placefor replacement purposesor for usein the production
of finished products the importation of which was not subject to anti-dumping duties. In these cases
therewasgenerally no question of circumvention of anti-dumping duties and no duties could beimposed
under Article 13:10inthesecases. Secondly, parts could beimported by or on behalf of partiesrelated
to or associated with exporters whose exports of the finished product were subject to anti-dumping
duties. If al relevant criteriaof Article 13:10 were met, circumvention of anti-dumping duties could
be established in such cases and duties could be imposed under Article 13:10. Finaly, parts could
beimported by importers and assemblerswho were unrelated to exporters whose products were subject
to anti-dumping duties. From a corporate standpoint these companies were in a position which was
very different from that of related assemblers.  Since only parties subject to an anti-dumping duty
could circumvent such aduty, anti-circumvention measures could normally only be applied where the
relevant assembly operation was carried out on behaf of such parties, i.e. by parties related to or
associ ated with the exporterswhaose products wer e subject to anti-dumping duties. Thesituation would
be different if the party carrying out assembly operations was not really independent but, for example,
merely a sub-contractor of the exporter. The logical implication of the argument of Japan was that
anti-circumvention duties should be imposed on parties engaged in assembly operations of a finished
product irrespective of therelationship of such parties with exporterswhose exports of the like product
were subject to anti-dumping duties.  Interestingly, in bilateral discussions between Japan and the
EEC prior to the adoption of Council Regulation (EEC) No. 1761/87 in June 1987 the possibility to
apply anti-circumvention duties in this manner had been discussed and rejected by Japan.

3.45 The EEC argued that measures taken under Article 13:10 of Council Regulation (EEC) did not
involve any local content requirements and were not inconsistent with Article I11:4 and 5. The text
of Article 13:10 did not contain any reference to alocal content requirement. Under this provision,
afinding that circumvention of anti-dumping duties had taken place could not be made if more than
40 per cent of thevalue of al parts or materials used in the assembly process of the product in question
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did not originate in the country of export of the like product the importation of which was subject to
anti-dumping duties. The specific origin of parts which did not originate in the country of export
of the finished product subject to anti-dumping duties was irrelevant for the purpose of determining
whether circumvention occurred. The EEC had never imposed duties under Article 13:10 on the ground
that 40 per cent or more of the parts or materials used in an assembly process did not originate in the
EEC. Inthe nineteen cases in which investigations under Article 13:10 had been terminated without
imposition of duties, the value of parts originating in the EEC and the value of partsin third countries
other than Japan had been considered together to arrive at atotal percentage of the value of parts used
of non-Japanese origin. The proportion of parts originating in the EEC and parts originating in third
countries other than Japan had varied from case to case. In some cases more than 40 per cent of the
value of al parts used in the assembly operation had been of EEC origin while in other cases the
percentage of the value of all parts used accounted for by parts originating in the EEC had been less
than 40 per cent. Inany event, thedistinction between partsoriginatinginthe EEC and partsoriginating
in third countries other than Japan had not played any rdle in investigations under Article 13:10.

3.46 Japan considered that the undertakings accepted by the EEC in the context of proceedings under
Article 13:10 of Council Regulation (EEC) No. 2423/88 violated Articles | and 1I1 of the General
Agreement. Such undertakingswereanintegral part of theapplication of Article 13:10 and compliance
with such undertakings was legally enforceable.* All proceedings under Article 13:10 initiated so far
had been concluded by undertakings or, where initially duties had been imposed, those duties had
subsequently been replaced by undertakings.? The contents of such undertakings was suggested by
the EEC itself.® Undertakingsunder Article 13:10 were enforceabl e because companies which offered
undertakings assumed that duties would be imposed under Article 13:10 if such undertakings were
not respected. Given that the terms of reference of the Pand referred explicitly to the 'application’
of Article 13:10 and that undertakings constituted an integral part of the application of this provision,
it was appropriate for the Panel to examine the undertakings accepted by the EEC in the context of
proceedings under Article 13:10.

3.47 Japan argued that the requirements imposed by the EEC regarding the contents of undertakings
under Article 13:10 wereinconsistent with the General Agreement for thefollowing reasons. Firstly,
the requirement to undertake to increase the value of parts or materials used in the assembly operation
of non-Japanese origin was inconsistent with Article I:1 of the General Agreement because it resulted
in a treatment of parts imported from Japan which was less favourable than the treatment of parts
imported from third countries. Secondly, this requirement aso violated Article I11:4 of the General
Agreement because it resulted in aless favourable treatment of imported parts than of domestically
produced parts. Thirdly, the requirement to increase the value of parts or materials of EEC origin
was inconsistent with Articles 111:4 and 5 of the Genera Agreement in that a specific proportion of
the parts used was required to be purchased from domestic suppliersin the EEC.

3.48 Japan provided the Panel with a copy of a standard format which it claimed was used by the
EEC Commission for the presentation of undertakings by companiesinvolved in investigations under
Article 13:10, and presented a specific example of such an undertaking. It also provided information
ontwo specific casesinwhich offersof undertakingshad initially been refused by theEEC Commission.
From letters written by the EEC Commission to the companies in question it was evident that the

YJapan referred in this context to the Panel Report on the administration of the Canadian Foreign
Investment Review Act which had concluded that undertakings to purchase Canadian goods were covered
by Article 111:4 of the General Agreement because they were legaly enforceable. BISD 305140,
158.

2See Annex .

3 Infra, paragraph 3.48.
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Commission's initial refusa to accept these offers had been based on the fact that the offers did not
provide for a commitment to use a proportion of parts of EEC origin deemed satisfactory by the
Commission. It was significant that when revised offers of undertakings from these companies had
eventually been accepted, these undertakings had contained acommitment to procure morethan 40 per
cent of parts used in the assembly operation from EEC sources. In general, for an undertaking to be
accepted by the EEC Commission, companies involved in investigations under Article 13:10 were
required (i) to maintain the level of non-Japanese parts used in the assembly operation at more than
40 per cent; (ii) to increase the proportion of parts used of EEC origin; (iii) to reach within a certain
period of time the proportion of parts originating in countries other than Japan and the proportion of
parts originating in the EEC if these proportions had fallen upon the start of the production of a new
model, and (iv) to provide the Commission on a regular basis with relevant information. The
requirements for the acceptance of undertakings were thus stricter than the conditions of application
of duties under Article 13:10. These requirements led to discrimination not only against Japan but
against any third country, in particular as a result of the condition that there be an increase of the
proportion of partsprocured from EEC sources. Japan considered that the conditionsfor the acceptance
of undertakings under Article 13:10 amounted, in effect, to aloca content requirement.

3.49 The EEC doubted that the issues raised by Japan regarding the acceptance of undertakings in
investigations under Article 13:10 of Council Regulation (EEC) No. 2423/88 fell within the terms of
reference of the Panel. Under the rules of the Genera Agreement and the Anti-Dumping Code
acceptance of undertakingswas not mandatory but |eft to the discretion of individual contracting parties.
The EEC was practicdly the only contracting party which frequently accepted undertakings in the context
of anti-dumping investigations. The practice of the EEC in this respect went beyond what was
prescribed by the General Agreement and the Anti-Dumping code. Undertakings might be suggested
by the EEC to exporters. However, if undertakings were formally offered by an exporter or by a
company carrying out an assembly operation in the EEC, this was a unilateral decision of the party
in question. In al investigations under Article 13:10 in which offers of undertakings had been made
the companies concerned had been large multinational firms assisted by well experienced lawyers.
Even if one assumed arguendo that these firms had, in fact, offered undertakings which went beyond
what was necessary to eliminate the circumvention of anti-dumping duties, this would not mean that
a "requirement” within the meaning of Article 1l had been imposed on these companies. In this
connection Japan had referred to the Report of the Panel in the dispute between the United States and
Canada regarding the Canadian Foreign Investment Review Act which had taken the view that certain
undertakings might fall within the meaning of the term "requirement” in Article I11:4 of the Genera
Agreement in view of the fact that these undertakings were legaly enforceable.r However, under
Article 13:10 duties could not be imposed on the ground that a party engaged in assembly operations
who had made an undertaking did not procure acertain percentage of the parts used in such operations
from EEC sources.

3.50 Regarding the cases in which investigations under Article 13:10 of Council Regulation (EEC)
No. 2423/88 had resulted in the acceptance of undertakings, the EEC pointed out that the companies
concerned had been those found to have practised highly injurious dumping and to have circumvented
the anti-dumping duties which had been the result of their unfair trading practices. In view of this
some consideration had been givenin thefirst anti-circumvention investigations (four out of thirty-five)
to the question of how sourcing could be moved from Japan not only to third countries but also to
the EEC. Thishad been donein order to avoid difficulties in establishing which parts werein reality
of non-Japanese origin; the EEC had never intended to exclude imports of parts which genuinely
originated inthird countries. It might bethat aconsequence of this early approach had been that certain
Japanese companies had undertaken to maintain a specific level of EEC content in their sourcing of

'BISD 305/140
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parts. However, no offer of an undertaking had ever been refused solely on the ground that the offer
did not provide for sufficient local sourcing. Following these initia cases, the EEC had changed its
approach somewhat in order to avoid any ambiguity regarding its policy with respect to undertakings
and in some cases where doubts had persisted the original undertakings had been amended. If in
subsequent cases Japanese companies had undertaken to maintain certain levels of EEC content this
had been done because of normal commercia considerations as could be seen from the fact that the
content of each undertaking varied from company to company. It depended entirely on theindividua
company concerned whether EEC content was specifically provided for or not in an undertaking, and
the percentage of partsprocuredinthe EEC was not afactor in considering whether undertakings offered
were satisfactory.

3.51 TheEEC pointed out that in gpproximately 50 per cent of the undertakings which had been accepted
inproceedingsunder Article 13:10 of Council Regulation (EEC) No. 2423/88 noreferenceto aspecific
level of parts of EEC origin existed. Asregards the other cases, the companies in question had not
been under any constraints regarding the contents of the undertaking. What mattered was only that
at least 40 per cent of the value of parts used in the assembly process was of non-Japanese origin.
If parties carrying out assembly operationsin the EEC who had given undertakings wished to change
the composition of the parts ratio an amendment was possible.

3.52 The EEC provided to the Panel a copy of a note addressed by the EEC in April 1989 to the
Japanese authoritiesin which the EEC had explained that the attainment of acertainlevel of local content
was not a criterion taken into consideration in investigations under Article 13:10. The text of this
note made clear the concerns of the EEC regarding a possible misinterpretation by Japanese companies
of the criteriafor the acceptance of undertakings and indicated that what was required was that at least
40 per cent of the value of parts used in the assembly process in the EEC was accounted for by parts
originating in any country inside or outsidethe EEC, except the country of export of thefinished product
subject to anti-dumping duties.

(@iii) Article X

3.53 Japan considered that Article 13:10 of Council Regulation (EEC) No. 2423/88 and the measures
taken under this provision lacked transparency and thereby violated Article X:1 and X:3 of the General
Agreement, in particular in respect of the criteria for the acceptance of offers of undertakings and the
methodology for determining the origin of parts used in assembly operations within the EEC. The
EEC had not made public the criteriaused in the consideration of offersof undertakingsin proceedings
under Article 13:10. While the conditions under which duties could be imposed were defined in the
text of Article 13:10, the only available information regarding the conditions under which the EEC
would consider undertakings acceptable consisted of letters and oral explanations by the EEC officials
to companies involved in proceedings under thisArticle. From thisinformation it could be concluded
that the conditionsfor the acceptance of undertakingswerestricter than the conditionsfor theimposition
of duties.

3.54 Japan pointed out that the issue of the determination of the origin of parts or materials used in
assembly operations in the EEC had led to difficulties, in particular in cases where parts were used
which were manufactured in the EEC or in third countries other than Japan and which contained
sub-components imported from Japan. It was only after an investigation under Article 13:10 was
started that companies engaged in assembly operations within the EEC were in aposition to ascertain
how the EEC Commission would determine the origin of the parts used in these operations. Problems
had aso arisen because of the fact that in some cases the EEC had denied the validity of certificates
of origin which had been issued in its Member States for the parts used by companies in assembly
operations. The determination of the origin of the parts entailed a heavy administrative burden on
the companies concerned which were required to provide detailed information on the origin of parts
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procured from suppliers, information which was often difficult to obtain. Furthermore, in determining
the value of parts of Japanese origin, the EEC had used the free-into-factory price of parts used in
assembly plantsin the EEC, which meant that customs duties paid on partsimported from Japan were
included in the value of these parts. Finadly, in practice there existed the possibility of changesin
thecriteriato determineorigin. For example, the method used to determine origin in the investigation
of electronic typewriters differed from the method used to determine origin in the photocopiers case,
eventhough Article X:3of the General Agreement required that such rulesbeadministeredinauniform
and reasonable manner.  Furthermore, on 3 February 1989 the EEC Commission had adopted Regulation
(EEC) No. 288/89 on the determination of the origin of integrated circuits.® Under the rules set forth
in this Regulation many semi-conductors produced in the EEC by companies related to Japanese
companiesweretreated as being of Japanese origin whereas under the previously applicable rules such
semi-conductors had been treated asbeing of EEC origin. Thishad ledto problemsfor certain Japanese
producersinthe EEC of electronictypewritersand plain paper photocopi erswho had given undertakings
on the assumption that such semi-conductors would be treated as being of EEC origin.

3.55 TheEEC wasof theview that the arguments of Japan regarding theinconsistency of Article 13:10
of Council Regulation (EEC) No. 2423/88 and measures taken under this provision with Article X
of the General Agreement were unfounded. Article 13:10 provided for precise rules which were
relatively easily understood and applied. Inaddition, it providedfor full procedura rightsfor interested
parties involved in investigations. Regarding the question of the determination of origin raised by
Japan, the EEC pointed out that the EEC rules of origin had been laid down in Council Regulation
(EEC) No. 802/68 and in implementing Regulations.  Stable and foreseeable provisions regarding
criteriato determine the origin of goods were important for international trade and for this reason an
International Convention on the Simplification and Harmonization of Customs Procedures had been
concluded in 1973 in Kyoto.? It was noteworthy that, while the EEC and many of its trading partners
had accepted aframework of rules of origin laid down in this Convention and had undertaken to apply
this framework, Japan had never accepted the framework established by this Convention even though
it had in the proceedings before this Panel and on other recent occasions argued in favour of more
precise internationally agreed rules of origin.

(iv) Article XX(d)

3.56 Japan argued that Article 13:10 of Council Regulation (EEC) No. 2423/88 and the measures
taken under this provision, which it considered were inconsistent with Articles |, I, 111, VI and X
of the Genera Agreement, could not be justified under Article XX(d). Article XX was applicable
where a contracting party applied measures inconsistent with other provisions of the Generd Agreement.?
It was, therefore, necessary to first establish how Article 13:10 and its application violated other
provisions of the General Agreement before one could examine Article XX(d) asapossiblelega basis
of these measures. Past GATT practice indicated that the responsibility to demonstrate that the
conditions of application of Article XX(d) were met rested with the contracting party which invoked
this provision.* It was, consequently, the responsibility of the EEC to explain what in this case were
the"lawsor regulation... notinconsistent withtheprovisionsof thisAgreement" andhow Article 13:10

10.J. 1989, No. L 33 (4 February 1989), p.23.

?International Convention on the Simplification and Harmonization of Customs Procedures, done
in Kyoto, 13 March 1973, entered into force on 25 September 1974.

3Japan referred in this respect to the Panel Report on section 337 of the United States Tariff Act
of 1930, as amended, L/6439, paragraphs 3.10 and 5.9.

“Japan referred in thisconnection to the Panel Report on the administration of the Canadian Foreign
Investment Review Act, BISD 305140, paragraph 5.20.



-22 -

and the measures applied thereunder could be justified as being " necessary to secure compliance” with
such "laws or regulations'.

3.57 Japan argued that anti-dumping measures taken under Article VI of the Genera Agreement were
derogations from fundamenta obligations laid down in Articles | and Il of the General Agreement.
Assuch, therulesin Article VI on the application of anti-dumping measures needed to be interpreted
narrowly.  Under Article VI anti-dumping measures could be taken only under precisely defined
circumstances.  Further rules on the implementation of Article VI had been laid down in the
Anti-Dumping Code. Therulesin Article VI and in the Anti-Dumping Code would be undermined
if contracting parties resorted to Article XX(d) to justify unilateral departures from these rules under
the pretext that action was necessary to prevent "circumvention” of anti-dumping measures. Given
that Article VI provided for alimited exception to genera obligations under the General Agreement,
measures taken under Article XX(d) for the alleged purpose of prevention of "circumvention” of
anti-dumping measures had to be examined carefully in order to determine whether an exception going
beyond what was permitted under Article VI was necessary.

3.58 Japan considered that the Genera Agreement permitted trade restrictive measures only in
exceptional circumstances. The mere existence of economic injury was not a sufficient ground under
the General Agreement to imposetraderestrictivemeasures. On the contrary, the General Agreement
prohibited such measures except in certain specific cases. If an exporter shifted his commercia
operations from operations in respect of which trade restrictive measures were provided for (e.g. the
export of productsat dumped prices) to other operations such asdirect investment in aforeign country,
for which the General Agreement did not provide for the possibility to take trade restrictive measures,
the mere fact that the local production by the exporter in the foreign country might have a negative
effect on domestic producers in that country could not be a justification to extend the application of
restrictive measures taken with respect to the dumped exportsto the loca production in the importing
country because such local production and the importation of parts for usein loca production did not
constitute dumping.

3.59 Japan further argued that, while the EEC had used the terms "circumvention" and "evasion”
to justify the amendment to its anti-dumping Regulation, these terms appeared nowherein the General
Agreement or in the Anti-Dumping Code. These terms had negative connotations and suggested a
deceptive behaviour. It was necessary to clarify whether these terms referred to specific situations
in respect of which the General Agreement allowed for the application of trade restrictive measures
or whether they simply referred to actions which were considered undesirable by EEC industries.
The EEC had explained theterm™ circumvention” by pointing out that inanumber of instancesexporters
whose exports of finished products to the EEC were subject to anti-dumping duties had established
"screwdriver" assembly facilities in the EEC and that in such operations only a limited part of the
assembly process had been transferred to the EEC.  This allegation was unfounded. Data on the
nature of the operations of Japanese producers in the EEC of eectronic typewriters, plain paper
photocopiersand dot matrix printers showed that the production process carried out by these producers
in the EEC was substantialy identical to the production process of these products in Japan and that
the value added in the EEC by these producers was substantial. It was, therefore, not correct to
characterize these operations as "screwdriver” assembly operations.

3.60 With respect to the argument of the EEC that anti-circumvention measures had been necessary
because domestic industries in the EEC had continued to suffer injury even after the imposition of
definitive anti-dumping duties, Japan also argued that the EEC had not provided sufficient factual
evidence of injury caused by what the EEC perceived as"circumvention”. Reference had been made
by the EEC to increasesin local production and decreasesin the volume of exports of finished products
by certain Japanese companies as evidence of "circumvention" and to prices of products assembled
in the EEC as evidence of injury to domestic producers; these two elements, however, were not
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sufficient to determine the existence of a rea problem of "circumvention" or of injury to domestic
industries caused by such "circumvention”. The EEC assumed a direct causal relationship between
the initiation of an anti-dumping duty investigation on finished products and the increase in the volume
of such products assembled in the EEC. However, there were other factors explaining the expansion
of such assembly operations, such asthe sharp rise of the Japanese yen, policiesof EEC member States
to encourage foreign direct investment and the accel erating pace of theinternationalization of corporate
activities.

3.61 Japan further pointed out that, while the EEC had argued that there had been no perceptible increase
of the prices of finished products assembled in the EEC and that in certain cases these prices had even
been lower than the prices established in theinvestigations which had led to the application of definitive
anti-dumping duties, Article 13:10 did not provide for any examination of prices at which products
assembled in the EEC were sold. The EEC had aso not provided any factua evidence in support
of this allegation and in one case a Japanese company engaged in assembly operations in the EEC had
increased the prices at which it sold finished products in the EEC. Furthermore, in order to show
the existence of injury to domestic industries as aresult of the alleged circumvention, it was necessary
to consider not only prices, other economic indicators aso needed to be taken into account. The
EEC had, however, not provided any factua evidence that injury to its domestic industries could be
established on the basis of such other economic factors.

3.62 Japan considered that, if one assumed arguendo that there were situations in which exporters
wished to avoid the effects of anti-dumping duties on finished products by exporting parts of such
productsat dumped pricesfor loca assembly in theimporting country, contracting partieswereobliged
tofirst try to deal with such situations by applying measures which werein conformity with Article VI
of the General Agreement. The EEC had argued that the conduct of anti-dumping investigations on
imported parts would not be an appropriate way of dealing with problems of "circumvention” of
anti-dumping dutiesthrough assembly operationsin view of thelargenumber of such partswhichwould
have to be investigated. This argument was, however, not sufficient to demonstrate that adequate
measures against such "circumvention” could not be taken under Article VI. If assembly operations
were redly limited to the type of "screwdriver” assembly described by the EEC, the number of
sub-assembliesimported for final assembly wasnecessarily small. For example, inthecaseof e ectronic
typewritersthefinal assembly invol ved four to seven sub-assemblies; anti-dumping investigationscould
be carried out with respect to each of these sub-assemblies.  Furthermore, in case of aleged
"circumvention™ of anti-dumping duties through " screwdriver" assembly operations, only those parts
supplied by exporterswhose exportsof finished productswere subject to definitive anti-dumping duties
to related companies carrying out the assembly operation needed to be investigated which meant that
the number of transactions which had to be investigated was limited. Theinvocation of Article XX(d)
to justify measures to prevent "circumvention™ of anti-dumping measures presupposed that such measures
could not be taken under Article VI of the General Agreement. The EEC had not demonstrated that
normal anti-dumping investigations under Article VI could not adequately deal with this problem.

3.63 Japan considered that measures necessary to secure compliance with anti-dumping laws or
regulations could be based on Article XX (d) where such measures could not be taken under Article VI
of the General Agreement. For measuresto bejustifiable under Article XX(d) thefollowing conditions
had to be met. Firstly, the "laws or regulations” with which compliance was sought had to be "not
inconsistent” with the General Agreement. Secondly, the measuresin respect of which Article XX(d)
was invoked had to be "necessary to secure compliance with those "laws or regulations’. Thirdly,
measures taken under Article XX(d) were subject to the requirement that they were not applied "in
amanner which would constitute ameans of arbitrary or unjustifiabl e discrimination between countries
where the same conditions prevail, or a disguised restriction on internationa trade ...".



=24 -

3.64 Regarding the term "laws or regulations' in Article XX(d), Japan considered that in this case
these "laws or regulaions’ presumably were the relevant parts of Council Regulation (EEC) No. 2423/88"
and the individua Regulations imposing definitive anti-dumping duties on the finished products in respect
of whichthe EEC had applied Article 13:10 of Council Regulation (EEC) No. 2423/88. Japan doubted
that this genera anti-dumping Regulation of the EEC and the Regulations imposing definitive
anti-dumping duties in specific cases could be considered to be "not inconsistent with the provisions
of this Agreement” in view of the fact that the methodology applied by the EEC in its anti-dumping
investigations led to artificial margins of dumping.

3.65 Japan was of the view that, even if one assumed that the EEC anti-dumping Regulation and the
individual Regulations imposing definitive anti-dumping duties were "laws or regulations ... not
inconsistent with the provisions of this Agreement”, Article 13:10 of Council Regulation (EEC) No.
2423/88 and the measures based on that provision could not be regarded as "measures necessary to
secure compliance" with those Regulations. " Compliance" with those Regulations would mean that
anti-dumping dutiesleviedwereproperly paid. Itwas, however, clear that Article 13:10did not purport
to ensure that anti-dumping duties would be paid properly. Rather, this Article provided for the
imposition of duties on locally assembled finished products or imported parts of finished products on
which anti-dumping duties could not normally be imposed under the provisions of Council Regulation
(EEC) No. 2423/88. Thus, Article 13:10 and the measures based on this Article were irrelevant to
the question of the "compliance" with Council Regulation (EEC) No. 2423/88 or with the individual
Regulations imposing definitive anti-dumping duties in specific cases.

3.66 Japanarguedinthiscontext that theobjective of anti-dumping measures, asdefinedinArticle VI1:2
of the General Agreement, was "to offset or prevent dumping" by means of the imposition of an
anti-dumping duty (or acceptance of a price undertaking) on imported products found to have been
dumped and causing or threatening material injury to adomesticindustry. It wasimportant to consider
how Article 13:10 of Council Regulation (EEC) No. 2423/88 related to this objective.  Under this
Article duties could be imposed on products assembled in the EEC on the basis of criteria which were
entirely unrelated to theissue of whether dumping wasbeing offset or prevented and whether compliance
with anti-dumping duties was being secured.

3.67 Japan further argued in this connection that in order to show that measures under Article 13:10
were "necessary to secure compliance" with Regulations imposing anti-dumping duties, the EEC had
to demonstrate that the situation which had necessitated the imposition of the origina definitive
anti-dumping duties continued to exist. Thus, there had to be evidence of a continuation of dumping
and injury caused by such dumping. Of particular importance in this context was the existence of
acausal relationship between any margins of dumping established with respect to imported parts and
any aleged injury to the domestic industry producing finished products. In the absence of dumping
of the imported parts, there could be no justification for the imposition of anti-dumping duties. In
this respect Japan disagreed with the view of the EEC that "circumvention" of anti-dumping duties
by assembly could occur without the parts imported for use in the assembly being dumped.
Furthermore, if there was no injury to the domestic industry producing the finished products, or if
no causal relationship existed between such injury and the import of dumped parts there would aso
be no justification for the imposition of anti-dumping duties. If one examined the measures taken
by the EEC in light of these considerations it was clear that, since the application of Article 13:10
of Council Regulation (EEC) No. 2423/88 did not involveinvestigations of whether dumping and injury
existed, these measures could not be regarded as "necessary to secure compliance” with Council
Regulation (EEC) No. 2423/88 or with individual Regulations imposing definitive anti-dumping duties
in specific cases.

'Or its predecessor, Council Regulation (EEC) No. 2176/84.
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3.68 Japan considered that Article XX(d) allowed only for limited and conditional exceptionsto other
provisions of the General Agreement and did not permit departures from basic requirements of those
provisions. In cases where Article XX(d) was involved to justify measures alegedly necessary to
secure compliance with anti-dumping duties, contracting parties were still obliged to respect the three
basic requirements of Article VI and to determine the existence of dumping, injury to adomestic industry
and acausal relationship between the dumping and injury. If Article XX(d) wereinterpreted to permit
departures form these fundamental obligations laid down in Article VI, the result would be that the
stringent conditions imposed by this Article and intended to prevent a protectionist abuse of anti-dumping
measures would be rendered meaningless.  In this light, one could envisage a situation where
Article XX(d) might have permitted, for instance, a procedura departure which would not render the
other Articles of the Genera Agreement meaningless. Such procedura departures could include
dispensing with the requirement for afull-fledged investigation to determine the existence of dumping
and injury, but total disregard for their determination would seem to go beyond what might be permissible
under Article XX(d).

3.69 Japan considered that the measures taken by the EEC under Article 13:10 of Council Regulation
(EEC) No. 2423/88involved discriminationwithin themeaning of Article 1:1 of theGeneral Agreement
against parts imported from Japan. This discrimination was a form of "arbitrary or unjustifiable
discrimination” proscribed by theopening paragraph of Article XX. Furthermore, giventheconditions
for the acceptance of undertakings in proceedings under Article 13:10 and the lack of transparency
surrounding the implementation of this provision, it could be concluded that that measures under
Article 13:10 constituted "a disguised restriction on internationa trade”, and as such were inconsistent
with the opening paragraph of Article XX of the General Agreement.

3.70 The EEC considered that recourse to Article XX(d) of the General Agreement was a serious
matter which should only be taken as alast resort and not as a means of escaping obligations under
theGeneral agreement withinsufficient justification. Consequently, beforeArticle XX (d) wasinvoked,
it wasnecessary to ensurethat no adequate measures could betaken under other provisionsof theGeneral
Agreement. Furthermore, it was necessary to fully satisfy the requirements of Article XX(d). This
meant, firstly, that the "laws or regulations" with which compliance was being secured had to be " not
inconsigtent” with the Genera Agreement; secondly, that the measuresin respect of which Article XX(d)
was invoked were " hecessary to secure compliance” with those laws or regulations, and, thirdly, that
the measures in question were "not applied in a manner which would constitute a means of arbitrary
or unjustifiable discrimination between countries where the same conditions prevail, or a disguised
restriction on international trade". In the case of Article 13:10 of Council Regulation (EEC)
No. 2423/88 and measuresapplied pursuant to this provision these conditionswerefulfilled to theletter.

3.71 The EEC considered that in the case before the Panel the "laws or regulations® referred to in
Article XX(d) were, firstly, EEC Regulationsimposing definitiveanti-dumping dutiesin specific cases,
and, secondly, the provisions of Council Regulation (EEC) No. 2423/88 on which such Regulations
werebased. The"measures' referredtoinArticle XX(d) were Council Regulation (EEC) No. 1761/87
of 22 June 1987 (subsequently incorporatedin Article 13:10of Council Regulation (EEC) No. 2423/88)
and Regulations and Decisions implementing Article 13:10 in specific cases. The above-mentioned
"laws or regulations' were in full conformity with the Genera Agreement and thus covered by
Article XX(d). Anti-dumping duties were applied under these "laws or regulations’ only after it had
been established after formal investigationsthat the products subject to investigati on werebeing dumped
and causing injury to a domestic industry. In no case was the amount of duty imposed greater than
the margin of dumping established. The amount of the duty was frequently less than the margin of
dumping where such lesser amount was considered sufficient to remove the injury to the domestic
industry even though the application of such a lesser duty was not required under Article VI of the
Genera Agreement. In any event, the conformity with the General Agreement of either Council
Regulation (EEC) No. 2423/88 or Regulations imposing definitive anti-dumping duties in particular
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cases had never been formally contested in a dispute settlement procedureinthe GATT. Thisquestion
was, therefore, not covered by the terms of reference of the Panel.

3.72 Regarding the requirement in Article XX(d) that measures taken under this provision be " necessary
to secure compliance" with "laws or regulations’, the EEC considered that this requirement involved
the following elements in the context of this dispute.  Firstly, there had to be a problem of
non-compliance with anti-dumping duties. Secondly, it had to be shown that the measurestaken under
Article XX(d) were necessary to dea with this problem of non-compliance which meant that it had
to be shown that (1) no alternative measures could be taken which were consistent with the General
Agreement, (2) the measures taken were not disproportionate, and (3) the measures involved the least
possible degree of inconsistency with other provisions of the General Agreement.

3.73 The EEC considered that circumvention of anti-dumping duties on finished products through
importation of parts and subsequent assembly of such parts could constitute non-compliance within
the meaning of Article XX(d). The view expressed by Japan that compliance with anti-dumping duty
laws or regulations was ensured merely by the payment of anti-dumping duties on imported finished
products was an unreasonably restrictive interpretation of the term "compliance" in Article XX(d).
In order to determine to what extent a measure had been complied with, its objective had to be
understood. The objective of anti-dumping legidlation and anti-dumping measureswas not to generate
fiscal revenue. Thisobjectivewastwo-fold. Firstly, to offset or prevent dumping by the imposition
of an anti-dumping duty (or by acceptance of a price undertaking) on imported products found to have
been dumped and causing injury. Secondly, to guarantee to the contracting parties to the General
Agreement that they could rely on one of the principles underlying the concessions made to other
contracting parties in the area of tariff and non-tariff measures, i.e. the right to take effective action
if domestic industries were injured or threatened with injury as a result of unfair trading practices.
These objectives would be clearly endangered if anti-dumping measures imposed after formal
investigationscarried out in conformity with Article VI werecircumvented. Consequently, contracting
parties must be entitled to ensure that anti-dumping measures were not being undermined by
circumvention and that an important part of the GATT was not rendered ineffective.  The aternative
would be the destruction of the disciplines established by Article VI of the General Agreement and
the collapse of the balance of rights and obligations created by the GATT.

3.74 TheEEC considered that theright to take action to prevent circumvention of anti-dumping measures
wasclearly recognized inthefootnoteto Article 16:1 of the Anti-Dumping Codewhich permitted action
in the context of anti-dumping proceedings under relevant provisions of the General Agreement other
than Article VI asinterpreted by the Anti-Dumping Code. In theview of the EEC, the only provision
of the General Agreement which could fall in the category covered by thisfootnote was Article XX(d).

3.75 The EEC considered that the interpretation of circumvention of anti-dumping duties as
non-compliance was aso supported by a widely recognized principle of customs and taxation laws
and practices that activities leading to the circumvention of vaidly imposed duties or taxes were
actionable. However a strict analogy between the rules governing international trade and rules of
customsand taxation lawswasnot possible. Theinterpretation of customsand taxation laws necessarily
had to be narrower than the interpretation of rules of the General Agreement which, as treaty rules,
had to be interpreted in light of their purposes. That circumvention of anti-dumping duties could
constitute non-compliance within the meaning of Article XX(d) was confirmed by the French text of
Article XX(d) which referred to measures "nécessaires pour assurer |'application des lois et
réglements...". Thus, "securing compliance” with laws and regulations in reality meant securing
the application of such laws and regulations.  There could be no doubt that, in present day
circumstances, one of the main priorities of any legislator in attempting to secure the application of
laws or regulations was not only to ensure that measures provided for under such laws or regulations
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were implemented in the narrowest sense but also that the compliance with such measures was not
undermined by circumvention.

3.76 The EEC noted that in its submission to the Panel' the United States had come to essentially
the same conclusion regarding the necessity of measures to prevent circumvention of anti-dumping
duties. The only difference between the approach of the EEC and the approach of the United States
to this problem was that the EEC considered that the right to take measures against circumvention of
anti-dumping duties was specifically derived from Article XX(d), while the United States was of the
view that this right was enshrined in the overal framework of Article VI, Article XX(d) and the
interpretative history of these provisions. It was interesting that, whether it was Article VI,
Article XX(d), genera principles or all three which constituted the legal basis of measures against
circumvention of anti-dumping duties, the provisions enacted by the EEC and the United Statesto desl
with this problem were similar and concerned with exactly the same phenomenon. Accordingly,
if the Panel were to adopt the approach of the United States and consider that the provisions of
Article 13:10 of Council Regulation (EEC) No. 2423/88 were justified under Article VI and
Article XX(d), or under any general principle of the General Agreement, the EEC would not disagree
with such an approach.

3.77 TheEEC further explained that, onceit had been concluded that circumvention of anti-dumping
duties could constitute non-compliance with such anti-dumping duties within the meaning of
Artidle XX(d), the rdevant question was how to define the circumstances under which such circumvention
could be considered actionable. It had been recognized that circumvention of anti-dumping duties
was not necessarily illegal and that it was necessary to distinguish between actionable circumvention
and normal legitimatetrading practices. The General Agreement did not expressly deal with thisissue
and there was no internationally agreed definition of what constituted actionable circumvention. After
a careful examination of all legal and economic aspects of this question, the EEC had concluded that
circumvention of anti-dumping duties could be considered actionable if the following four conditions
were met: firstly, circumvention was actionable if there was non-payment of anti-dumping duties.
In the case of assembly operations in the EEC involving finished products the importation of which
was subject to anti-dumping duties there was atotal non-payment of anti-dumping dutiesin each case.
Secondly, there had to be a relationship between the party carrying out the assembly operation in the
EEC and the exporter whose exports of finished products to the EEC were subject to definitive
anti-dumping duties. Thirdly, for circumvention to be actionable, there had to be alink between the
timing of the assembly operation in the EEC and anti-dumping investigations carried out by the EEC.
The necessity of this link explained why Article 13:10 included a requirement that the assembly operation
in the EEC must have started or substantialy increased after theinitiation of the origina anti-dumping
investigation. Absent this condition, measures against circumvention would affect parties who had
been engaged in assembly operationsinthe EEC for along timeand who had not adapted their operations
following the initiation of anti-dumping investigations.

3.78 TheEEC explained that afourth criterion to determine the existence of actionable circumvention
was that there had to be a certain superficiaity of the nature of the assembly operations carried out.
In particular, such assembly operations had to be not more than a shallow reflection of the exporter's
activities. The extent to which this was the case was best anayzed by comparing normal production
and export activitieswith the assembly operationsin question. Assembly operationsmerely constituted
a shallow reflection of the exporting producer's activities when the exporter had ssimply transferred
alimited part of the production process, i.e. thefina assembly phase of afinished product, to the EEC,
where such assembly took place mainly from parts imported from the country of export of the finished
product in question and where neither research and devel opment nor innovative technology was being

YInfra, paragraphs 4.34-4.41.
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transferred tothe EEC. Thisexplained why Article 13:10 of Council Regulation (EEC) No. 2423/88
provided that measures could be taken under this provision only when there was a preponderance of
partsusedintheassembly processinthe EEC originating in the country of export of thefinished product
in gquestion and that, in considering the necessity of such measures, account should be taken of the
research and development and technology applied in the EEC.

3.79 Regarding the last of the above-mentioned criteria to determine the existence of actionable
circumvention, the EEC considered that the information provided to the Panel by Japan with respect
to the nature of the assembly processin the EEC of certain products manufactured by subsidiaries of
Japanese companies did not contradict the conclusion of the EEC that in these cases only assembly
operations of minima commercid significance had been transferredtotheEEC. Thesedataconfirmed
that as regards the products which had been investigated so far under Article 13:10 of Council (EEC)
No. 2423/88theoperationscarried out inthe EEC had involved the simpleassembly of finished products
from apreponderance of partsimported from Japan; in somecasesall partsusedinthe assembly process
had been imported from Japan.

3.80 TheEEC further argued that in defining what constituted actionablecircumvention, it had realized
that, in order to conform with the genera principles of the General Agreement and the provisions of
Article XX(d) asinterpreted by recent GATT Panels, the criteriato determineactionabl e circumvention
had to be restrictive, objective and transparent.

3.81 Regarding the restrictive nature of the criteria of Article 13:10 of Council Regulation (EEC)
No. 2423/88, the EEC pointed out that, since only parties subject to anti-dumping duties could circumvent
such duties, measures against circumvention had to be limited to assembly operations carried out by
or on behalf of such parties, i.e. essentially operations by their subsidiariesinthe EEC. In addition,
the amount of any anti-circumvention duty had to be limited to an amount required to prevent
circumvention of the anti-dumping duty, which implied that this amount had to be proportiond to the
value of the imported parts used in the assembly operation in the EEC.

3.82 Regarding the objective nature of the criteriato determine when assembly operations constituted
actionable circumvention, the EEC argued that Article VI of the General Agreement was based on
objective criteriaand did not provide for an examination of intent; the same approach had to be taken
when defining actionable circumvention. This explained why the EEC, in evauating the nature of
assembly operations, relied on purely objective and easily verifiable criteria, such as the value of the
parts used in the assembly operation, and not on subjective notions such as value added which might
beartificidly fixed to realize a particular profit in the country of assembly depending on the corporate
requirements of the exporting company.

3.83 The EEC considered that Article 13:10 of Council Regulation (EEC) No. 2423/88 provided for
maximum transparency and predictability inanareaof considerablecomplexity by establishing aspecific
parts value instead of relying on avaguer case-by-case approach which inevitably would result in less
legal certainty.

3.84 The EEC disagreed with the view of Japan that, in order to demonstrate that anti-circumvention
measures were necessary to secure compliance with anti-dumping duties, it was necessary to show
a continuation of dumping and consequent injury to a domestic industry. The logical implication of
this argument, if applied to normal anti-dumping duties, was that dumping and injury would have to
be established for each individual shipment before anti-dumping duties could be collected. However,
findings of dumping and injury were based on facts established during a certain investigation period.
If during this period the conditions of Article VI weremet, the collection of normal anti-dumping duties
was justified without there being any time limitation. In the EEC duties would in principle remain
in force for a period of five years. If during this period a change of circumstances occurred, the
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exporter had the opportunity to demonstrate in an administrative review proceeding that dumping or
injury no longer existed. The onus of proof clearly lay with the exporter in these circumstances.
Aslong as such proof of achange of circumstances had not been provided with respect to the conditions
of application of normal anti-dumping duties al measures relating to the enforcement of such
anti-dumping duties within the meaning of Article XX(d), i.e. al measures "necessary to secure
compliance" with such duties, were fully justified. An importer who refused to pay anti-dumping
dutieswould expose himself to certain enforcement measures, such astheimpounding of goods, selling
of assets, etc. For such enforcement measures to occur it was not necessary to conduct a new
investigation of dumping and injury. Mere non-payment of the duties was sufficient ground to trigger
the enforcement procedures.

3.85 TheEEC considered that the same reasoning applied where the measures to " secure compliance”
with anti-dumping duties were anti-circumvention measures within the meaning of Article XX(d).
In this case there was adso no need to carry out a new investigation of dumping and injury.
Non-compliance with the anti-dumping duties was sufficient ground to take anti-circumvention measures,
on the condition that such measures complied with the other requirements of Article XX(d). Once
it had been established that adeviation from aprovision of the General Agreement washnecessary because
there was no reasonable aternative available, it could not be demanded that the same provision be
respected in detail. The conditions of application of enforcement measures could not be identical to
the conditions of application of the measures to be enforced. Thus, the conditions of application of
anti-circumvention measures under Article XX(d) must be allowed to be different in nature from the
conditions of application of anti-dumping measures under Article VI of the Genera Agreement, as
long assuch measuresunder Article X X(d) werenot broader in scopethan what wasnecessary to enforce
anti-dumping duties. This was clearly the case for measures taken under Article 13:10 of Council
Regulation (EEC) No. 2423/88. The duties under this Article were neither higher nor more
discriminatory than the anti-dumping duties they enforced. Such duties were effectively imposed on
the same company which was affected by the origina anti-dumping duties and served the same function
as these anti-dumping duties, namely to provide protection against unfair trade practices consisting
of theintroduction of products of one country into the commerce of another country without payment
of the anti-dumping duty which was payable on the importation of the same product.

3.86 TheEEC consideredthat themeasuresprovidedfor in Article 13:10 of Council Regulation (EEC)
No. 2423/88 were clearly "necessary” within the meaning of Article XX(d) of the General Agreement
because there was no reasonabl e aternative avail able under other provisionsof the General Agreement.
Inthisconnection the EEC madethefoll owing observations on possibl e approachesbased on Article VI
to the problem of circumvention of anti-dumping duties. One way to dea with the problem of
circumvention might have been to carry out anti-dumping investigations of imported components.

This might be a conceivable solution in case of aproduct containing asmall number of parts, e.g. ball
bearings. However, for the great majority of products likely to be affected by anti-circumvention
investigations such an approach would be both unrealistic and impractical in view of the large number
of components. For example, therewereapproximately 1,000individual components of aphotocopier.
Anti-dumping investigations of such a number of parts would impose a great burden on the parties
to such investigations. In addition, if duties were to be imposed on major components, this would
not necessarily facilitate matters, since in most instances these components were in the form of
sub-assemblies and could easily be broken down into someor al of their constituent parts and exported
in that form. Any anti-dumping duty imposed on major components could thus easily be avoided.

3.87 The EEC considered that there were two additional reasons why the conduct of anti-dumping
investigationsof componentswas not an appropriate method of dealing with problemsof circumvention
of dutiesonfinished products. Firstly, if aninvestigation of componentsresultedinaffirmativefindings
of dumping and injury caused thereby, duties would beimposed on al partsimported from the country
concerned and not merely on those parts destined for use in assembly operations resulting in the
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circumvention of anti-dumping duties on the finished product. Such a result would go beyond what
was necessary to prevent circumvention becausethe dutiesontheimported partswoul d affect companies
inthe EEC carrying out assembly operations which had no relationship with the exporters whose products
were subject to anti-dumping duties as well asindependent purchasers of spare partsand manufacturers
or assemblersof productsdifferent from the product subject to anti-dumping duties but in the production
of which some parts were used which wereidentical to the parts used in the production of the finished
product subject to anti-dumping duties. Secondly, the calculation of adumping margin for afinished
product was inevitably based on figures different from those which were relevant in an investigation
of parts on such a product. The cause of the dumping of the finished product was not necessarily
the dumping of its constituent parts. Accordingly, a finding of dumping (and injury) with respect
to the finished product did not automatically imply that its parts were also dumped. On the contrary,
it was quite conceivable that, if the finished product was dumped, the imported parts were not being
dumped or causing injury to domestic producers, if any, of such parts. Whether or not theindividua
partswere dumped and causing injury to avariety of parts manufacturers was unrelated to the question
of whether circumvention of anti-dumping duties on a finished product occurred as a result of the
assembly of that product from imported components.

3.88 TheEEC pointed out inthiscontext that, in addition to the possibility of carrying out anti-dumping
investigations of components imported for further assembly, another possible approach to take action
under Article VI of the Genera Agreement against circumvention of anti-dumping duties which it had
considered was to regard the imported components as being "like" the finished products subject to
definitive anti-dumping duties. This, however, would have entailed an extension of the interpretation
of the term "like product” which had been opposed for many yearsin GATT.

3.89 TheEEC further pointed out that it had aso considered whether Article VI allowed for specific
measures to prevent circumvention of anti-dumping duties. It had cometo the conclusion that, while
Article VI entitled contracting partiesto takeprotective measureswhereit was established that dumping
had caused injury to a domestic industry, the issue of non-compliance with regulations imposing
anti-dumping duties was a separate issue arising after measures under Article VI had been taken and
from behaviour which was not explicitly addressed in Article VI.

3.90 TheEEC consideredthat themeasuresprovidedfor in Article 13:10 of Council Regulation (EEC)
No. 2423/88 were not disproportionate and were the least trade restrictive. They applied only in
themost restrictivecircumstances, i.e. only to productsassembled by or on behalf of an exporter subject
to anti-dumping duties and left unaffected the imports of parts from countries other than the country
of export of the finished product subject to a definitive anti-dumping duty and the imports of parts
for purposes other than assembly by a related party. In this context, Japan appeared to argue that
a distinction should be made between parts sourced from independent suppliers in Japan and parts
supplied by the exporters of the finished products subject to anti-dumping duties. This argument was
irrelevant for the following reasons.  Firstly, producers or exporters in Japan of finished products
did not normally manufacture component parts but purchased such parts from independent suppliers
or sub-contractors for use in assembly operations both in Japan and in the EEC. This was atypica
feature of production processes of certain products in Japan and elsewhere.  Secondly, the question
of in-house or out-house sourcing of componentswasirrelevant in normal anti-dumping investigations
and there was no reason why it should be considered relevant in the context of anti-circumvention
investigations.  Finally, if one made the distinction suggested by Japan, the independent suppliers
of parts in Japan could directly supply parts to parties carrying out assembly operations in the EEC
and related to the exporters of the finished product, thereby circumventing the anti-circumvention
legidlation. For these reasons, the relationship between the supplier of the parts and the party carrying
out the assembly process was irrelevant in determining whether assembly of a finished product in the
EEC constituted circumvention of anti-dumping duties.  Only the relationship between the party carrying
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out the assembly process and the exporter of the finished product subject to anti-dumping duties was
relevant.

3.91 Regarding the third aspect of the requirement in Article XX(d) that measures taken under this
provision be" necessary" to secure compliancewithlawsand regulations, i.e. that such measures should
involve the least possible degree of inconsistency with other provisions of the General Agreement,
the EEC considered that this condition was satisfied in the case of measures applied under Article 13:10
of Council Regulation (EEC) No. 2423/88.*

3.92 With respect to the requirement of Article XX of the Genera Agreement that measures taken
under this Article should not entail arbitrary or unjustifiable discrimination, the EEC argued that, since
the discrimination involved in the measures taken under Article 13:10 of Council Regulation (EEC)
No. 2423/88 was proportionate to the discrimination caused by normal anti-dumping duties, there was
no arbitrary or unjustifiable discrimination within the meaning of Article XX. Regarding the requirement
that measuresunder Article XX should not entail adisguised restriction oninternational trade, the EEC
argued that it was neither theintention nor theresult of the provisionsof Article 13:10torestrict import
of parts from any source. What was intended was the prevention of circumvention of the payment
of anti-dumping duties by companies switching from the export of finished products subject to
anti-dumping duties to the assembly within the EEC of the same product, with a preponderance of
parts imported from the country of export of the finished product, by or on behaf of the exporter
concerned.

3.93 Regarding theinterpretation by the EEC of theterm " compliance" in Article XX(d), Japan made
thefollowing observations. 1t disagreed withtheviewsof the EEC onthetwo-fold purposeof Article VI
of the General Agreement. The only objective of anti-dumping measures under this Article was "to
offset or prevent dumping”. There was no genera principle in the General Agreement permitting
contracting partiesto take effective action against "unfair trading practices". Actionwasallowed under
the General Agreement only in specific circumstances defined in the relevant provisions of the General
Agreement. The General Agreement would be endangered if contracting parties were allowed to take
"effective action" against unilaterally determined "unfair trading practices'. There was no principle
in the General Agreement condoning unilateral retributive action in the field of tariff or non-tariff
measures. Under the General Agreement any grievance should be addressed in accordance with
Article I1:5 (for tariff concessions) or Articles XXII and X X111 which contained procedures to redress
any violation of the rights of any contracting party.

3.94 Regarding the term "circumvention” as used by the EEC, Japan argued that this concept did
not refer to the existence of dumping and injury caused by such dumping and could therefore not be
seen as "non-compliance” with anti-dumping duties, the purpose of which was to off-set or prevent
dumping. Non-compliance with anti-dumping duties could occur when imports of products which
were found to be dumped and causing injury were substantially continued without payment of
anti-dumping duties. Thus, the concept of "non-compliance" within the meaning of Article XX(d)
and the concept of "circumvention" used by the EEC had to be distinguished clearly.

3.95 Regardingtheconcept of " actionablecircumvention”, Japan consideredthat thecriteriamentioned
by the EEC to define this concept did not make it possible to determine whether dumping took place.
Furthermore, in the application of Article 13:10 of Council Regulation (EEC) No. 2423/88, the EEC
hadignoredthesecriteria. WhiletheEEC had argued that " actionablecircumvention” was characterized
by the fact that assembly operations constituted merely a shallow reflection of exporters' activitiesin
practice, the EEC had taken measures under Article 13:10 with respect to normal investments in the

'Supra, paragraphs 3.38-39, 3.43-45, 3.49-52 and 3.55.
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EEC which involved production processes amost identical to those of Japanese exporters. In some
cases investmentsin the EEC had involved production processes which were even more complex than
thosein Japan. Such investments were certainly not "shallow reflections’ of the exporters' activities.

3.96 Japan dso pointed out that, while the EEC had argued that the United States had come to essentialy
the same conclusion asthe EEC regarding the need for measures against circumvention of anti-dumping
duties, in fact the term "circumvention” was used by the United States in a different sense.  The
United States had taken theview that circumvention of anti-dumping duties could occur when exporters
shifted assembly operations of minimal or no commercia significance to the country of importation.
The EEC, however, considered that circumvention of anti-dumping duties could take place even if
the production process at the assembly plant in the importing country was identical to the production
process of the like product in the importing country. There were also important differences between
the provisions on circumvention of anti-dumping duties in the anti-dumping legislation of the
United States and Article 13:10 of Council Regulation (EEC) No. 2423/88. The legislation of the
United States provided for the possibility to apply duties on imported parts and components while the
EEC applied anti-circumvention duties on the products assembled or producedinthe EEC. Inaddition,
in determining whether assembly of a product in the United States constituted circumvention of
anti-dumping duties, the United States considered value added as one of the criteria.  This criterion
played no réle in investigations under Article 13:10 of Council Regulation (EEC) No. 2423/88.

3.97 Ontheview of the EEC that measures under Article 13:10 were not disproportionate and applied
only under restrictiveconditions, Japan argued that the question of the proportionality of thesemeasures
had to be examined in light of the objective of anti-dumping measures, i.e. "to offset or prevent
dumping". Since the measures under Article 13:10 were not related to this objective, there was no
basis for the view that these measures were not disproportionate. The concept of "least degree of
inconsistency" with provisions of the General Agreement, which had been referred to by the EEC,
had been used by the Panel established in the dispute between the EEC and the United States regarding
section 337 of the United States Tariff Act of 1930. The Report of this Panel stated that:

"... in caseswhereameasure consistent with other GATT provisionsisnot reasonably available,
a contracting party is bound to use, among the measures reasonably available to it, that which
entails the least degree of inconsistency with other GATT provisions."?

The EEC, however, had argued that as long as the anti-circumvention measures were proportionate
to the discrimination caused by the normal anti-dumping duties which they were intended to enforce,
such measures were "necessary” within the meaning of Article XX(d). Thisinterpretation of the concept
of "least degree of inconsistency" with provisions of the General Agreement was inconsistent with
the Panel Report on section 337 of the United States Tariff Act of 1930.

3.98 With respect to the argument of the EEC that to treat finished products and components as " like
products” for the purpose of investigations under Article VI of the General Agreement, would entail
an extension of the concept of "like product”, Japan pointed out that under Article 13:10 of Council
Regulation (EEC) No. 2423/88 duties werein effect imposed on imported parts used in the production
of finished products without there being any investigation of whether such imported parts were being
dumped. Thus, measures under Article 13:10 in effect involved atreatment of finished products and
components as "like products’ and entailed an extension of the definition of the term "like product".

3.99 In response to the view of Japan that the problem of circumvention addressed in Article 13:10
of Council Regulation (EEC) No. 2423/88 did not constitute "non-compliance" within the meaning

/6439, paragraph 5.26
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of Article XX(d) of the General Agreement, the EEC argued that in contesting the second objective
of Article VI Japanignored thevery purposeof thisArticle, i.e. thecreation of aguaranteeto contracting
parties that they could take effective action against unfair trading practices. If this guarantee were
undermined, the delicate balance of rights and obligations underlying the Genera Agreement would
be seriously put into danger. Japan had argued in this context that where this balance was endangered
it was not for contracting parties to take unilateral action, but that the alternative and proper recourse
was to invoke Articles XXII and XXIII of the General Agreement. However, these Articles were
applicable only to disputes between contracting parties and did not apply to unfair trading practices
of individua exportersor tonon-compliancewith measuresimposedinresponsetosuch unfair practices.
This issue of hon-compliance could only be dealt with within the framework of Article XX(d) which
specificaly dealt with such behaviour. If circumvention of legitimate commercial policy measures
was not considered to fall within the scope of Article XX(d), contracting parties would be defencel ess
in the face of unfair trading practices and could not rely on Article VI for effective action while at
the same time they would be obliged to adhere to other obligations under the General Agreement.

3.100 Regarding the observations made by Japan on the criteriaused by the EEC to define the concept
of "actionable circumvention”, the EEC considered that the criteriawhich it had adopted were in line
with economic reality. It was evident that a product for which the research, development and design
had taken place in an exporting country and which was assembled in the EEC by the same exporting
company with a preponderance of the same parts was to all intents and purposes the same product as
the product subject to anti-dumping duties upon importationinto the EEC. It was misleading to suggest
that in such cases there were no differences between the assembly operations on the EEC and the
production processes in Japan. What was produced in Japan was not only the result of an assembly
operation using partssourcedin Japan but of research, devel opment, designandtechnological innovation
which were carried out only in Japan. In the instances in which the EEC had concluded that
circumvention of anti-dumping duties had occurred, only the assembly operation had been transferred
to the EEC. It was therefore undeniable that the objective of such assembly operations in the EEC
was to recreate a product identical to that which had previously been exported to the EEC. However,
the use in the assembly operation of a preponderant proportion of parts originating in the country of
export of the finished product subject to anti-dumping duties was only one of the criteriato determine
whether actionable circumvention occurred.

IV. ARGUMENTS OF INTERESTED CONTRACTING PARTIES

4.1 Australia considered that the duties provided for in Article 13:10 of Council Regulation (EEC)
No. 2423/88 were not in fact anti-dumping duties as had been claimed by the EEC. The manner in
which these charges were imposed and the point at which they were imposed made it clear that they
were interna charges within the meaning of Articlelll. The Report of the Pand in the dispute
concerning Belgian Family Allowanceshad clarified the criteriato distinguish betweeninterna charges
and charges on imports as such.* In the case before the Panel, the internal charges were imposed
on the finished product when it entered the commerce of the EEC. However, these charges were
only imposed on the basis that a specified proportion of the value of the parts and materias used in
thefinished product wereimported from aparticular country by aparticular manufacturer or assembler
in the EEC. No charges were levied on the imported components at the point of importation.
Therefore, the charges being levied in this case clearly met the criteriafor interna charges within the
meaning of Article I11:2 as defined in the Belgian Family Allowances Report, i.e. the charges were
not imposed on the parts and materials at the time of importation and were not imposed on all such
imports but only on those imports in particular specified end uses.

'BISD 15/60



4.2 Australia considered that, as internal charges within the meaning of Article 111 of the General
Agreement, the duties provided for in Article 13:10 of Council Regulation (EEC) No. 2423/88 were
clearly contrary to theprovisionsof Article 111:2.  Such dutieswereimposed only on finished products
which contained a particular proportion of imported components. No equivalent charge was applied
on the like domestic product, i.e., the same finished product containing only components produced
within the EEC or the components themselves when they were produced in the EEC. The manner
in which these charges were applied was aso discriminatory between import sources and therefore
contrary to Article I:1 of the General Agreement. Where the producer or assembler in the EEC was
related to or associated with, for example, a Japanese company, against the products of which there
had been an anti-dumping finding, chargeswould be applied to products containing at | east the specified
proportion of componentsimported from any company in Japan. The same chargeswere not imposed,
however, if the imported components used in the same product were obtained from any source other
than Japan.

4.3 Regarding the view of the EEC that Article 13:10 of Council Regulation (EEC) No. 2423/88
was consistent with Article XX(d) of the General Agreement, Australia considered that the essential
guestionwaswhether themeasuresprovidedfor inArticle 13:10 could beconsidered " necessary" within
the meaning of Article XX(d). Asindicated by the Report of the Panel in the dispute concerning the
Canadian ForeignInvestment Review Act, theonuswas onthecontracting party invoking Article X X(d)
to demonstrate that measures were necessary within the meaning of this provision.* The EEC had
made no attempt to establish that the measures provided for in the amendment to its anti-dumping
legislation were in fact necessary to avoid circumvention of its anti-dumping legislation. The EEC
had claimed that, if at least 60 per cent of the value of parts and components were imported from a
particular source (against which dumping of a finished product had been proved), dumping of the
components could be taken as given without further investigation or proof and the charges were levied
on that basis. The EEC dready had in place anti-dumping legislation which could have been used
to prevent dumping of componentswhere such dumping could be established. However, it had chosen
not to use the existing provisions of its legislation to attempt to properly establish that components
were in fact being dumped. On that basis the measures provided for in the amendment to the EEC
anti-dumping legislation could not be considered "necessary” within the meaning of Article XX of
the General Agreement. In the recent Panel Report on section 337 of the United States Tariff Act
of 1930 the EEC had argued that:

"A contracting party could not make something 'necessary' by merely writing its legisation in
such away that one type of enforcement measure was applicable to imported goodsin otherwise
similar situations."?

Inthepresent case, theamendmentsadopted by the EEC had clearly beenwrittento differentiate between
products assembled or manufactured within the EEC and containing certain imported components and
those containing only domestic componentsin similar situations.  The enforcement measure was only
applicableto theproduct contai ning theimported componentsand not to that contai ning only components
from domestic sources. InitsReport, thisPanel had concluded that contracting partieswerenot allowed
to:

"... introduce GATT inconsistencies that are not necessary simply by making them part of a
scheme which contained elements that are necessary. In the view of the Panel, what has to be

!BISD 305/140, paragraph 5.20.
2 /6439, paragraph 3.60
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justified as ' necessary' under Article XX(d) is each of the inconsistencies within another GATT
Article found to exist ..."*

It was worth noting that the EEC had been strongly in favour of the adoption of this Report and
presumably therefore accepted the reasoning underlying the Panel' s conclusions.  Yet in this present
casethe EEC had taken adirectly contrary position and claimed that the amendmentsto itsanti-dumping
legislation, which were clearly inconsistent with Articles | and 111:2 of the General Agreement, were
necessary for the enforcement of its legitimate anti-dumping provisions.

4.4 Austraiafurther argued that, if the Panel would decidethat the chargeslevied under Article 13:10
of Council Regulation (EEC) No. 2423/88 could be considered anti-dumping dutiesrather than internal
charges, these anti-dumping duties were nevertheless still being imposed contrary to the provisions
of Article VI of the Genera Agreement and the Anti-Dumping Code. Article VI andthe Anti-Dumping
Code both required that certain facts be established before anti-dumping duties could be imposed.?
In this case the provisions of Article 13:10 of Council Regulation (EEC) No. 2423/88 did not require
it to be established that imported components were being sold at less than their normal value in the
exporting country nor that they were causing or threatening material injury to an established domestic
industry. Article 1 of the Anti-Dumping Code provided that:

"Theimposition of an anti-dumping duty isameasure to be taken only under the circumstances
provided for in Article VI of the General Agreement and pursuant to investigationsinitiated and
conducted in accordance with the provisions of this Code."

Theamendmentsto the EEC anti-dumping | egisl ation did not requireinvestigations of whether dumping
of the"likeproduct" occurred. Suchinvestigationswerenecessary for themeasuresto bein accordance
with the provisions of Article 2 of the Anti-Dumping Code.

4.5 Canada pointed out that the question of circumvention of anti-dumping duties had attracted
increasing attention and sparked considerable debate among contracting parties in recent years. On
the one hand, certain importing countries were concerned that anti-dumping measures were being
rendered impotent through the circumvention activities of exporting sources. On the other hand there
was considerable concern about the unilateral implementation of anti-circumvention measures and the
lack of internationaly agreed rules. Canada was fully aware of the potential for circumvention of
anti-dumping measures and it was, consequently, sympathetic to the valid concerns governments might
have regarding the circumvention of anti-dumping measures. As Canada understood it, Japan was
not contesting the right to maintain anti-circumvention regulations but was questioning the measures
taken by the EEC in light of the provisions of the General Agreement. Canada was concerned that
measures adopted for anti-circumvention purposes would not, in their own right, lead to trade or
investment distortions. The terms of reference of the Panel called for an examination of the matter
raised by Japan in light of the relevant provisions of the General Agreement. The fact that there were
no internationally agreed rulesabout circumvention presented achallengeto the Panel. Canadawished
to avoid a situation in which the GATT Council, in taking a decision to adopt the findings and
conclusionsof thisPanel, would thereby foreclosethenecessity for contracting partiesto develop agreed
rules relating to the issue of the circumvention of anti-dumping findings.

4.6 Canada considered that, given the limited number of proceedings opened by the EEC under its
anti-circumvention legislation, an appropriate course of action for the Panel would be to examine each

Ybid., paragraph 5.27.
2Audrdiareferred in this respect to the Report of the Panel on Complaints on Swedish Anti-Dumping
Duties, BISD 3581, paragraph 15.
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case in which the EEC had applied its legislation to determine if the obligations for the use of
Article XX(d) had been met. In doing so, the Panel would not be obliged to come to a conclusion
about the EEC anti-circumvention legislation per se and could limit itself to the application of this
legidlation in specific circumstances. A precedent for such an approach could be found in the Panel
Report on the dispute between Canada and the United States on Automotive Spring Assemblies.* This
dispute had involved, inter aia, Article XX(d). The Pand had considered whether the conclusions
it had drawn from an examination of the specific automotive spring assemblies case could be generaized
regarding the use of section 337 of the United States Tariff Act of 1930in casesof patent infringement.
The Panel had decided that the conclusion that Article XX(d) applied and that section 337 was an
appropriate vehicle to enforce United States patent law would, in principle, apply to many cases of
alleged patent infringement. The Panel had noted, however, that the substance of patent infringement
cases could vary considerably and had not excluded the strong possibility that there might be cases
where its conclusion would not apply. Canada considered it appropriate for the Panel to draw
conclusions regarding whether or not the EEC was justified in invoking Article XX(d) to defend its
anti- circumvention measuresin specific cases. Thiswould avoid the necessity of reaching aconclusion
on the EEC anti-circumvention legislation in and of itself. Multilateral negotiations were necessary
to establish the appropriate framework against which the EEC anti-circumvention legislation could
be measured.

4.7 Canada considered that the debate regarding circumvention focused to a large extent on the
definition of what constituted circumvention and on the definition of measures appropriateto dea with
circumvention. Regarding the definition of circumvention, Canada was of the view that circumvention
only occurred where the importation of parts and components of dumped goods was such that this
undermined an existing injuriousdumping finding on thefinal product. Thisrequired, firstly, evidence
that the dumping of the assembled product was being shifted to theimportation of partsand components
which were being exported at dumped prices. Secondly, the importation of the parts or components
must aso contribute to the injurious effects of the dumping of the assembled "like product”. In other
words, circumvention existed only if a clear causality could be shown between the imposition of
anti-dumping duties and the subsequent increased importation of dumped parts and components for
the assembled product, and the continued injury to the domestic producers of the assembled "like
product”. In such cases, there might be justification for the extension of anti-dumping duties to the
dumped parts and components originating in the subject country. Article 13:10 of Council Regulation
(EEC) No. 2423/88 established criteria used by the EEC to determine whether circumvention was
occurring and whether measures had to be taken to prevent this circumvention. Because the EEC
had invoked Article XX(d), it was incumbent on the EEC to provide evidence that each of the cases
where anti-dumping duties had been extended did indeed involve actua circumvention and not merely
a presumption of circumvention on the ground that the criteria of Article 13:10 had been met. In
other words, the EEC should show that the criteria defined in its legislation were necessary to prove
that circumvention was occurring.

4.8 Regarding the question of measures to deal with circumvention of anti-dumping duties, Canada
argued that Article VI of the Genera Agreement and the Anti-Dumping Code set out rights and
obligations with respect to the circumstances and conditions under which anti-dumping duties could
be applied. In normal circumstances where the import of allegedly dumped parts and components
was causing or threatening to cause injury to domestic producers of parts, a measure consistent with
the General Agreement was available by means of a separate anti-dumping investigation into parts as
prescribed under Article VI and the Anti-Dumping Code. This, however, might not adequately deal
with situations where the injury caused by imported parts was being felt by domestic producers of end
products, rather than by domestic producers of parts. In such cases the need for and scope of

'BISD 305/107.
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anti-circumvention measures had to be assessed carefully as anti-dumping practices were aready an
exception to the basic principles of the Generd Agreement of nationa treatment and most-favoured-nation
trestment and contracting parties had recognized that anti-dumping practices should be narrowly construed
S0 as not to constitute an unjustifiable impediment to internationa trade. Canada did not rule out,
however, the possibility of situations involving circumvention of anti-dumping findings not covered
by existing rules. In addition, the problem of circumvention of such anti-dumping findings could
generaly be considered to fall within the meaning of the concept of the enforcement of rules relating
to customs and governments had the right to ensurethat their |aws and regulations were being enfor ced.
Consequently, Canada did not, in principle, preclude the invocation of Article XX(d) in cases where
it was necessary for agovernment to prevent circumvention of an anti-dumping finding consistent with
Article VI of the General Agreement.

4.9 Canada considered that in such circumstances it was incumbent upon the party invoking
Article XX(d) to provide evidence that it met al three criteria specified in Article XX(d) in order to
justify otherwise GATT inconsistent measures. These criteriawere (i) that the "laws or regulations’
with which compliance was being secured were "not inconsistent” with the General Agreement, (ii)
that the measures in question were "necessary to secure compliance” with those laws or regulations,
and (iii) that the measures were " not applied in a manner which would constitute a means of arbitrary
or unjustifiable discrimination between countries where the same conditions prevail, or a disguised
restriction on international trade". Canada considered that since it might not be necessary in al
situations to go beyond the existing rules of the General Agreement to deal with the circumvention
of anti-dumping findings, it was necessary to examine the particular cases for which the EEC was
invoking Article XX(d) to determine whether the particular actions taken by the EEC to prevent
circumvention were in accordance with the criteria of Article XX(d).

4.10 Regarding thefirst of the three above-mentioned conditions of application of Article XX(d), Canada
argued that it was essentid to distinguish between the adoption and enforcement of measures to secure
compliancewith lawsand regul ationsand thelawsor regulationswith which compliancewas considered
necessary. The EEC was entitled to take action against injurious dumped goods; it had exercised
thisright, for example, in applying anti-dumping dutiesto electronic typewriters and electronic scales
exported from Japan. Since these types of action were not the object of Japan's request for a panel,
it could be assumed that the EEC anti-dumping legislation under which such measures had been taken
was not being challenged by Japan in this dispute as inconsistent with the provisions of the General
Agreement. The "measures’ which had been taken by the EEC to secure compliance with its
anti-dumping measures, and for which a Panel ruling was sought, related to the application of Council
Regulation (EEC) No. 1761/87 to products assembled or produced by Japanese-related companiesin
the EEC using materid of Japanese origin. Ininvoking Article XX(d), the EEC had itself acknowledged
that these particular measures of exception were inconsistent with Article VI and with the provisions
of the Anti-Dumping Code.

4.11 Canada considered that the recent Panel Report on section 337 of the United States Tariff Act
of 1930 provided a perspective with respect to the concept of " necessity” in Article XX(d). ThisPanel
had concluded that:

"a contracting party cannot justify a measures inconsistent with another GATT provision as
"necessary’ interms of Article XX(d) if an alternative measure which it could reasonably expect
to employ and which is not inconsistent with other GATT provisions is available to it."*

The Panel had aso stated that:

1./6439, paragraph 5.26.
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"... incaseswhereameasure consistent with other GATT provisionsisnot reasonably available,
a contracting party is bound to use, anong the measures reasonably available to it, that which
entails the least degree of inconsistency with other GATT provisions."?

Consequently, in order for aderogation from the agreed international rules on anti-dumping measures
to be "necessary" within the meaning of Article XX(d), it should be limited to the minimum degree
of GATT inconsistency required to deal with the circumvention of anti-dumping duties. Therefore,
the application of ameasure of exception designed to secure compliance with an existing anti-dumping
finding needed to be carefully circumscribed to limit its use to truly genuine forms of circumvention.
In this respect Canada reiterated its view that circumvention of anti-dumping duties existed only if
a clear causality could be shown between the imposition of anti-dumping duties and the subsequent
increased importation of dumped parts and components for the assembled product, and the continued
injury to the domestic producers of the assembled "like product”. It might be helpful in this regard
if the Panel examined, for each case in which the EEC had applied anti-circumvention measures, the
criteriaemployed by the EEC to determineif measureswere, infact, necessary. Among the questions
which might berelevant to such an examination were those of the relevance of therelationship between
the exporter of parts and the producer of the final product, the degree of increase in parts imports and
the share of imported parts in the total parts inputs.

4.12 Regarding the requirement that measures under Article XX (d) should not constitute disguised
restrictionsoninternationa trade, Canadapointed to thefact that the EEC anti-circumvention legislation
included factors such as the amount of research and development undertaken and the nature of the
technology used, which were only peripherally related to the question of circumvention. Theinclusion
of these factors in the legidation raised the question of whether the measures provided for in
Article 13:10 of Council Regulation (EEC) No. 2423/88 constituted a disguised restriction on
international trade. While the existence of higher value added production processes or research and
development might help establish that a production process involved more than simple assembly
guestions, it remained to be determined whether the absence of such activities permitted the conclusion
that circumvention of ananti-dumping findingwasoccurring and causing i njury tothe domestic producer
of finished like goods. There was a risk that any unilaterally established criteria to determine the
existence of circumvention could go beyond the issue of circumvention and have effects, directly or
indirectly, on other areas. Any such criteria should be carefully considered and be the minimum
necessary so as not to unduly impedelegitimate busi nessinvestment and sourcing decisionswhich were
the basis for international trade.

4.13 Hong Kong considered that, in enacting the provisions of Article 13:10 of Council Regulation
(EEC) No. 2423/88, the EEC had unilaterally departed from existing international ruleswithout having
attempted to seek to resolve the problem of circumvention of anti-dumping duties through multilateral
development of the rules of the General Agreement. The EEC was bound by the General Agreement
and the Anti-Dumping Code. Article 13:10 of Council Regulation (EEC) No. 2423/88 was an integral
part of the EEC anti-dumping legislation and led to the imposition of anti-dumping duties. This
Article was, consequently, subject to the same limitations as other anti-dumping provisions of contracting
parties to the General Agreement. The EEC had not acknowledged that Article 13:10 was contrary
to Article VI of the General Agreement and the provisions of the Anti-Dumping Code but had argued
that Article XX(d) of the Genera Agreement was a sufficient legal basis for the adoption of
Article 13:10, athough this was not stated in the text of this Article. Referring to Article XX(d),
the EEC had argued that Article 13:10 was necessary to prevent circumvention of duties imposed pursuant
to its anti-dumping legislation, which was "not inconsistent” with the provisions of the General
Agreement. The fact that Article 13:10 itself arguably conflicted with provisions of the Genera

1 dem.
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Agreement and of the Anti-Dumping Code was immateria in the view of the EEC because Article XX
provided for exceptions to obligations under the Genera agreement and Article 13:10 of Council
Regulation (EEC) No. 2423/88 could be regarded as a measure to secure compliance with aregulation
relating to customs enforcement, as provided for in Article XX(d) of the General Agreement.

4.14 HongKong considered that thegenera exceptionsin Article XX of the General Agreement should
be construed narrowly.  As a leading commentator of the Genera Agreement had observed, this
Article did "open the danger of excessive protectionism”.* A broad interpretation of Article XX(d)
would alow contracting parties to the General Agreement to draw up draconian new laws under the
pretext of enforcement of existing trade policy, subject only to the loosely worded limitation that the
measures in question not " constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail, or a disguised restriction on internationa trade". Anti-dumping
measures were an exception to the freetrade principles of the General Agreement and the use of such
measures was specifically circumscribed by the specific provisions of Article VI of the Genera
Agreement. The genera exceptions should not be interpreted in a way which would be inconsistent
with specific provisions of the General Agreement.

4.15 HongKong argued that Article 13:10 of Council Regulation (EEC) No. 2423/88 wasinconsi stent
with the requirement that measures under Article XX(d) of the General Agreement be not applied "in
amanner which would constitute ameans of arbitrary or unjustifiabl e discrimination between countries
where the same conditions prevail”. That Article 13:10 was discriminatory followed from the fact
that one of the criteria for application of duties under this Article was that the company carrying out
assembly operationsin the EEC had to be related to or associated with a company in acountry subject
to an anti-dumping measure. Under this test, a company which had no shareholders in the country
subject to anti-dumping measures could import virtually al of its parts from that country, while
companies with shareholders in that country would be allowed to purchase no more than 60 per cent
of their parts from that country.

4.16 Hong Kong considered that, even if Article XX(d) would permit an exception to Article VI, the
EEC rules on measures to prevent circumvention of anti-dumping duties went beyond the limitations
of Article XX(d). The claim of the EEC that its anti-circumvention measures were justified under
Article XX(d) because they were designed to prevent circumvention of anti-dumping duties was not
supported by the wording of Article XX(d). "To secure compliance" did not have the same meaning
as "to prevent circumvention”. The true meaning of the exception on which the EEC had based its
argument should not be distorted. Article XX(d) could not be extended to cover a situation where
ameasurewas not as effective asintended because of the fact that companieswerelegitimately pursuing
an alternative trading strategy, such as setting up an operation in the EEC. In spite of the absence
of amultilaterally agreed definition of the term " circumvention” the EEC had unilaterally defined this
term, although the concept of "circumvention” had not been defined in the text of Article 13:10.

The EEC had argued that the conditionsfor the imposition of dutiesunder Article 13:10 wereintended
to provide a definition of circumvention which was "fair, narrow, and based on objective criteria’.
Yet, not only was Article 13:10 far in excess of what was "necessary to secure compliance" with
anti-dumping mesasures, it dso went beyond what was necessary to prevent circumvention, in the broadest
sense of the word. In determining whether Article 13:10 was necessary, it was important to note
that the EEC already had customs rules and rules of origin which could adequately copewith situations
of circumvention of anti-dumping duties. For example, Genera Rule 2(a) for the Interpretation of
the Combined Nomenclature? appeared to be relevant to a situation in which parts were imported in

1John JACKSON, World Trade and the Law of GATT (Indianapolis: Bobbs Merill, 1969), p.743.
This rule provides that:
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the EEC for the sole purpose of simple assembly.  This rule seemed adequate and much more
appropriate to dea with real cases of circumvention.

4.17 Hong Kong considered that Article 13:10 was clearly designed to achieve a broader objective
than only to ensure that the EEC was not defrauded of anti-dumping duties. The requirement that
at least 40 per cent of the total parts value be made up of parts originating in the EEC or in countries
not subject to anti-dumping duties placed limitations on where a company could source its parts and
rai sed the suspicion that the EEC was seeking to increase substantia investment inthe EEC by inducing
companies to source more partsinthe EEC. The fact that assembly costs were not a main criterion
under Article 13:10 meant that companies might be liable for duties even when carrying out labour
intensive operations. There was no justification for presuming that " circumvention" occurred only
because 60 per cent of the parts used in the assembly operation wereimported from the country subject
to anti-dumping duties. The EEC had failed to explain the exclusion of assembly costs as a main
criterion under Article 13:10 even though the declared objective of this provision was to prevent
"screwdriver" assembly operations. A company could assemble a product from literally thousands
of parts, alarge proportion of which could be of EEC origin, in alarge and well-staffed operation,
and still be subject to duties under Article 13:10.

4.18 Hong Kong concluded that the fact that Article 13:10 could encompass companies which in no
sense of the word intended to "circumvent” anti-dumping duties (a_fortiori "not comply” with
anti-dumping duties) meant that this provision was only valid if it was in conformity with provisions
of the Genera Agreement other than Article XX(d). Inview of thefact that application of Article 13:10
of Council Regulation (EEC) No. 2423/88 |ed to the imposition of anti-dumping measures, it followed
from Article 1 of the Anti-Dumping Code that this provision was only valid if it was consistent with
theprovisions of the Anti-Dumping Code. However, Article 13:10, which provided for the possibility
to extend anti-dumping duties to products assembled in the EEC, with the amount of duty levied being
proportiona to the vaue of imported parts included in the assembled products, was contrary to Article VI
of the General Agreement and to the provisions of the Anti-Dumping Code. There was no provision
under this Article for a separate investigation of whether the imported parts or the finished products
assembled in the EEC were causing injury to a domestic industry producing the "like product".
Therefore, unless the EEC admitted a clear breach of the basic principles of the Anti-Dumping Code,
i.e., the requirements to establish dumping and consequent injury, it necessarily had to argue that
anti-dumping duties were extended to a product which was "like" the product subject to the origina
anti-dumping duty. This type of argument implied that either the imported parts were considered
"like products” in respect of the finished products, or that the finished products assembled in the EEC
were considered equivalent to thefinished products imported from the country subject to anti-dumping
duties.

4.19 Hong Kong pointed out that in the Committee on Anti-Dumping Practices' the EEC had taken
theview that therelevant question under Article VI of the General Agreement waswhether theimported
parts were "like products® in respect of the finished product. However, parts were at alevel of trade
different from that of finished products and could normally be incorporated into a variety of finished
products. Parts often could be used only for incorporation into finished products. Only where parts

"Any reference in a heading to an article shall be taken to include a reference to that
article incomplete and unfinished provided that, as imported the incomplete or unfinished article has
the essentia character of the complete or finished article. 1t shall also be taken to include a reference
to that article complete or finished (or falling to be classified as complete or finished by virtue of this
Rule), imported unassembled or disassembled.”

"Hong Kong referred in this context to discussions at the meeting of the Committee in June 1988.
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were so significant in thefinal product that it was substitutable with thefinal product could it be argued
that parts and finished products were "like products”.

4.20 Hong Kong further argued that, under Article 13:10 of Council Regulation (EEC) No. 2423/88
duties were imposed according to the value of parts originating in the country of export of the finished
product subject to a definitive anti-dumping duty, which seemed to indicate that duties were being
imposed on the parts. Nevertheless, the language of Article 13:10 and the fact that these duties were
only imposed after the partswereincor porated into thefinished product suggested that it wasthefinished
product assembled in the EEC which apparently was considered by the EEC a"like product”. Under
Article VI of the General Agreement dumping occurred if " productsfrom one country wereintroduced
into the commerce of another country at less than their norma value'.  Article 13:10, however, provided
that, if certain conditionsweremet, duties could beimposed on products” introduced into the commerce
of the Community after having been assembled or produced in the Community”. Thiswasinviolation
of thebasic principleof Article VI of the General Agreement that anti-dumping duties could beimposed
only on imported products. It was wholly foreign to the concept of anti-dumping as regulated by
the General Agreement and the Anti-Dumping Code to impose duties on products which might have
the origin of the country imposing the duties. Inthisregard, Hong Kong also referred to Article 8:2
of the Anti-Dumping Code. Where a product was produced in the EEC, it was not "an import" from
a"source" found to be causing injury. Infact, no investigation would have taken place to determine
the existence of dumping and injury in relation to such products.

4.21 Hong Kong considered that where dutieswereimposed on productsafter they had been assembled
in the EEC, but only on such products produced by producers related to or associated with exporters
subject to anti-dumping duties, such duties amounted to discriminatory internal taxes which violated
Articles | and 111 of the General Agreement. Furthermore, the lack of clarity regarding the nature
of undertakings acceptable to the EEC in the context of investigations under Article 13:10 of Council
Regulation (EEC) No. 2423/88 could well disguisethefact that companiesin practicewerebeingobliged
to purchase a certain proportion of partslocaly. Although the EEC had repeatedly denied that such
a requirement existed, Japan had pointed out that it was the experience of Japanese firms which had
been subject to investigations under Article 13:10 that such loca content requirements had been imposed.
Such requirements were inconsistent with Article 111:5 of the General Agreement; they could in no
way be seen as "necessary to secure compliance” with trade measures consistent with the General
Agreement and were therefore not justifiable under Article XX(d) of the General Agreement.

4.22 Hong Kong concluded that Article 13:10 of Council Regulation (EEC) No. 2423/88 wasclearly
outsidethe provisions of the General Agreement and of the Anti-Dumping Code. Thisprovision could
not be considered to be covered by the exception of Article XX(d). The objectives of this provision
were broader than only to "secure compliance" with anti-dumping duties and it could affect parties
which were not circumventing anti-dumping duties. Hong Kong recognized that the problem which
this provision attempted to address needed to be resolved within the framework of the Genera Agreement
so that internationally agreed rules on this issue might be developed. However, in the absence of
rulesin the Genera Agreement dealing with this problem of circumvention, Article 13:10 of Council
Regulation (EEC) No. 2423/88 had to be considered inconsistent with the provisions of the General
Agreement. Hong Kong, therefore, requested the Panel to reach findings which would lead to the
withdrawal of this Article.

4.23 Korea considered that the Panel should examine the nature of the measures applied by the EEC
under Article 13:10 of Council Regulation (EEC) No. 2423/88 to determine whether or not these
measureswereanti-dumping measures. If thePanel cameto the conclusionthat themeasuresin question
wereanti-dumping measures, it should examinewhether these measureswereconsistent with Article VI
of the General Agreement and the Anti-Dumping Code. In this respect Korea pointed in particular
to two practices which it considered as incompatible with Article VI and the Anti-Dumping Code:
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firstly, the imposition of anti-dumping duties on finished products assembled in the EEC without any
investigati on of theexistence of dumping and injury and, secondly, theimposition onexportersof certain
conditions regarding assembly operations in the EEC in the context of price undertakings accepted
in anti-dumping investigations.

4.24 Korea was of the view that, if the Pand would not regard the measures provided for in
Article 13:10 as anti-dumping measures, it should examine whether these measures were a new form
of protectionism designed to increase the use of parts originating in the EEC and to support inefficient
domestic industries in the EEC and which resulted in a distortion of trade in parts and components.
Inthisrespect thefollowing pointsmerited careful consideration: firstly, theimposition of requirements
to useacertain proportion of parts of EEC origin only on those producersin the EEC who wererelated
to foreign companies;, secondly, the method used by the EEC to caculate the actual proportion of
imported parts used in the assembly operation, in particular in case of sub-assemblies purchased in
the EEC; thirdly, the market distorting effect of the requirement to use a certain proportion of parts
of EEC origin in cases where such parts were produced inefficiently by quasi-monopolistic producers.

4.25 Singapore considered that Article 13:10 of Council Regulation (EEC) No. 2423/88 was incons stent
with Articles VI, | and 11l of the General Agreement and with the Anti-Dumping Code and did not
meet the requirements of Article XX(d) of the General Agreement.

4.26 Singapore argued that the first question to be addressed in the examination of the duties provided
for in Article 13:10 was whether these duties should be considered as interna or as border measures.
TheGeneral Agreement made animportant distinction between thesetwo types of measures. Ingeneral,
the criteria under the General Agreement to determine whether a measure was an interna or a border
measure was the place of collection of aduty. The Panel Report on the dispute concerning Belgian
family allowances' had considered the fact that the charges disputed in that case were imposed at the
time when the purchase price was paid rather than at the time of importation and had concluded from
thisthat these charges were internal measures within the meaning of Article I11 of the Generad Agreement.
However, in the case of duties applied pursuant to Article 13:10 of Council Regulation (EEC)
No. 2423/88, the fact that the duties were imposed as an explicit extension of a border measure (an
anti-dumping duty) for which there was no domestic equivalent argued in favour of treating such duties
as border measures. Furthermore, Article 13:10 was an integra part of the EEC anti-dumping legidation
which provided for the application of anti-dumping duties. The EEC itself had aso characterized the
measures provided for in Article 13:10 as anti-dumping measures. Consequently, these measures had
to be taken in conformity with Article VI of the Genera Agreement and with the provisions of the
Anti-Dumping Code. Article VI of the General Agreement and the Anti-Dumping Code permitted
departures from basic obligations under the Generd Agreement in exceptiond circumstances and therefore
had to be interpreted narrowly.

4.27 Singapore considered that Article 13:10 of Council Regulation (EEC) No. 2423/88 was incons stent
with Article VI of the Genera Agreement and with the Anti-Dumping Code because, firstly theserules
required that anti-dumping duties be calculated and imposed on products in respect of their condition
at the time of importation and, secondly, theserulesrequired that anti-dumping duties beimposed only
as a result of investigations to determine the existence of dumping and consequent injury in which
interested parties were given adequate opportunities to defend their interests.

4.28 Singapore pointed out that Article VI:1 of the General Agreement referred to the imposition of
anti-dumping duties at the point of importation. This provision stated that:

BISD, 15/59
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"Thecontracting partiesrecognizethat dumping, by which productsof onecountry areintroduced
into the commerce of another country at less than the normal vaue of the products, is to be
condemned ... For the purposes of this Article, aproduct isto be considered as being introduced
into the commerce of animporting country at lessthanitsnormal value, if the price of the product
exported from one country to another ..."

Other provisions in the General Agreement and in the Anti-Dumping Code on the imposition of
anti-dumping duties supported the view that the relevant point in time was the moment when products
were imported. Thus, Article 8:2 of the Anti-Dumping Code provided that:

"When an anti-dumping duty isimposed in respect of any product, such anti-dumping duty shall
be collected in the appropriate amounts in each case on a hon-discriminatory basis on imports
of such products from all sources found to be dumped and causing injury ..."

Articles 2:1 and 2:5 of the Anti-Dumping Code on the definition of "export price" indicated that the
export price was the price at the point of importation of a product. Article 2:1 referred to "... the
export price of the product exported from one country to another”, and Article 2:5 provided that:

"... the export price may be constructed on the basis of the price at which the imported products
arefirst resold ..."

It was evident that the purpose of this provision in Article 2:5 was to arrive at an actual or notional
price "at which the product is exported from one country to another”. Findly, Article V1:6(a) of the
Genera Agreement provided that:

"No contracting party shal levy any anti-dumping duty on the importation of any product of
the territory of another contracting party unless ..."

Thus, the Generd Agreement and the Anti-Dumping Code required that anti-dumping duties be calculated
and imposed on products in respect of their condition at the time of importation and that anti-dumping
duties be applied at the border. Article 13:10 of Council Regulation (EEC) No. 2423/88 was incons stent
with these requirements in that it alowed for the imposition of anti-dumping duties on products’
introduced into the commerce of the Community after having been assembled or produced in the
Community". Products produced or assembled in the EEC were not "imports' from a source found
to be causing injury.

4.29 Singapore considered that Article 13:10 of Council regulation (EEC) No. 2423/88 was aso
inconsistent with Articles V1:2 and VI1:6(a) of the General Agreement and Articles 2, 3, 5 and 6 of
the Anti-Dumping Code which required that the existence of dumping and injury be determined through
formal investigations before anti-dumping duties could be imposed. Under Article 13:10 of the EEC
Regulation duties could be imposed based solely on the origin of the parts used. N°investigation was
carried out to determine whether imported parts were being dumped and causing injury to the domestic
industry producing a"like product”. Therewas no indication of how an exporter could obtain arefund
in case of changes in the margins of dumping of the imported parts.

4.30 Singapore argued that, if the Panel would decide that the duties levied by the EEC were internal
charges, rather than anti-dumping duties, theseinterna charges were being imposed contrary to Article 11
of the General Agreement. The duties levied by the EEC were imposed on products after they have
been assembledinthe EEC, onthe basisthat aspecified proportion of thevalueof thepartsand materias
used in the finished product was imported from a particular country by a related or associated
manufacturer intheEEC. N°duty wasapplied onthedomestic"likeproduct” if such product contained
only components produced in the EEC. In this regard the duties levied by the EEC on products



assembled in the EEC were inconsistent with Article 111:2 of the General Agreement. Furthermore,
Article 13:10 of Council Regulation (EEC) No. 2423/88 exempted from any duties products which
contained more than a certain proportion of domestically-produced components. This was contrary
to Article I11:4 of the General Agreement since it affected the internal sale of products and placed
products containing imported componentsin aless advantageous position. Article 13:10 also entailed
an obligation on companies to purchase a certain proportion of partslocaly and in this respect it was
in violation with Article 111:5 of the General Agreement which prohibited local content requirements.
Singaporefurther argued that dutiesunder Article 13:10 wereinconsistent with Article | of the General
Agreement. The most-favoured-nation principle contained in Article |:1 prohibited discrimination
between countries. This prohibition applied not only to import duties but also to internal measures.

4.31 Regarding theargument of the EEC that Article 13:10 of Council Regulation (EEC) No. 2423/88
was justified under Article XX(d) of the Generd Agreement, Singapore made the following observations.
As aprovision permitting exceptions to obligations under the General Agreement, Article XX should
be interpreted narrowly. Measures which were otherwise inconsistent with the General Agreement
could be taken under Article XX(d) only if (i) the "laws or regulations’ with which compliance was
being secured were "not inconsistent” with the General Agreement, (ii) the measures taken were
"necessary to secure compliance” with such "laws or regulations’, and (iii) the measures in question
were" not appliedinamanner whichwould constituteameansof arbitrary or unjustifiablediscrimination
between countries where the same conditions prevail, or adisguised restriction oninternationa trade.”
A contracting party invoking an exception to the General Agreement had to prove that it met al the
necessary conditions. It was, therefore, incumbent upon the EEC to demonstrate that duties under
Article 13:10 of Council Regulation (EEC) No. 2423/88 met each of the conditions of Article XX(d).

4.32 Singapore argued that the "laws or regulations’ with which the duties levied by the EEC on
products assembled in the EEC were intended to secure compliance were contained in Council Regulation
(EEC) No. 2423/88. SinceArticle 13:10 of this Regulation was inconsi stent with the General Agreement
and with the Anti-Dumping Code, the measurestaken by the EEC could not be considered to fall within
the scope of the exception permitted by Article XX(d). Regarding the second condition of application
of Article XX(d), Singapore argued that it followed from the term "necessary" in Article XX(d) that
the EEC was required, if possible, to follow a procedure which involved no derogation from rules
of the General Agreement or which limited such a derogation to a minimum. The EEC had not
established that the measures taken under Article 13:10 of its anti-dumping Regulation were necessary
to prevent circumvention of its anti-dumping legislation. The preamble of Council Regulation (EEC)
No. 1761/87 had merely stated that:

"... assembly in the Community of products whose importation in afinished state is subject to
anti-dumping duty may give rise to certain difficulties ..."

The preamble had concluded that:

"...inorder to prevent circumvention, itisnecessary to providefor the collection of anti-dumping
duties on products thus assembled."

The EEC had claimed that if at least 60 per cent of the value of parts and components used in assembly
operation wereimported from a particular country of which the exports of afinished product had been
found to be dumped, dumping of the parts and components could be presumed without further
investigation or evidence and anti-dumping duties were levied on that basis on the assembled product.
However, existing rules of the General Agreement could be used to deal with problems of dumping
of parts and components. There was no reason why one could not determine the export price and
normal vaue of parts. The EEC could have used its existing anti-dumping legislation to prevent
dumping of imported parts. The EEC, however, had chosen to depart from the existing internationa
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anti-dumping rules and had not attempted to properly establish that components were in fact being
dumped. Even if the EEC were to argue that the assessment and collection of anti-dumping duties
on imported components presented practical difficulties which justified a departure from the ordinary
rules, it still remained to be shown that the means chosen by the EEC involved the least degree of
inconsistency with the General Agreement. The onuslay on the EEC to provewhy aderogation from
the normal anti-dumping provisions had been necessary. In the view of Singapore, Article 13:10 of
Council Regulation (EEC) No. 2423/88 could not be considered "necessary" within the meaning of
Article XX(d) of the Genera Agreement.

4.33 Singapore further considered that Article 13:10 of Council Regulation (EEC) No. 2423/88 was
discriminatory and adisguised restriction on trade because one of the conditions of application of duties
under this Article was that the company in the EEC must be related to or associated with a company
in aparticular country which was subject to an anti-dumping measure. Thisimplied that a company
in the EEC which was not related to any company in the country subject to anti-dumping measures
could source dl its components from that country, while companies which were related to firms in
the exporting country in question were allowed to purchase not morethan 60 per cent of the partswhich
they used from that country.

4.34 TheUnited States considered that the evasion or circumvention of an anti-dumping duty imposed
in accordance with Article VI of the Genera Agreement and with the relevant provisions of the
Anti-Dumping Code contravened the purpose of those provisions, undermined the effectiveness of the
disciplinesof the General Agreement and the Anti-Dumping Coderel ating to dumping and anti-dumping
practices and provided an appropriate basis for further action consistent with the General Agreement
to prevent injurious dumping. The interpretative history of Article VI of the General Agreement also
indicated that a contracting party was entitled to safeguard the effect of aproperly issued anti-dumping
duty order through the establishment and administration of an anti-circumvention provision which was
consistent with the General Agreement. The evolution of international production and trade had led
to circumstances in which firms could and did readily circumvent the intent and effectiveness of
legitimately imposed anti-dumping duties. Thus, not only were anti-circumvention measures permissible
if taken in amanner which was consistent with the General Agreement, but such measures had become
necessary to maintain the careful balance of rights and obligations envisioned under the Genera
Agreement.

4.35 The United States argued that the concept of prevention of circumvention of anti-dumping messures
was compatible with the letter and spirit of Articles VI and XX of the General Agreement and of the
Anti-Dumping Code. Article VI of the Genera Agreement established the clear right of any contracting
party to take action in the form of the imposition of anti-dumping duties in an amount not greater than
the margin of dumping in order to counteract the effects of the dumping found to be causing injury.
This right would be undermined if a firm which had been found to have dumped a product, imports
of which had been found to cause material injury to adomesticindustry, were able to evade those duties
simply by shifting assembly operations of minima or no commercial significance to the country of
importation from the country of exportation. It was a paradigm of customs legislation that actions
leading to evasion of validly imposed duties ordinarily were actionable. Thus, counteracting the
circumvention of an anti-dumping duty finding was a justifiable and proper exercise of the rights of
a contracting party under Article VI of the Genera Agreement.

4.36 The United States considered that the ability of contacting parties to protect the scope of an
anti-dumping finding was strongly supported by the interpretative history of Article VI of the Genera
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Agreement. For example, with respect to the issue of "indirect dumping" (i.e., instances in which
dumped goods were not shipped directly from the country of manufacture but were exported from
another country) the Report of a Group of Experts on Anti-Dumping and Countervailing Duties had
concluded that:

"... itwasreasonablefor countriesto havetheright to protect themselvesagainst indirect dumping
(whether of processed or unprocessed goods)."?

Similarly, in 1955 aWorking Party which had considered the narrower question of whether, in acase
of indirect dumping, the dumping margin should be determined based on the price at which goods
were sold in the country of exportation or in the country of manufacture had concluded that either
price could be used.® The Working Party had appeared to accept as given that the only question in
aninstanceof indirect dumpingwashow to cal cul ate thedumping margin, not whether it wasappropriate
to assess a margin on goods shipped from the country of export.* The Reports of the Group of Experts
and of the Working Party affirmed the view that a contracting party was entitled, in order to effectuate
its rights under Article VI of the General Agreement, to protect itself against practices which
circumvented the terms of an outstanding anti-dumping finding.

4.37 The United States argued that this conclusion was also supported by the fundamental principles
and policy goalsunderlying theauthority provided in Article VI to levy anti-dumping dutieson dumped
andinjuriousimportsand theauthority under Article XX (d) toadopt " measures... to securecompliance
with laws or regulations, which are not inconsistent with the provisions" of the General Agreement,
including measures related to customs enforcement. The basic principle of Article VI of the General
Agreement was that "dumping ... is to be condemned if it causes or threatens materia injury."
Article VI:2 authorized contracting parties to levy anti-dumping duties in order to "offset or prevent
dumping”. Thus, thebasicright toimpose anti-dumping dutiesflowed from Article VI. Nevertheless,
the rights under Article VI were supplemented by the provisions of Article XX(d), which authorized
acontracting party to take actions necessary to enforce acustomsduty. Thus, if an anti-dumping duty
was otherwise permissible under Article VI, Article XX(d) gave a contracting party the right to take
certain narrow supplemental actions to preserve the validity of its tariff in the face of customs fraud,
or, inthiscase, circumvention. Itwasageneral principleof international customspracticethat substance
should prevail over theform of atransaction. In certain situations assembly operations could constitute
a sham to evade the payment of anti-dumping duties. Thiswas no different from the routine problems
faced every day by al contracting parties of preventing efforts to evade the collection of legitimate
customs tariffs on merchandise. Contracting parties had to be permitted to make use of the flexibility
afforded by Articles VI and XX to take account of the new methods of manufacture and commerce
which had arisen over the last decade and which had presented new chalenges to administering authorities
seeking to enforce the basic precepts of the Genera Agreement and the Anti-Dumping Code.

4.38 The United States considered that the need for an anti-circumvention provision grew directly
out of the changing nature of international commercial redlity, in particular theincreasing internationa
integration of manufacturing operations and the ease of multinational sourcing of parts and location

'Report of the Group of Expertson Anti-Dumping and Countervailing Duties, BISD 85/145; Report
of the Working Party on Other Barriers to Trade, BISD 35222.

’BISD 85/149.

*BISD 35/223.

“The Working Party had added that this conclusion would not apply in acase of meretranshipment:

"It isof course understood that where goods are merely transhipped through a third country without

entering into the commerce of that country, it would not be permissible to apply anti-dumping duties
by reference to prices of like goods in that country.” ldem.
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of assembly operations. AtthetimeArticle VI of the Genera Agreement had comeintoforcein 1947,
and even at the time of the conclusion of the Anti-Dumping Code in 1979, internationa trade and
dumping had been considerably morestraightforward and simpler phenomenathanthey wereat present.
For example, the problem of "indirect dumping" (which might include circumvention of an anti-dumping
finding) was one with which contracting parties had had little or no experience in the early years of
the GATT.! Thiswas not surprising in light of the fact that the commercial norm at that time was
one in which a given product was manufactured in its entirety in one country and exported directly
to asecond country. Termslike"like product" and " domestic industry” had been much easier concepts
to distinguish and evaluate. Current commercial redities were, however, very different. Production
of goods had become both globalized and compartmentalized. Components of a product were often
manufactured in two or more places, only to be assembled in another location and, perhaps, finally
to be shipped to yet another destination. Transportation costs had fallen dramatically, tariff barriers
and barriersto foreign investment had in many cases been reduced or eliminated, export markets had
been opened up and economies of scale had risen. The globalization of business had been accel erated
both by the push for industrial growth in countries offering lower custom costs and by advances in
production technology. The result had been that it was often no longer necessary or economically
efficient to start and complete production in one plant.

4.39 The United States argued that, while the above-mentioned development were in most cases a
healthy and natura consequence of the economic growth and trade liberalization which had occurred
over the past forty years, the globalization and compartmentalization of manufacturing operations had
also presented specia challengesto administering authoriti escharged with ensuring that theinternationa
trade rules which had helped to advance the economic progress of the last forty years continued to
apply to the world which these rules had helped to create. In particular, the United States and other
contracting parties had to be prepared to use the tools of the Genera Agreement and the Anti-Dumping
Code to protect the integrity of the fundamental principles which had guided the expansion and
devel opment of theinternational trading system. Thus, recalling thefundamental principlesunderlying
the purpose of Article VI and the applicable provisions of the Anti-Dumping Code was imperative
a a time when an increasing number of firms had chosen to take advantage of globalized,
compartmentalized methods of manufacture: somefirmsadopting manufacturing strategies specifically
to evade payment of duties levied as aresult of the application of traditional anti-dumping procedures.
Thus, anti-circumvention measures, if applied consistent with the Genera Agreement and the
Anti-Dumping Code, were an essential aspect of modern anti-dumping practices. Such measures reflected
and were adirect response to the changes in methods of manufacture but, like other actions taken in
response to dumping, they were applied only when it was necessary to "offset or prevent dumping”.
Globa sourcing and flexibility of production could, within amatter of months, eviscerate an anti-dumping
duty order issued on afinal product. To deny contracting partiesthe meansby which to addresspractices
which could arise out of these new methods of manufacture would be to undermine the remedies provided
by Article VI of the General Agreement and the applicable provisions of the Anti-Dumping Code.
Without anti-circumvention measures, the delicate balance of rights and obligations which formed the
foundation of the international trading system might be seriously undermined which would, in turn,
destroy the confidence in the fairness and relevancy of the system as a whole.

4.40 TheUnited Statespointed out that inlight of the principlesand purposesof Articles VI and X X(d)
and the interpretative history of those provisions and in view of the changing commercial realities of
internationally integrated manufacturing operations, the provisions in the Omnibus Trade and
Competitiveness Act of 1988 on circumvention of anti-dumping duties had been drafted to ensure that
any action taken would be consistent with and supported by the original finding of dumping andinjury.
Under these provisions three steps had been provided in applying anti-circumvention measures. (1)

BISD 85/148.
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an inquiry to ascertain what had occurred with respect to imports since the origina imposition of the
anti-dumping duties; (2) an investigation to ensure that any duties finally collected on dumped parts
and components were calculated in the proper amount; and (3) an opportunity to review the
determination of injury.® Specifically, the provision dealing with circumvention through assembly
operations in the United States? provided the Department of Commerce with the authority to include
imported parts and components used in the completion or assembly of merchandise sold in the
United States within the scope of an anti-dumping order if, after taking into account any advice of
the United States International Trade Commission (USITC), the Department found that:

(1) "merchandisesoldintheUnited Statesisof the sameclassor kind asaproduct that is subject
to an outstanding order”;

(2) such merchandise sold in the United States"is completed or assembled in the United States
from parts or components produced in the foreign country with respect to which" the order
applied; and

(3) "thedifference between the value of such merchandise soldintheUnited Statesand thevalue
of the imported parts and components [imported from the foreign country referred to in
paragraph (2)] is smal."

In addition, in determining whether to include parts or components in the order, the Department of
Commerce was directed to examine three specific factors: (i) the pattern of trade; (ii) whether the
foreign manufacturer of the parts and components was related to the party performing the completion
or assembly in the United States, and (iii) whether imports into the United States of the parts or
components had increased subsequent to the issuance of the anti-dumping duty order.® These factors
provided specific direction to the Department of Commerce in respect of the implementation of the
language of the statute. The approach taken under the anti-circumvention provision (i.e., identification
of factors for an administering authority to examine) was consistent with the General Agreement and
the Anti-Dumping Code.* A fundamental aspect of thisprovisionwasthat the Department of Commerce
was required to notify the USITC of the proposed inclusion of parts and components within the scope
of an anti-dumping duty order and to take into account any written advice provided by the USITC
astowhether the proposed inclusion of the partsand components taken as awhol e woul d beinconsi stent
withtheaffirmative determination of injury onwhich theanti-dumping duty order wasbased. Indrafting
this provision, Congress had explicitly taken into account the provision's consistency with Article VI
of the Genera Agreement.®

4.41 The United States was of the view that, in examining the anti-circumvention provisions adopted
by the EEC, the Pand should consider the essential necessity for anti-circumvention measures and
approve provisions which were consistent with the Generd Agreement, yet fitted within the anti-dumping
proceduresandinstitutionsof individual contracting parties. Not al such measuresoperatedidentically.
The provisions on circumvention in the legislation of the United States were a valid exercise of the
rights and obligations of the United States under the General Agreement.

1Section 781 of the Tariff Act of 1930, as amended.

2Section 781(a) of the Tariff Act of 1930, as amended.

3Section 781(a)(2) of the Tariff Act of 1930, as amended.

“See e.g. Articles 2:4, 3:2 and 4:1(ii) of the Anti-Dumping Code.
°*H.R. Rep. No. 576, 100th Cong., 2nd Sess. 602 (1988).
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V. FINDINGS
Introduction

5.1 ThePand noted that theissues beforeit arise essentially from the following facts and arguments:
In June 1987, the EEC included in its anti-dumping regulation, Council Regulation No. 2176/84, a
provision intended to prevent the circumvention of anti-dumping duties on finished products through
the importation of parts or materials for use in the assembly or production of like finished products
withinthe EEC. The provision was subsequently incorporated in Article 13:10 of Council Regulation
No. 2423/88 adopted on 11 July 1988 which states, inter alia, that

"Definitive anti-dumping duties may be imposed ... on products that are introduced into the
commerce of the Community after having been assembled or produced in the Community, provided
that:

- assembly or production is carried out by a party which is related or associated to any of
the manufacturers whose exports of the like product are subject to a definitive anti-dumping
duty,

- theassembly or production operation was started or substantially increased after the opening
of the anti-dumping investigation,

- thevalue of parts or materials used in the assembly or production operation and originating
in the country of exportation of the product subject to the anti-dumping duty exceeds the
value of al other parts or materials used by at least 50%."

Article 13:10(d) of the same Regulation states that the provisions of the Regulation concerning
investigation, procedure and undertakings apply to all questions arising under Article 13:10. Under
these provisions, the EEC made the suspension of proceedings under Article 13:10 conditional on
undertakings by assemblers and producersin the EEC to limit the use of imported parts and materials.
During the period between the adoption of Article 13:10 in June 1987 and the establishment of the
Pand in October 1988, investigations under Article 13:10 resulted in the imposition of duties on products
produced or assembled in the EEC in eight cases and in the acceptance of undertakingsin seven cases.
During this period there were four cases in which the acceptance of undertakings led to the revocation
of thedutiesinitially imposed. All investigationsinitiated and measures taken during this period under
Article 13:10 involved products assembled or produced in the EEC by parties related to or associated
with Japanese manufacturers whose exports of the finished like products were subject to definitive
anti-dumping duties in the EEC (for further details, see Annex 1).

5.2 The Pand further noted that Japan considers

- the duties imposed under Article 13:10,

- the acceptance of undertakings under Article 13:10, and

- the provisions of Article 13:10 as such,
tobeinconsistent withthe EEC' sobligationsunder Articles 1 and Il or 111, and not justified by Article VI
of the General Agreement. The EEC considers both the application of Article 13:10 and the
Article itself to bejustified by Article XX(d). Japan disagreesthat Article XX(d) justifiesthemeasures

a issue. Japan further considers that the administration of Article 13:10 contravenes Article X of
the General Agreement concerning the publication and administration of trade regulations, inter aia,
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because the EEC has failed to publish criteriafor accepting undertakings and to determine the origin
of partsin auniform manner. The EEC considersthat it has acted in conformity with that provision.

5.3 The Panel decided to examine successively:

(8 theimposition of dutiesunder Article 13:10 of the EEC's Council Regulations No. 2176/84
and No. 2423/88 (hereinafter referred to as "anti-circumvention duties');

(b) the acceptance of undertakings under Article 13:10 of Regulations No. 2176/84 and
No. 2423/88 (hereinafter referred to as "parts undertakings');

(c) Article 13:10 of Regulations No. 2176/84 and No. 2423/88 itself (hereinafter referred to
as "anti-circumvention provision"); and

(d) the non-publication of criteria for accepting parts undertakings and the administration of
the rules of origin for parts and materias.

The Panel further decided that it would examine each of the above issues first in the light of the
provisions of the Genera Agreement which Japan claims to have been violated by the EEC and then,
if it were to find an inconsistency with any of the provisions invoked by Japan, in the light of the
exception in the General Agreement invoked by the EEC.

Anti-circumvention duties

5.4 Categorization as customs duties (Article 11:1(b)) or internal taxes (Article 111:2). The Panel
noted that Japan argued that the anti circumventi on duties coul d be considered to beeither dutiesimposed
on or in connection with importation within the meaning of Article I1:1(b) or interna taxes within the
meaning of Article I11:2. The EEC considered that the duties do not fall under Article 111:2. The
Pand recadled that the distinction between import duties and interna chargesis of fundamenta importance
because the General Agreement regulates ordinary customs duties, other import charges and internal
taxes differently: theimposition of "ordinary customs duties" for the purpose of protectionis allowed
unless they exceed tariff bindings; al other duties or charges of any kind imposed on or in connection
with importation are in principle prohibited in respect of bound items (Article 11:1(b)). By contrast,
internal taxes that discriminate against imported products are prohibited, whether or not the items
concerned are bound (Article 11:2). The Panel thereforefirst examined whether the duties constitute
customs or other duties imposed on or in connection with importation falling under Article 11:1(b) or
internal taxes falling under Article I11:2.

5.5 ThePand noted that the anti-circumvention duties are levied, according to Article 13:10(a), "on
products that are introduced into the commerce of the Community after having been assembled or
produced in the Community”. The duties are thus imposed, as the EEC explained before the Panel,
not on imported parts or materias but on the finished products assembled or produced in the EEC.
They are not imposed conditiona upon the importation of a product or at the time or point of importation.
The EEC considers that the anti-circumvention duties should, nevertheless, be regarded as customs
duties imposed "in connection with importation” within the meaning of Article 11:1(b). The main
arguments the EEC advanced in support of this view were: firstly, that the purpose of these duties
was to eliminate circumvention of anti-dumping duties on finished products and that their nature was
identica to the nature of the anti-dumping duties they were intended to enforce; and secondly, that
the duties were collected by the customs authorities under procedures identical to those applied for
the collection of customs duties, formed part of the resources of the EEC in the same way as customs
duties and related to parts and materials which were not considered to be "in free circulation” within
the EEC.
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5.6 Inthelight of the abovefactsand arguments, the Panel first examined whether the policy purpose
of achargeisrelevant to determining the issue of whether the charge isimposed in " connection with
importation" within the meaning of Articlell:1(b). The text of Articles|, II, Il and the Note to
Article Il refersto charges”imposed onimportation™, " collected ... at thetimeor point of importation”
and applied "to an imported product and to the like domestic product”. The relevant fact, according
to the text of these provisions, is not the policy purpose attributed to the charge but rather whether
the charge is due on importation or at the time or point of importation or whether it is collected
internally. Thisreading of Articles Il and Il is supported by their drafting history and by previous
panel reports(e.g. BISD 15/60; 25549, 67). A recent panel report which hasexamined the provisions
of the General Agreement governing tax adjustments applied to goods entering into international trade
(among them Articles Il and I11) stated that

"the tax adjustment rules of the General Agreement distinguish between taxes on products and
taxes not directly levied on products; they do not distinguish between taxes with different policy
purposes’ (BISD 345/161, emphasis added).

ThePanél further noted that thepolicy purposeof chargesisfrequently difficult to determineobjectively.

Many charges could be regarded as serving both interna purposes and purposes related to the
importation of goods. Only at the expense of creating substantial legal uncertainty could the policy
purpose of a charge be considered to be relevant in determining whether the charge fals under
Article I1:1(b) or Article I11:2. The Pand therefore concluded that the policy purpose of the charge
is not relevant to determining the issue of whether the charge isimposed in " connection with importation”
within the meaning of Article I1:1(b).

5.7 ThePanel proceeded to examine whether the mere description or categorization of acharge under
the domestic law of a contracting party is relevant to determining the issue of whether it is subject
to requirements of Article Il or those of Article111:2.  The Panel noted that if the description or
categorization of acharge under the domestic law of a contracting party were to provide the required
" connectionwithimportation", contracting partiescoul d deter minethemsel veswhi ch of theseprovisions
would apply to their charges. They could in particular impose charges on products after their
importation simply by assigning the collection of these charges to their customs administration and
alocating the revenue generated to their customs revenue.  With such an interpretation the basic
objective underlying Articles Il and 111, namely that discrimination against products from other contracting
parties should only take the form of ordinary customs duties imposed on or in connection with
importation and not the form of internal taxes, could not be achieved. The same reasoning applies
to the description or categorization of the product subject to a charge. The fact that the EEC treats
imported parts and materials subject to anti-circumvention duties as not being "in free circulation”
therefore cannot, in the view of the Panel, support the conclusion that the anti-circumvention duties
are being levied "in connection with importation" within the meaning of Article I1:1(b).

5.8 Inthelight of the above, the Panel found that the anti-circumvention duties are not levied "on
or in connection with importation” within the meaning of Article I1:1(b), and consequently do not
constitute customs duties within the meaning of that provision.

5.9 Articlelll:2. The Panel proceeded to examine the anti-circumvention duties in the light of
Article I11:2, first sentence, according to which

"the products of the territory of any contracting party imported into the territory of any other
contracting party shall not be subject, directly or indirectly, to interna taxes or other internal
charges of any kind in excess of those applied, directly or indirectly, to like domestic products.”
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ThePanel noted that, inthe casesinwhich anti-circumvention dutieshad been applied, the EEC followed
sub-paragraph (c) of theanti-circumvention provision, according towhich"theamount of duty collected
shall beproportional to that resulting from the application of therate of theanti-dumping duty applicable
to the exporter of the complete products on the c.i.f. value of the parts or materialsimported”. The
Panel further noted that like parts and material s of domestic origin are not subject to any corresponding
charge. The Panel therefore found that the anti-circumvention duties on the finished products subject
imported parts and materials indirectly to an interna charge in excess of that applied to like domestic
products and that they are consequently contrary to Article I11:2, first sentence.

5.10 Havingfound that theanti-circumvention dutiesareinconsistent with Article 111:2, first sentence,
the Panel saw no need for examining whether the anti-circumvention duties are a so inconsistent with
the abligations of the EEC under Article I11:2, second sentence, and Article I:1. The Panel proceeded
to examine the question of whether the inconsistency of the duties with Article I11:2, first sentence,
can be justified under the exception in the General Agreement invoked by the EEC.

5.11 Article VI. ThePanel noted that, in the proceedings beforethe Panel, the EEC had not defended
the anti-circumvention duties as anti-dumping duties within the meaning of Article VI of the General
Agreement but as measures designed to prevent what it considered to be circumvention of anti-dumping
duties through the importation and subsequent assembly of parts and components. The lega basis
of these measures, inthe view of the EEC, was Article XX (d) of the General Agreement which permits
contracting parties to take measures necessary to secure compliance with laws or regulations which
are not inconsistent with the General Agreement. The Panel further noted that the United States, as
an interested third party, had argued that Article VI of the General Agreement provided to a certain
extent a legal basis for measures to prevent what it considered to be circumvention of anti-dumping
duties. At one point in the proceedings the EEC stated that, if the Panel were to find that the
anti-circumvention duties were justifiable under Article VI, "it would not disagree" with such an gpproach
(supra paragraph 3.76). However, the EEC presented no arguments in support of a justification of
its measures under Article VI; on the contrary, in the subsequent proceedings the EEC continued to
present various arguments to the effect that measures under Article 13:10 were "necessary" within
themeaning of Article XX(d) because Article VI did not provide abasisfor the application of measures
to prevent circumvention of anti-dumping duties (supra paragraphs 3.86-89).  In conformity with
the practice of panels not to examine exceptions under the General Agreement which have not been
invoked by the contracting party complained against (see, e.g. BISD 31S5/74) and not to examine issues
brought only by third parties (cf. L/6514, page 15 and the references therein), the Panel decided not
to examine whether the anti-circumvention duties could be justified under Article VI of the General
Agreement.

5.12 Article XX(d). The Panel proceeded to examine whether Article XX(d), which the EEC did
invoke, can justify theimposition of the anti-circumvention duties. The Panel noted that the relevant
part of Article XX(d) provides that

... "nothing in this Agreement shall be construed to prevent the adoption or enforcement by any
contracting party of measures:

(d) necessary to secure compliance with laws or regulations which are not inconsistent with the
provisions of this Agreement ..."

The Pand noted that Article XX refers to "measures’ in its introductory sentence and to "laws and
regulations’ in sub-paragraph (d). The Panel considered that the "measure” referred to in Article XX
is the measure requiring justification under Article XX and that, therefore, the imposition of
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anti-circumvention dutiesinconsistent with Article I11:2 isthe " measure” in the present case. It further
considered that the "laws or regulations’ to be examined under sub-paragraph (d) are the laws or
regul ationsthecontracting party invoking Article XX(d) claimsto securecompliancewith, inthepresent
case the Council Regulations Nos. 2176/84 and 2423/88 (except for the anti-circumvention provision)
and the individual Council regulations imposing definitive anti-dumping duties on finished products
from Japan.

5.13 The Panel then considered whether Council Regulations Nos. 2176/84 and 2423/88 (except for
the anti-circumvention provision) and theindividual EEC anti-dumping regul ationsimposing definitive
anti-dumping duti eson finished productsimported from Japan coul d be considered aslawsor regul ations
"which arenot inconsistent” withthe provisions of the General Agreement. The Panel recalled Japan's
doubts asto whether these lawsand regulationsare " not inconsistent” with the provisionsof the Genera
Agreement. However, the Pandl noted that its terms of reference and the submissions by both parties
have been limited to the anti-circumvention provision and itsapplication. The Panel therefore decided
to assume that, for the purposes of its proceeding, Council Regulations Nos. 2176/84 and 2423/88,
with the exception of the anti-circumvention provision, and the individual EEC regulations imposing
definitive anti-dumping dutiesonimportsfrom Japan are" lawsor regul ationswhich arenot i nconsi stent
with the provisions of this Agreement” in terms of Article XX(d). The Pand emphasizes that this
assumption applies only to its proceeding and is consequently without prejudice to any examination
of these regulations in any other dispute settlement proceeding.

5.14 The Panel noted that, in order for a measure to be covered by Article XX(d), it must "secure
compliance with" laws or regulations that are not inconsistent with the General Agreement. The Panel
therefore proceeded to examine the question of whether the imposition of anti-circumvention duties
inconsistentwith Article 111:2isameasure™to securecompliancewith” theEEC' sgenera anti-dumping
regulations and the individual regulations imposing definitive anti-dumping duties. The essentia
argument of Japan on thispoint wasthat Article XX (d) permitscontracting partiesto take only measures
toenforcetheobligations provided for inthelawsor regulations consistent withthe General Agreement.
Theonly part of the EEC' s anti-dumping regulations that requires enforcement isthe part establishing
the obligation to pay anti-dumping duties. The anti-circumvention duties do not serve to secure the
payment of these duties and can therefore in the view of Japan not be considered to be securing
compliance with the EEC's anti-dumping regulations. The essential argument of the EEC was that
the terms "to secure compliance with" should be interpreted more broadly to cover not only the
enforcement of laws and regulations per se but also the prevention of actions which have the effect
of undermining the objectives of laws and regulations. Intheview of the EEC, theanti-circumvention
duties, being levied only in narrowly defined circumstances in which the objectives of the EEC's
anti-dumping regulations are clearly being undermined, therefore secure compliance with these regulations
within the meaning of Article XX(d).

5.15 The Panel concluded from the above that the interpretative issue before it was: Does the
qualification"tosecurecompliancewithlawsor regulations' meanthat the measuremust prevent actions
inconsistent with the obligations set out in laws or regulations, or does it support a more expansive
inter pretati on according towhichit would a so cover ameasurewhich preventsactionsthat are consistent
with laws or regulations but undermine their objectives?

5.16 The Pand first examined thisinterpretative issue in the light of the text of Article XX(d). The
Panel noted that this provision does not refer to objectives of laws or regulations but only to laws
or regulations. This suggests that Article XX(d) merely covers measures to secure compliance with
laws and regulations as such and not with their objectives. The examples of the laws and regulations
indicated in Article XX(d), namely "those relating to customs enforcement, the enforcement of
monopolies..., theprotection of patents... and the prevention of deceptive practices" (emphasis added)
also suggest that Article XX(d) covers only measures designed to prevent actions that would beillega




under the laws or regulations. This conclusion is further supported by the fact that the provision
corresponding to Article XX(d) in the 1946 Suggested Charter for an International Trade Organization
used the terms "to induce compliance with" while Article XX(d) of the General Agreement uses the
stricter language "to secure compliance with" (emphasis added).

5.17 ThePanel then examined thealternativeinterpretationsinthelight of the purposeof Article X X(d)
and found the following. If the qualification "to secure compliance with laws and regulations’ is
interpreted to mean "to enforce obligations under laws and regulations®, the main function of
Article XX(d) would be to permit contracting parties to act inconsistently with the General Agreement
whenever such inconsistency is necessary to ensure that the obligations which the contracting parties
may impose consistently with the General Agreement under their laws or regulations are effectively
enforced. If the qualification "to secure compliance with laws and regulations’ is interpreted to mean
"to ensure the attainment of the objectives of the laws and regulations”, the function of Article XX(d)
would besubstantialy broader. Whenever the objectiveof alaw consistent with the General Agreement
cannot be attained by enforcing the obligations under that law, the imposition of further obligations
inconsistent with the General Agreement could then be justified under Article XX(d) on the grounds
that this secures compliance with the objectives of that law. This cannot, in the view of the Pandl,
bethepurposeof Article XX(d): Each of theexceptionsin the General Agreement - suchasArticles VI,
X1l or XIX - recognizes the legitimacy of a policy objective but at the same time sets out conditions
asto the obligationswhich may beimposed to securethe attainment of that objective. These conditions
would no longer be effective if it were possible to justify under Article XX(d) the enforcement of
obligationsthat may not beimposed consistently with these exceptionson the groundsthat the objective
recognized to be legitimate by the exception cannot be attained within the framework of the conditions
set out in the exception.

5.18 For thereasonsindicated in the preceding paragraphs, the Panel found that Article XX(d) covers
only measures related to the enforcement of obligations under laws or regulations consistent with the
Genera Agreement. The Panel noted that the general anti-dumping Regulation of the EEC does not
establish obligationsthat requireenforcement; it merely establishesalegal framework for theauthorities
of the EEC. Only the individua regulations imposing definitive anti-dumping duties give rise to
obligations that require enforcement, namely the obligation to pay a specified amount of anti-dumping
duties. The Pand noted that the anti-circumvention duties do not serve to enforce the payment of
anti-dumping duties. ThePanel could, therefore, not establishthat theanti-circumvention duties” secure
compliance with" obligations under the EEC's anti-dumping regulations. The Panel concluded for
these reasons that the duties could not be justified under Article XX(d).

Acceptance of parts undertakings

5.19 Articlelll:4. The Panel proceeded to examine whether, as contended by Japan, the acceptance
of undertakingsto limit the use of imported parts and material s constituted a" requirement” that accords
treatment to imported products less favourable than that accorded to domestic products contrary to
Article I11:4.

5.20 The Panel recalled that, during the period June 1987 to October 1988, eleven undertakings by
parties related to or associated with Japanese manufactures had been accepted by the EEC in
investigations under the anti-circumvention provision and that, according to the relevant Commission
decisions published in the Officia Journal of the European Communities, these undertakings related,
inter aia, to changes in the sourcing of parts and materials used in assembly or production operations
in the Community. The Panel noted that there is no obligation under the EEC' s anti-dumping Regulation
to offer parts undertakings, to accept suggestions by the EEC Commission to offer such undertakings
andto maintainthepartsundertakingsgiven. However, theconsequence of not offering an undertaking,
or of withdrawing an existing undertaking, can be the continuation of procedures that may lead to the
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imposition of the anti-circumvention duties. Article 10 of Regulation No. 2324/88 states that "where
an undertaking has been withdrawn or where the Commission has reason to believe that it has been
violated ... it may ... apply ... antidumping ... duties forthwith on the basis of the facts established
before the acceptance of the undertaking"”.

5.21 ThePanel noted that Article I11:4 refersto "al laws, regulations or requirements affecting (the)
internal sale, offering for sale, purchase, transportation, distribution or use". The Panel considered
that the comprehensive coverage of "al laws, regulations or requirements affecting” (emphasis added)
the interna sale, etc. of imported products suggests that not only requirements which an enterprise
islegally bound to carry out, such as those examined by the "FIRA Panel" (BISD 30S5/140, 158), but
also those which an enterprise voluntarily acceptsin order to obtain an advantage from the government
constitute "requirements”’ within the meaning of that provision. The Panel noted that the EEC made
thegrant of an advantage, namely the suspension of proceedingsunder theanti-circumvention provision,
dependent on undertakings to limit the use of parts or materias of Japanese origin without imposing
similar limitations on the use of like products of EEC or other origin, hence dependent on undertakings
to accord treatment to imported products less favourable than that accorded to like products of national
origin in respect of their internal use. The Pandl therefore concluded that the decisions of the EEC
to suspend proceedings under Article 13:10 conditional on undertakings by enterprises in the EEC
to limit the use of parts or materias originating in Japan in their assembly or production operations
are inconsistent with Article [11:4.

5.22 Having found the acceptance by the EEC of parts undertakings limiting the use of imported parts
and components to be inconsistent with Article 111:4, the Panel saw no need for examining whether
the acceptance of such undertakings is aso inconsistent with Article I:1 of the General Agreement.

5.23 Article VI. The Panel recdled that the EEC had, in the course of the Panel proceeding, not
invoked Article VI as ajustification of its anti-circumvention duties (see paragraph 5.11 above). As
the EEC had also not invoked Article VI as ajustification of its parts undertakings, the Panel decided
not to examine whether the acceptance of undertakings inconsistent with Article 111:4 of the Genera
Agreement could be justified under Article VI.

5.24 Article XX(d). The Panel recalled its finding that the imposition of anti-circumvention duties
inconsistent with Article 111:2 could not be justified under Article XX(d) because the duties did not
"secure compliance with" the EEC's anti-dumping regulations within the meaning of that provision
(seeaboveparagraph 5.18). ThePanel foundthat thisimpliesthat theacceptance of parts undertakings,
which functioned as a substitute for the anti-circumvention duties, could likewise not be considered
to "secure compliance with" the EEC's anti-dumping regulations.

Article 13:10 of the EEC Council Requlation

5.25 Japan considers not only the measures taken under the anticircumvention provision but aso the
provision itself to be violating the EEC' s obligations under the General Agreement. Japan therefore
asked the Panel to recommend to the CONTRACTING PARTIES that they request the EEC not only
to revoke the measures taken under the provision but aso to withdraw the provision itself. The Panel
therefore examined whether the mere existence of the anti-circumvention provision isinconsistent with
the General Agreement. The Panel noted that the anti-circumvention provision does not mandate the
imposition of duties or other measures by the EEC Commission and Council; it merely authorizes
the Commission and the Council totakecertain actions. Under the provisionsof the General Agreement
which Japan claimsto have been violated by the EEC contracting parties areto avoid certain measures;
but these provisions do not establish the obligation to avoid legislation under which the executive
authorities may possibly impose such measures.  The Panel further noted that it has been recognized
in a previous panel report adopted by the CONTRACTING PARTIES that legislation mandatorily
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requiring the executive authority to impose interna taxes discriminating against imported products
isinconsistent with Article I11:2 whether or not an occasion for its actua application has as yet arisen
(BISD 345/160), but that legislation merely giving the executive authorities the possibility to act
inconsistently with Article 111:2 cannot, by itself, constituteaviolation of that provision (BISD 345160,
164). Atissueinthat casewas, inter aia, aprovision in the Superfund Act of the United States which
directsthe United Statestax authoritiesto imposeatax on certain chemical substances but allows these
authorities not to impose the tax provided they issue certain regulations. The panel which examined
that case noted that thelevying of thetax would beinconsistent with Article I11:2 and that theregulations
eliminating the need to impose that tax had not yet been issued. The panel then concluded:

"From the perspective of the overall objectives of the General Agreement it is regrettable that
the Superfund Act explicitly directs the United Statestax authorities to impose atax inconsi stent
with the national trestment principle but, since the Superfund Act also gives them the possibility
to avoid the need to impose that tax by issuing regulations, the existence of the pendty rate
provisions as such does not congtitute a violation of the United States obligations under the Generd
Agreement” (BISD 345163).

5.26 Inthelight of theabovethePanel found that the mereexistence of theanti-circumvention provision
inthe EEC' s anti-dumping Regulation is not inconsi stent with the EEC' s abligations under the General
Agreement. Althoughitwould, fromtheperspectiveof theoverall objectivesof the General Agreement,
be desirable if the EEC were to withdraw the anti-circumvention provision, the EEC would meet its
obligations under the General Agreement if it were to cease to apply the provision in respect of
contracting parties.

Publication of Criteria for the Acceptance of Parts Undertakings and Administration of the Rules of
Oriqgin for Parts and Materias

5.27 The Pand considered the argument of Japan that, in the administration of the anti-circumvention
provision, the EEC violated its obligations under Article X:1 and X:3 of the General Agreement, in
particular in respect of the criteria for the acceptance of undertakings and the methodology for
determining the origin of imported parts and components. Given that the Pane found the
anti-circumvention duties and the acceptance of parts undertakingsto be inconsistent with Article 111:2
and 4, and not justifiable under Article XX(d), and that any further imposition of such duties or
acceptance of related undertakings would therefore be inconsistent with the General Agreement, the
issue of whether the administration of the anti-circumvention provision is consistent with Article X
is no longer relevant.

Concluding Comment by the Pandl

5.28 ThePanel was awarethat anumber of participantsin the ongoing multilateral trade negotiations
consider that the increased internationalization of production processes has led to certain problemsin
the administration of their anti-dumping laws, and that these issues are presently the subject of these
negotiations. The Pand would like to underline that its task was limited to an examination of the
measures taken by the EEC in the light of the existing provisions of the General Agreement invoked
by the parties to the dispute.

VI. CONCLUSONS

6.1 The dutiesimposed by the EEC under Article 13:10 of Council Regulations Nos. 2176/84 and
2423/88 on products assembled or produced within the EEC by enterprises related to Japanese
manufacturers of products subject to anti-dumping duties are inconsistent with Article I11:2, first sentence,
and are not justified by Article XX(d) of the General Agreement.
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6.2 Thedecisionsof the EEC to suspend proceedingsunder Article 13:10 conditional on undertakings
by enterprisesin the EEC to limit the use of parts or materias originating in Japan in their assembly
or production operations are inconsistent with Article 111:4 and not justified by Article XX(d) of the
Genera Agreement.

6.3 The Panel recommends that the CONTRACTING PARTIES request the EEC to bring its
application of Article 13:10 into conformity with its obligations under the General Agreement.
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