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WTO Work on Government Procurement*
Introduction

1. Government procurement is of considerable economic significance at both the domestic and international levels, accounting for a significant proportion of national GDP.  At the domestic level, the procurement of goods and services by government agencies provides needed inputs that enable governments to deliver public services and fulfil other tasks.  It has a significant impact on the efficiency of public expenditure management and good governance.  The attainment of value for money, public access to information on government contracts, and fair opportunities for suppliers to compete for government contracts, are all essential requirements of an efficient government procurement system, in particular as they impact on public finances and the delivery of public services.  A well regulated government procurement system, embodying the principles of transparency and fair and effective competition, is thus essential to attaining the goals of government procurement, and is often the object of domestic reforms.
2. As goods and services are often procured by governments and their agencies internationally, government procurement is also of great importance to international trade flows, and government procurement markets are of interest to foreign suppliers as well as domestic suppliers.  In this respect, the principles of transparency and fair and effective competition identified above, are equally relevant in the international context.  Nonetheless, in the past, government procurement has been effectively excluded from the application of the main multilateral trade rules under the GATT and the WTO.  In the General Agreement on Tariffs and Trade, originally negotiated in 1947, government procurement was explicitly excluded from the key national treatment obligation.  More recently, government procurement has also been excluded from the main market access commitments of the General Agreement on Trade in Services.
3. Over the years, GATT and WTO Members have therefore been seeking ways to address the issue of government procurement in the multilateral trading system.  This has resulted in three main areas of work:

(a) the plurilateral Agreement on Government Procurement (the so-called "GPA");
(b) negotiations on government procurement in services pursuant to Article XIII:2 of GATS;  and

(c) the work on transparency in government procurement in the Working Group established by the Singapore Ministerial Conference in 1996.
II. MAIN aspects of the government procurement WORK in the WTO
4. The three main areas of WTO's work on government procurement complement each other, however, they also show some significant differences.  Each area of work has its distinctive characteristics, for instance, in terms of the type of work carried out, main principles, scope of application (coverage), and nature of participation by WTO Members.  These are summarised in the following table:
	The three main areas of work on government procurement in the WTO



	
	Plurilateral Agreement on Government Procurement
	General Agreement on Trade in Services
	Working Group on Transparency in Government Procurement* 

	type of work
	agreement, being re-negotiated;  provisionally agreed text GPA/W/297
	negotiations based on Article XIII:2 of GATS
	study and elaboration of elements for inclusion in an appropriate agreement

	main principles
	transparency and
non-discrimination
	transparency
and possibly
non-discrimination
	only transparency
(preferences not affected)

	scope of application
	goods and services, including construction services
	only services
	goods
and possibly services 

	participation
	plurilateral
(not all WTO Members are Parties)
	multilateral
(all WTO Members involved)
	multilateral
(all WTO Members involved)


*On 1 August 2004, the General Council decided, as part of the "July Package", that no work would be done toward negotiations on this subject as part of the Doha Round.  See also paragraph ‎25 below.
III. The plurilateral Agreement on government procurement
A. brief background to the development of the gpa
5. Early efforts to bring government procurement under internationally agreed trade rules were undertaken during the Tokyo Round of Trade Negotiations.  As a result, the first Agreement on Government Procurement was signed in 1979 and entered into force in 1981.  It covered central government entities and procurement of goods only.  It was amended in 1987, with this amended version entering into force in 1988.
6. In parallel with the Uruguay Round, Parties to the Agreement held negotiations to broaden the coverage of the Agreement to purchases by sub-central government entities and certain public enterprises and to the services and construction services sectors.  Following these negotiations, the Agreement on Government Procurement (1994) ('GPA') was signed in Marrakesh on 15 April 1994, at the same time as the Agreement Establishing the WTO.  
7. The GPA entered into force on 1 January 1996.  It led to an estimated ten-fold increase in the value of procurement subject to international competition under its rules, as compared to the approximate annual value, between 1990 and 1994, of US$30 billion of covered procurement under the Tokyo Round Agreement.  
B. the nature and content of the agreement

8. The GPA is a plurilateral agreement, meaning that not all Members of the WTO are bound by it.  The Agreement incorporates the following elements:
· guarantees of national treatment and non-discrimination for the suppliers of Parties to the Agreement with respect to procurement of covered goods, services and construction services as set out in each Party's schedules ("Appendix I") and subject to various exceptions and exclusions that are noted therein;
· detailed requirements regarding transparency and procedural aspects of the procurement process, in general, designed to ensure that covered procurement under the Agreement is carried out in a transparent and competitive manner that does not discriminate against the goods, services or suppliers of other Parties;
· additional requirements regarding transparency of procurement-related information;
· provisions regarding modifications and rectifications of Parties' coverage commitments;
· requirements regarding the availability and nature of domestic review procedures for supplier challenges which must be put in place by all Parties to the Agreement;
· provisions regarding the application of the WTO Dispute Settlement Understanding in this area.
· provisions regarding accession to the Agreement and the availability of Special and Differential Treatment for Developing and Least Developed Countries;  and
· a "built-in agenda" for improvement of the Agreement, extension of coverage and elimination of remaining discriminatory measures through further negotiations.
9. Currently, the GPA is the main instrument in the WTO that provides a framework for the conduct of international trade in government procurement markets among the participating countries.  Additionally, it can be considered to serve broader purposes relating to good governance and the attainment of value for money in national procurement systems.  
C. parties and observers to the agreement

10. 
Currently, forty WTO Members are covered by the WTO Agreement on Government Procurement.  These comprise:  Canada;  the European Communities, including its 27 member States;  Hong Kong, China;  Iceland;  Israel;  Japan;  Korea;  Liechtenstein;  the Kingdom of the Netherlands with respect to Aruba;  Norway;  Singapore;  Switzerland  and the United States.

11. 
Nineteen other WTO Members have observer status under the Agreement.  These are:  Albania, Argentina, Armenia, Australia, Cameroon, Chile, China, Colombia, Croatia, Georgia, Jordan, the Kyrgyz Republic, Moldova, Mongolia, Oman, Panama, Sri Lanka, Chinese Taipei and Turkey.  In addition, four intergovernmental organizations, namely the International Monetary Fund (IMF), the International Trade Centre (UNCTAD/WTO), the Organization for Economic Co-operation and Development (OECD), and the United Nations Conference on Trade and Development (UNCTAD) also have observer status in the WTO Committee on Government Procurement, which administers the Agreement.
D. ongoing negotiations on the text and coverage of the agreement

12. 
A commitment to further negotiations was "built into" the current GPA (Article XXIV:7(b) and (c)) when it was adopted in 1994.  The purpose of these negotiations is three-fold:  (i) to improve and update the Agreement in the light, inter alia, of developments in information technology and procurement methods;  (ii) to extend the coverage of the Agreement;  and (iii) to eliminate remaining discriminatory measures.  The negotiations are also intended to facilitate accession to the Agreement by additional Parties, notably developing countries.  The negotiations under the GPA are not part of the so-called Doha Round of negotiations in the WTO which relate to a range of other topics.
13. 
The negotiations called for in Article XXIV:7 of the GPA have been under way for several years.  They have been conducted in a series of informal plurilateral meetings of the Parties' negotiators in Geneva, supplemented by bilateral meetings between Parties principally on market access issues.  In December 2006, an understanding was reached by negotiators in Geneva on the text of a new Agreement on Government Procurement.
  The agreement of the negotiators is provisional in the following senses:  it is subject, first, to a final legal check;  and, secondly, to a mutually satisfactory outcome to the negotiations on coverage.  The overall goal of the Parties is to complete the coverage negotiations (and all other aspects of the negotiations) in the first half of 2007.

E. accession to the agreement

14. 
Accession to the Agreement on Government Procurement is open to all WTO Member governments (Article XXIV:2).  The process of accession involves negotiations on coverage issues (in particular, on the "Appendix I offer" of the acceding Party) and verification of the consistency of the acceding Party's national legislation with the norms and requirements of the GPA.

15. 
Currently, eight WTO Members are in the process of acceding to the Agreement on Government Procurement:  Albania, Georgia, Jordan, the Kyrgyz Republic, Moldova, Oman, Panama and Chinese Taipei.  In addition, a further six WTO Members have provisions in their respective Protocols of Accession to the WTO with regard to accession to the Agreement.  These additional Members are:  Armenia, China, Croatia, the Former Yugoslav Republic of Macedonia (FYROM), Mongolia and Saudi Arabia.  The prospect of eventual accession to the Agreement on Government Procurement by these and other new Parties is a major development that will enhance the importance of the Agreement over time.
IV. NEGOTIATIONS UNDER GATS Article XIII

16. 
Article XIII:1 of the General Agreement on Trade in Services (GATS) provides that government procurement of services is subject neither to the most-favoured-nation requirement of the GATS (Article II) nor to specific commitments on market access (Article XVI) and national treatment (Article XVII).  WTO Members are consequently not subject to any obligations on market access or non-discrimination in the field of government procurement of services under the GATS at this time.  Paragraph 2 of Article XIII then goes on to say that there shall be multilateral negotiations on government procurement in services within two years from the date of entry into force of the Agreement.

17. 
The Working Party on GATS Rules was established by the Council on Trade in Services in March 1995 to carry out, among other tasks, the negotiating mandate contained in the GATS on government procurement in services.  GATS Article XIII:2 does not specify an end date for the negotiations.  The Guidelines and Procedures for the Negotiations on Trade in Services, adopted by the Special Session of the Council for Trade in Services in March 2001
,                                                                                                                                                                                                                                                                             provide that Members shall aim to complete the negotiations in various rule-making areas, including those pursuant to Article XIII, prior to the conclusion of negotiations on specific commitments.

18. 
WTO Members hold different views with respect to the scope of the mandate for negotiations contained in Article XIII.  Some Members take the view that negotiations under this mandate can involve market access and non-discrimination as well as transparency and other procedural issues.  Other Members do not share this interpretation, considering that Article XIII excludes MFN treatment, market access and national treatment from the scope of the mandated negotiations.

19. 
The Ministerial Declaration issued by the Hong Kong Ministerial Conference in December 2005 included the following provision regarding the work on government procurement mandated in the GATS:  "Members should engage in more focused discussions and in this context put greater emphasis on proposals by Members, in accordance with Article XIII of the GATS".

V. WORKING GROUP ON TRANSPARENCY IN GOVERNMENT PROCUREMENT

20. At the 1996 Singapore Ministerial Conference, Ministers decided to set up a Working Group to conduct a study on transparency in government procurement practices, taking into account national policies and, based on this, to develop elements suitable for inclusion in an appropriate agreement.

21. The Working Group on Transparency in Government Procurement which was established to carry out this mandate began its work in 1997 by examining the transparency-related provisions in existing international instruments and national practices.  It then developed and carried out a study of twelve issues (twelve so-called 'Items on the Chairman's Checklist of Issues'
) relating to a potential agreement on transparency in government procurement,
 spanning the following four broad subject-areas:  (i) the definition of government procurement and the scope and coverage of a potential agreement;  (ii) the substantive elements of a potential agreement on transparency in government procurement, including various aspects of access to general and specific procurement-related information and procedural matters;  (iii) compliance mechanisms of a potential agreement;  and (iv) issues relating to developing countries, including the role of special and differential treatment as well as technical assistance and capacity building.
	The 12 issues discussed by the Working Group as they relate to 4 areas of a possible agreement

	1.  Definition, Scope and Coverage

· Definition and Scope (Item I of Chairman's Checklist)
2.  Access to Information and Procedural Matters

· Procurement Methods (Item II)
· Publication of Information on National Legislation and Procedures (Item III)

· Information on Procurement Opportunities, Tendering and Qualification Procedures (Item IV)

· Time-Periods (Item V)

· Transparency of Decisions on Qualification (Item VI)

· Transparency of Decisions on Contract Awards (Item VII)

· Other Matters Related to Transparency (Item IX) 

· Maintenance of Records

· Language

· Information Technology

· Fight Against Bribery and Corruption

· Information to be Provided to Other Governments (Notification) (Item X)

3.  Compliance Mechanisms

· Domestic Review Procedures (Item VIII)

· WTO Dispute Settlement Procedures (Item XI)
4.  Issues Related to Developing Countries
· Technical Cooperation and Special and Differential Treatment for Developing Countries (Item XII)


22. At the Doha Ministerial Conference held in November 2001, Ministers recognised the case for a multilateral agreement on transparency in government procurement and agreed that negotiations would take place after the Fifth Ministerial Conference "on the basis of a decision to be taken, by explicit consensus, at that Session on modalities of negotiations."
  The Ministerial Declaration further stated that "[n]egotiations shall be limited to the transparency aspects and therefore will not restrict the scope for countries to give preferences to domestic supplies and suppliers."

23. At the Fifth Ministerial Conference, held in Cancún in September 2003, the draft modalities included in the so-called "Derbez text" sought to narrow the differences between Members and to address some of the concerns on the substantive areas raised by developing countries.
  In regard to the issues of scope and coverage and compliance mechanisms, the draft modalities stipulated that:
· coverage of a possible future agreement beyond goods and central government entities was not pre-judged;

· the applicability of the DSU was also not pre-judged, with the exception that individual contract awards should not be subject to challenge or recommendations under the WTO dispute settlement system;  and
· in regard to domestic review mechanisms, an agreement would address the transparency of such mechanisms, but not otherwise prescribe their characteristics.

24. It further reaffirmed a number of key elements already included in the Doha mandate, in particular the limitation of an agreement to transparency aspects only, and the possibility to maintain preferences for domestic supplies and suppliers.  It also provided certain guarantees with respect to special and differential treatment.  In the event, however, Ministers failed to reach agreement at Cancún on the modalities for launching negotiations on this and other subjects, and instead referred the whole agenda to the General Council to deliberate and "take the action necessary".

25. On 1 August 2004, the WTO General Council adopted a key decision, which addressed, inter alia, the future handling of the issue of transparency in government procurement, as well as the issues of the relationship between trade and investment and the interaction between trade and competition.  The Council agreed that "those issues will not form part of the Doha Work Programme and therefore no work towards negotiations (...) will take place within the WTO during the Doha Round."
  The decision does not indicate what might occur, if anything, following the completion of the Doha Round.
VI. TECHNICAL co-operation AND SPECIAL AND DIFFERENTIAL TREATMENT
26. In line with the Doha Ministerial Declaration, which highlighted the need to "take into account participants' development priorities, especially those of least-developed country participants", the Working Group on Transparency in Government Procurement discussed extensively the development implications of a possible agreement in this area.  The Doha mandate also recognised the need for enhanced technical assistance and capacity building and contained a commitment to provide such assistance both during any negotiations and after their conclusion.  
27. In the GPA, a separate Article governs special and differential treatment for developing countries, including less onerous transparency and non-discrimination requirements both in the accession and implementation periods, and provisions on technical assistance and capacity building.  For instance, developing countries are entitled to retain specifically negotiated offset schemes in their procurement processes following accession to the Agreement.  The special and differential treatment provisions have been clarified and in some aspects extended in the provisionally agreed text of the [2007] Agreement, with a view to making the Agreement more attractive and accessible for developing and least-developed countries.  
28. The WTO Secretariat undertakes a substantial programme of technical assistance (TA) activities in the area of government procurement, pursuant to the overall Secretariat Technical Assistance Plan.
  This is often done in co-operation with other international organizations, regional bodies, expert bodies from WTO members, and academic institutions.  These activities are of four broad categories:  regional workshops;  a workshop focused on the GPA (usually Geneva-based);  the government procurement element of wider WTO technical co-operation programmes, such as the trade policy courses;  and national seminars on government procurement.  
29. The broad objectives of these activities are:  (i) to enhance participants' awareness of key concepts and principles in the area of government procurement;  (ii) to familiarize them with relevant WTO activities and instruments including the Agreement on Government Procurement;  and (iii) to facilitate policy development and decision making in this area at the national and regional levels.  
30. 
The regional workshops cover, over each 2-year cycle, all developing country and transition economy regions.  These workshops address government procurement as it relates to trade more widely, including developments in the regions and at the national level.  Over the 2005-06 cycle, regional activities have been undertaken respectively, for:  (i) Arab and the Middle East countries;  (ii) Asia-Pacific countries;  (iii) Caribbean countries;  (iv) Central and Eastern Europe and Central Asian countries;  (v) English-speaking African countries;  (vi) French-speaking African countries;  and (vii) Latin American countries.  These workshops deal with both the Agreement on Government Procurement and broader aspects of the procurement process.  
31. The GPA workshop is held in Geneva annually for the benefit of all GPA accession candidates and observers.  This workshop differs from the regional activities in that it has a particular focus on the GPA itself, and is tailored particularly to the interests of WTO Members that are in the process of acceding to the GPA and/or have made commitments to eventually seek accession to the Agreement.

32. National seminars on government procurement are organised by the Secretariat at the request of and for the benefit of individual WTO Members.  Recent activities have included national seminars for Brazil, China and Israel.  The national seminars have the benefit that they can be tailored to the particular needs of the requesting WTO Member and that they can be open to more national participants.

33. 
The Secretariat's TA programme in the area of government procurement involves significant cooperation with other international organizations, regional bodies, expert bodies from WTO members, and academic institutions.  In 2005-2006, such organizations and bodies included:  the World Bank, UNCITRAL, the national governments of several WTO member and observer countries in the relevant regions, and other institutions including but not limited to the European Commission, the US Government Accountability Office (GAO), International Trade Canada, George Washington University Law School and Nottingham University Law School.
34. 
Among the insights acquired and lessons learned from recent WTO TA activities in this area are the following:
· There is a growing awareness among participating countries of the importance of procurement policies as an aspect of governance with major implications for development and the welfare of citizens.  In this context, there is an interest not only to gain a deeper understanding of the GPA as an international instrument but to reflect on its relationship to related national policies, reform processes and strategic choices.
· There are important complementarities and synergies between the WTO's activities in this area and the work of UNCITRAL, the World Bank and a number of regional organizations, in addition to broader initiatives relating to good governance and the fight against corruption.
· Countries that are actively considering or are in the process of acceding to the Agreement on Government Procurement or have made commitments eventually to seek accession have a particular need for detailed assistance relating to technical aspects of the Agreement and the accession process.
· Effective capacity-building in this area necessitates the involvement not only of trade officials but of other capital-based officials with responsibilities in the area of government procurement (e.g. procurement authorities and/or treasury officials, etc.).
· There is growing recognition, among countries participating in WTO technical assistance activities, of the need for competition (antitrust) rules as an adjunct to a liberalized procurement regime (and therefore as a complement to the GPA).  Experience across a wide range of countries indicates that, in the absence of such rules, the intended benefits of procurement reforms (i.e. enhanced value for money in the procurement process) may well be undermined.  While the WTO Agreement on Government Procurement does not require Parties to the Agreement to take measures to deter bid rigging and other collusive practices, it seems important that countries be made aware of this threat and of measures that can help to contain it.

VII. Concluding Remarks
35. Work on government procurement in the WTO – particularly, the Agreement on Government Procurement – is consistent with the values supported by other international instruments such as the UNCITRAL Model Law on Procurement and relevant guidelines of the World Bank, and reinforces the objectives of national reforms aimed at promoting efficiency and transparency in the procurement process.  This work is gaining importance over time, with the growing recognition attached to good governance internationally and the relevance of efficient and competitive government procurement regimes for development.  In addition, the eventual accession to the Agreement on Government Procurement by major developing countries such as China and Saudi Arabia as called for in their respective WTO accession protocols will broaden the membership and thereby enhance the importance of that Agreement over time.
VIII. Further information on government procurement at the WTO

36. The WTO Home Page includes detailed electronic information on all three government procurement processes at the WTO (http://www.wto.org/english/tratop_e/
gproc_e/gproc_e.htm).  As regards the GPA, it includes the text of the Agreement, a list of Members and observers, a table of thresholds of individual Parties and information on the work of the Committee and on dispute settlement.  An up-to-date copy of Parties' Appendices and Annexes to the Agreement is also accessible.  Other sections relate to the activities of the Working Group on Transparency in Government Procurement and of the Working Party on GATS Rules, and provide access to basic information and the documents concerning these areas of WTO's work.
__________
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* This document is issued by the WTO Secretariat to facilitate analysis and appreciation of government procurement issues.  It is without prejudice to any Member's position on the subject.


� See document GPA/W/297 of 11 December 2006.


� For relevant documents concerning the Accession process see GPA/1 Annex 2;  GPA/35 (Checklist of Issues for Provision of Information Relating to Accession to the Agreement);  GPA/W/109/Rev.2 (Indicative Time-frame for Accession Negotiations and Reporting on the Progress of Work);  and GPA/87(Modalities for Accession to the Agreement on Government Procurement, which deals with nomenclature and other terminology of separate customs territories acceding to the Agreement).


� S/L/93 of 29 March 2001.


� WT/MIN(05)/DEC of 22 December 2005, Annex C, "Services", paragraph 4(b).


� Singapore Ministerial Declaration, WT/MIN(96)/DEC, para.  21.


� See List of Issues Raised and Points Made, Informal Note by the Chair (Job(99)/6782).


� See Work of the Working Group on the Matters Related to the Items I-V of the List of the Issues Raised and Points Made (WT/WGTGP/W/32) and Work of the Working Group on the Matters Related to the Items VI-XII of the List of the Issues Raised and Points Made (WT/WGTGP/W/33), <www.wto.org/english/tratop_e/gproc_e/gptran_e.htm>.


� Doha Ministerial Declaration, WT/MIN(01)/DEC/1, para.  26.


� Id.


� See Preparations for the Fifth Session of the Ministerial Conference, Draft Cancún Ministerial Text, Second Revision (Job(03)/150/Rev.2), para.  16 and Annex D.


� Cancún Ministerial Declaration, WT/MIN(03)/20, para.  4.


� Doha Work Programme, Decision Adopted by the General Council on 1 August 2004, WT/L/579, para.  1(g).


� For the 2007 Technical Assistance Plan, see WT/COMTD/W/151 and Corr.1.


� See, for related discussion, Robert D.  Anderson,  Meeting the Challenges of Good Governance:  the Complementary Roles of Trade Liberalization and Competition Rules in Addressing Anti-Competitive Barriers and Practices in National Procurement Markets (Paper presented at the International Conference on Public Procurement:  Global Revolution III, held at the University of Nottingham on 19-20 June 2006) and William E.  Kovacic, A Pro-Competition Policy for Procurement (Paper presented at the International Conference on Public Procurement:  Global Revolution III, held at the University of Nottingham on 19-20 June 2006).
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