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concessions and bot contracts

Note by the Secretariat

1. At its meeting of 7 June 2000, the Working Group on Transparency in Government Procurement had a further discussion of the issue of concessions and BOT (Build‑Operate‑Transfer) contracts in the context of its consideration of the question of the definition and scope of government procurement (WT/WGTGP/M/10, paragraphs 25-26).  The Secretariat was requested to prepare a note identifying the various issues involved in concessions and BOT contracts from the perspective of their treatment or not as a form of government procurement (WT/WGTGP/M/10, paragraph 27).  This note has been prepared in response to this request.

2. The note focuses on the questions that may be relevant to considering whether concessions and BOT contracts are to be considered a form of government procurement.  It does not deal with the issue of whether any procurements undertaken by concessionaires should be treated as a form of government procurement.

A.
What is a "concession"?

3. The term "concession" can be found used to refer to a wide variety of situations.  Perhaps one common feature is that generally a "concession" entails the granting of a privilege or a right to someone by a public authority, usually to provide some kind of infrastructural facility and/or service.  A somewhat narrower usage of the term "concession" focuses on arrangements for the supply of infrastructural facilities and/or services by commercial undertakings that would otherwise be supplied by the government and where the bulk of the revenue earned by the concessionaire comes from charging users for use of the infrastructural facility and/or other services rendered.  Since the emphasis in the term "concession" is more on what the government provides rather than on what it may acquire or procure, the term itself is perhaps not very useful as a guide to whether the contract in question is to be considered a form of government procurement.  It is necessary to consider what might be covered by the term in more detail.

4. Reviewing the discussions that have taken place both in the Working Group and in the Working Party on GATS Rules as well as the literature on concessions and BOT contracts, the term "concessions" can be found used in the following ways
:


-
Case 1.  A natural resource concession, involving a contract between a government entity and a commercial enterprise for the purpose of exploring for and developing natural resources.


-
Case 2.  A contract between a government entity and a commercial enterprise for the purpose of constructing and/or developing, and managing infrastructure, such as public highways, railways, public water systems, etc.  In such cases, the concessionaire is generally expected to obtain the totality or the bulk of its revenue from charging users for the service or goods being supplied.


-
Case 3.  A contract between a public undertaking and a commercial enterprise for the supply of a good or service to the former which is resold to the public or used in the production of goods or services for resale to the public.  An example would be a "concession" to build and operate a power station, the electricity generated by which is bought by a publicly owned power distribution authority.


-
Case 4.  A contract between a government entity and a commercial enterprise for the supply of a service that is consumed by the public but is paid for by the government entity.  Garbage collection would be an example.


-
Case 5.  A contract between a government entity and a commercial enterprise to provide goods or services which are to be consumed by that or another government entity, for example training or educational programmes or office cleaning.

5. The literature indicates a range of legal forms that concessions can take, particularly of the sort referred to in Case 2 above, of which BOT contracts are one kind
:


-
Leases:  Under a lease concession, the lessee may be granted custody, control and management of State property in exchange for the payment of a lease fee.  The lessee would be entitled to use the property, provided that such use is in accordance with the terms and conditions imposed by the government lessor and is in the public interest.


-
Management contracts with incentive payments:  Under a management contract, the government may hire a private organization to manage one or more government tasks or services for a specified period.  The private sector entity may be required to meet performance standards in providing the designated service(s) and could be paid according to the level of its performance.


-
BOT contracts:  Under a BOT arrangement, private investors may be required to build an infrastructure facility, operate it on a commercial basis for a certain period and then turn the facility over to the government according to pre-agreed terms.  During the term of the BOT contract, the builder-operator may be responsible for maintenance of the facility (although the government may perform an oversight function) and would be entitled to a financial return such as user fees, in addition to the fee paid by the government for the works and services provided by the builder‑operator.


-
Divestitures with revocable licences to operate:  A divestiture involves the transfer of ownership of a public asset to the private sector.  The private entity to which ownership is transferred may have responsibility for future expansion and upkeep of the asset and may be bound to meet obligations specified in its licence, which may be revoked in the event of default.

B. Issues that may be relevant to the treatment of "concessions" as government procurement

6. Beyond what is to be found in Articles III:8
 and XVII:2
 of GATT 1994, Article XIII:1 of GATS
 and Article I of the GPA
, the WTO Agreements provide no guidance as to the definition of the term "government procurement".  This question was at issue in the unadopted panel report under the Tokyo Round Government Procurement Agreement on United States – Procurement of a Sonar Mapping System (GPR.DS1/R) of 23 April 1992.  The Panel in that case felt that "the following characteristics, none of which alone could be decisive, provided guidance as to whether transactions should be regarded as government procurement within the meaning of Article I:1(a):  payment by government, governmental use of or benefit from the product, government possession, and government control over obtaining the product".  The question of how to define "government procurement" has also been the subject of discussion in the Working Party on GATS Rules, including on the basis of a note prepared by the Secretariat entitled "Interpretation of Procurement-Related Provisions in GATT:  Possible Application to Article XIII of GATS" (S/WPGR/W/29).  A copy of this note is attached as Annex 1 of the present document.

7. A review of this material indicates that the following main criteria have been referred to as being of relevance to determining whether government procurement has taken place:


-
an arrangement entered into by a government entity;


-
involving payment
;


-
for the supply of goods and/or services;


-
for "governmental purposes"
 or "immediate or ultimate consumption in governmental use"
 and "not with a view to [commercial]
 resale or use in the production of [goods]
 [services]
 for [commercial]
 sale":  information on the drafting history of these terms and subsequent consideration given to their meaning can be found in the note reproduced in Annex 1.

8. Other, supporting criteria, which stem less directly from the language of the relevant WTO Articles that have been referred to include:


-
Government control.
  This criterion can have two dimensions:  one is the degree of government control over the "concession" contract and the other is the extent to which the operations of the concessionaire under that contract are under government control or the concessionaire is free to operate on the basis of commercial considerations.


-
Government risk.
  This criterion is linked with the control criterion in that arrangements which involve a higher degree of autonomy on the part of the concessionaire are also likely to involve the acceptance of a higher degree of risk by the concessionaire.


-
Government possession/ownership.
  This may be relevant where possession and/or ownership of assets that are the subject of a concession are transferred to the government at the end of the concession.  The extent to which the government retains ownership of assets that are the subject of the concession during the term of the concession may also be a relevant indicator of the degree of control and risk accepted by the government and concessionaire respectively.

C. Issues arising from the application of these criteria to the cases outlined

Case
Comments

Case 1:  A natural resource concession, involving a contract between a government entity and a commercial enterprise for the purpose of exploring for and developing natural resources.
In this type of case, the government would not usually make payment to the concessionaire; rather, the concessionaire may be obliged to pay the government.  In general, there would not be supply of goods and/or services to the government and, if "royalties" were paid in the form of a share of the production, it can be imagined that such goods would normally be sold and not used for "government purposes" and for "immediate or ultimate consumption in government use".


Case 2:  A contract between a government entity and a commercial enterprise for the purpose of constructing and/or developing, and managing infrastructure, such as public highways, railways, public water systems, etc.  In such cases, the concessionaire is generally expected to obtain the totality or the bulk of its revenue from charging users for the service or goods being supplied.
In the example given, any government payment is of relatively minor significance when compared to the revenue flows from the sale of goods or services to the public.  The question of whether the supply of such goods and/or services is for "government purposes" and/or for "immediate or ultimate consumption in governmental use" depends on the interpretation given to these terms taking into account the precise circumstances of each case.  Government possession/ownership may be a particular consideration in BOT contracts, where the infrastructure facility in question is turned over to the government after a certain period of time.  The question of whether the ownership of assets that are the subject of a "concession" is vested in the State or the concessionaire during the term of the concession may be linked with the criteria of control and risk.  These criteria may be considered important for determining whether the government is simply buying management services or is effectively transferring responsibility for an economic activity to the concessionaire.

Case 3:  A contract between a public undertaking and a commercial enterprise for the supply of a good or service which is resold to the public or used in the production of goods or services for resale to the public.  An example would be a "concession" to build and operate a power station, the electricity generated by which is bought by a publicly owned power distribution authority.
Case 3 is similar to case 2, with the exception that the goods or services generated by the concessionaire are not sold directly to the public but to a State undertaking.  However, and without entering into the issue of whether the State undertaking purchasing the goods and/or services is to be considered a state trading enterprise, it would have to be considered whether the resale of the goods and/or services to the public or their use in the production of goods and/or services for sale was a "commercial" activity rather than one in pursuit of "governmental purposes".

Case 4:  A contract between a government entity and a commercial enterprise for the supply of a service that is consumed by the public but is paid for by the government entity.  Garbage collection would be an example.
This case involves payment by the government for the supply of services.  The key question becomes whether such services are for "government purposes" or "immediate or ultimate consumption in governmental use".

Case 5:  A contract between a government entity and a commercial enterprise to provide goods or services which are to be consumed by that or another government entity, for example training or educational programmes or office cleaning.
Under case 5, it would appear that the government is paying for services that are being directly consumed by the government.
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INTERPRETATION OF PROCUREMENT-RELATED PROVISIONS IN GATT 

POSSIBLE APPLICATION TO ARTICLE XIII OF GATS

Background Note by the Secretariat

1.
This Note has been prepared in response to a request by the Working Party on GATS Rules at its meeting of 19 February 1999.  It provides background information on the interpretation of GATT provisions on government procurement, which are similar to those contained in Article XIII:1 of GATS.  The purpose is to assist the Working Party in its discussion regarding the transactions that might be considered to constitute procurement of services.  In preparing this Note, the Secretariat has drawn on GATT/WTO documents and publications, which delegations might want to read in parallel, particularly the Guide to GATT Law and Practice.  However, this Note should not be regarded as an exhaustive or authoritative interpretation of GATT or GATS provisions.

II. RELEVANT PROVISIONS

2.
In excluding government procurement of services from the application of Articles II, XVI and XVII of the GATS, Article XIII:1 refers to "… procurement by governmental agencies of services  purchased for governmental purposes and not with a view to commercial resale or with a view to use in the supply of services  for commercial sale…" (emphasis added).  The Agreement contains no further definition of these terms, nor has any interpretation been provided by competent WTO bodies.  However, the interpretation given to similar provisions under GATT might provide some useful guidance.

3.
Under Article III:8(a) of GATT, government procurement is exempt from the principle obligation to national treatment with regard to internal taxation and regulation.  The Article refers to "…procurement by governmental agencies of products purchased for governmental purposes and not with a view to commercial resale or with a view to use in the production of goods  for commercial sale…" (emphasis added). 

4.
The two provisions not only fulfil a similar function, namely to exclude government procurement from the application of certain disciplines of the Agreements concerned, but are also formulated in almost identical terms.  Given this concordance, one could reasonably assume that Article III of GATT served as a model for the drafting of Article XIII of GATS. 

5.
An additional reference to government procurement is contained in Article XVII:2 of GATT.
  It exempts government procurement from the disciplines imposed by Article XVII:1 in respect of State Trading Enterprises, stating that these disciplines "…shall not apply to imports of products for immediate or ultimate consumption in governmental use and not otherwise for resale or use in the production of goods* for sale…" (emphasis added).  Although the purpose of these provisions is similar to those contained in Articles XIII:1 (GATS) and III:8 (GATT), it uses different language to define the excluded procurement transactions.  Thus, rather than "governmental purposes", reference is made to "immediate or ultimate consumption in governmental use".  The second defining element used in GATT Article III (commercial resale/use) is retained in principle in Article XVII:2, except for the word "commercial". 

III. INTERPRETATIONS 

A. "GOVERNMENTAL PURPOSES" VERSUS "GOVERNMENTAL USE"

Drafting history
6.
Since the exceptions of Article III:8(a) and XVII:2 are part of the same legal framework, the question arises as to the reasons for such differences.  Are they intended to establish different criteria for procurement transactions in the two areas or have the relevant terms ("governmental purposes" and "governmental use") been considered equivalent at the time of drafting?

7.
As to the drafting history of Article XVII, it has been noted that "at Havana, paragraph 2 of the Geneva Draft Article 30 [it corresponds to paragraph 2 of GATT Article XVII] was amended,   (1) to conform the language to the wording of Article 18:8(a) [corresponds to Article III:8(a) of GATT] to avoid difficulties of interpretation and (2) to extend the "fair and equitable treatment" rule to also cover "the laws and regulations and requirements referred to in paragraph 8(a) of Article 18". 
  This seems to suggest that, originally, the two provisions were meant to refer to the same type of government procurement.  In the same vein, John Jackson concludes that "the government procurement exception [for state trading enterprises] was intended to be virtually the same as that expressed in Article III, paragraph 8(a), but the wording diverged when the Havana changes were picked up in GATT Article III but not in Article XVII, although the Havana changes were stated to be non-substantive."

8.
The drafting history of Article III:8(a) recounts that it had been agreed at Havana that "paragraph 5 [III:8] was an exception to the whole of Article 18 [III]".  It has been noted that "the Sub-Committee had considered that the language of paragraph 8 would except … laws, regulations and requirements governing purchases effected for governmental use where resale was only incidental".  Subsequently, during discussions at Havana "it was stated that paragraph 8 had been redrafted… specifically to cover purchases made originally for governmental purposes and not with a view to commercial resale, which might nevertheless later be resold…" (emphasis added).
 

Accession Working Parties

9.
The report of the Working Party on Accession of Venezuela notes that, in relation to purchases by State  enterprises, some members had questioned whether buy-national provisions were consistent with Articles XVII and III of the General Agreement.  "A member added that in order to conform with Article III obligations the preference…should only be applied to imports by the State for its own consumption and not to imports by enterprises engaged in normal commerce…" (emphasis added).  It is worth noting that in this context "consumption" is used instead of "purposes".  The representative of Venezuela stated that "… Decree 1182 [buy national provision] will be brought into conformity with Article III of the General Agreement… its application to purchases other than those for ultimate consumption in governmental use would not deny the benefits of Article III to imports of other contracting parties…" (emphasis added).  It seems that in this context the definitions of government procurement contained in the two GATT Articles were used interchangeably to cover acquisitions by the government "for its own consumption and not for normal commerce".

Panel reports

10.
The non-adopted 1992 Panel Report on "United States - Procurement of a sonar mapping system", in addressing relevant provisions of the Agreement on Government Procurement (AGP), also referred to terms contained in Articles III:8 and XVII:2 of GATT.
  The issue at hand was whether an acquisition by a private company, in connection with a contract between this company and a governmental entity, constituted government procurement under the AGP or private procurement subject to GATT disciplines.  While the AGP did not define "government procurement", the Panel noted that its Article I referred to "such methods as purchase or as lease, rental or hire-purchase, with or without an option to buy".  Since all these methods were means of obtaining the use or benefit of a product, the Panel considered that the word "procurement" could be understood accordingly. 
 
11.
Attempting to clarify scope and coverage of "government procurement" in the AGP, the Panel looked at references contained in the GATT.  Thus, its attention was drawn to the terms "procurement by governmental agencies of products purchased for governmental purposes" [Article III:8(a)] and "products for immediate or ultimate consumption in governmental use" [Article XVII:2].

12.
In this respect, the Panel observed that "the emphasis [of GATT provisions] on the concepts of 'governmental use', 'governmental purposes', and 'procurement by government agencies' supported its [i.e. the Panel's] own understanding of the concept of government procurement."  The Panel thus felt that in considering any particular case, the following characteristics, none of which alone could be decisive, provided guidance as to whether transactions should be regarded as government procurement within the meaning of  Article I:1(a) of GPA:  payment by government, governmental use of or benefit from the product, government possession and government control over the obtaining of the product.  

13.
Although the Panel did not elaborate further on the definition of "governmental use" and "governmental purposes", it found a consistent, mutually supportive, relationship between them and its own characterization of government procurement.  In considering the specifics of the case, the Panel noted that the US governmental entity "…would also enjoy the benefits of the system's purchase - Antarctic research and the preparation of seabed maps - which were clearly for government purposes, and the Government can thus be regarded as the ultimate beneficiary of the system…". 

B. "COMMERCIAL RESALE" AND "USE IN THE PRODUCTION OF GOODS FOR  COMMERCIAL SALE"

14.
According to the drafting history of Article III, while paragraph 8(a) of Charter Article 18 on national treatment was revised at Havana by adding the word "commercial" before "resale" and "sale", and this change was brought into Article III of the General Agreement in 1948, parallel changes which had been made to paragraph 2 of Article 29 (on government procurement) were not brought over into the paragraph 2 of Article XVII.

15.
Reportedly, the change was made to cover cases in which governments had received tied loans to purchase equipment from the country granting the loan, and which might resell such equipment later to private entities.  The new wording was intended "…to cover purchases made originally for governmental purposes and not with a view to commercial resale, which might nevertheless later be sold."
  Thus, it seems that the word "commercial" was introduced to ensure the continued application of the national treatment exemption to procurement of goods which are sold after use. 

__________

� The list of cases identified below in which concessions may be employed is not exhaustive.  For example, the right to operate taxis has also been described as a concession.


� Japan (Job No. 2867), WT/WGTGP/W/25, page 2;  Venezuela (S/WPGR/M/18), WT/WGTGP/W/25, page 9, para. 17;  Argentina (S/WPGR/M/19), WT/WGTGP/W/25, page 10, para. 25.


� Japan (Job No. 2867), WT/WGTGP/W/25, page 2;  Argentina (S/WPGR/M/18), WT/WGTGP/W/25, page 9, para. 18;  Australia (S/WPGR/M/20), WT/WGTGP/W/25, page 12, para. 30;  M. Kerf et al, "Concessions for Infrastructure:  A Guide to their Design and Award", World Bank Technical Paper No. 399, page 6.


� M. Kerf et al, "Concessions for Infrastructure:  A Guide to their Design and Award", World Bank Technical Paper No. 399, page 7.  This situation is a variation on Case 3 above.


� Japan (Job No. 2867), WT/WGTGP/W/25, page 2;  EC (Non-Paper dated 13 February 1999), WT/WGTGP/W/25, page 4.


� Japan (Job No. 2867), WT/WGTGP/W/25, page 2.


� M. Kerf et al, "Concessions for Infrastructure:  A Guide to their Design and Award", World Bank Technical Paper No. 399, page 1.


� Article III:8(a) of GATT 1994 provides that:  "The provisions of this Article shall not apply to laws, regulations or requirements governing the procurement by governmental agencies of products purchased for governmental purposes and not with a view to commercial resale or with a view to use in the production of goods for commercial sale".


� Article XVII:2 of GATT 1994 provides that:  "The provisions of paragraph 1 of this Article shall not apply to imports of products for immediate or ultimate consumption in governmental use and not otherwise for resale or use in the production of goods for sale".


� Article XIII:1 of GATS provides that:  "Articles II, XVI and XVII shall not apply to laws, regulations or requirements governing the procurement by governmental agencies of services purchased for governmental purposes and not with a view to commercial resale or with a view to use in the supply of services for commercial sale.


� While the GPA does not contain a definition of government procurement as such, Article I provides that:  "This Agreement applies to procurement by any contractual means, including through such methods as purchase or as lease, rental or hire purchase, with or without an option to buy, including any combination of products and services".


� Unadopted Panel Report in United States – Procurement of a Sonar Mapping System (GPR.DS1/R) of 23 April 1992.


� Article III:8 of GATT 1994 and Article XIII:1 of GATS.


� Article XVII:2 of GATT 1994.


� Article III:8 of GATT 1994 and Article XIII:1 of GATS.


� Articles III:8 and XVII:2 of GATT 1994.


� Article XIII:1 of GATS.


� Article III:8 of GATT 1994 and Article XIII:1 of GATS.


� Unadopted Panel Report in United States – Procurement of a Sonar Mapping System (GPR.DS1/R) of 23 April 1992.


� New Zealand (S/WPGR/M/23), WT/WGTGP/W/25, page 17, para. 36.


� Unadopted Panel Report in United States – Procurement of a Sonar Mapping System (GPR.DS1/R) of 23 April 1992.


� See paragraphs […] above describing the various legal forms that concessions may take that.  Different legal forms may entail different levels of government control and risk.


� It might be noted a note to Article XVII:1(a) of GATT 1994 provides that: "Governmental measures imposed to insure … privileges granted for the exploitation of national natural resources but which do not empower the government to exercise control over the trading activities of the enterprise in question, do not constitute 'exclusive or special privileges'".


� GATT Article XVII:2  "The provisions of paragraph 1 of this Article shall not apply to imports of products for immediate or ultimate consumption in governmental use and not otherwise for resale or use in the production of goods* for sale. With respect to such imports, each contracting party shall accord to the trade of the other contracting parties fair and equitable treatment…."


� GATT, Analytical Index: Guide to Gatt Law and Practice, p. 485. 


� Jackson, John; World Trade and the Law of Gatt, Boos-Merrill Company, 1969; pp. 291 and 359.  


� GATT, Analytical Index: Guide to Gatt Law and Practice, p. 190.  


� Accession of Venezuela, Report of the Working Party, L/6696, adopted on 11 July 1990, paras. 68�71.  


� GPR.DS1/R, dated 23 April 1992 (not adopted).  


� GATT, Analytical Index: Guide to Gatt Law and Practice , p. 192.   


� Ibidem, p. 193.  


� Ibidem, p. 190.  
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