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Historical Background
1
In almost all countries in the world, procurement by the governments and their agencies constitutes a significant proportion of the gross domestic product (GDP). It is estimated that on average central government purchases in most developing countries account for 10 to 15 percent of their GDP(UNCTAD,1999). It could be even higher for LDCS. Central government purchases of goods and services account for about 70 percent of the total expenditure of the Government of the United Republic of Tanzania. Despite recent restructuring measures which have to some extent reduced central government’s direct involvement in the operations of public utilities such as those dealing electricity and water supply, central government purchasing has remained high and is expected to continue constituting a significant proportion of the GDP. 
2
The Constitution of the United Republic of Tanzania contains provisions relating to frugality in public expenditure. Article 27(1-2) requires every citizen to “protect and  safeguard the property of the State Authority and all property collectively owned by the people; to combat all forms of waste and squander and to manage the national economy assiduously with the attitude of people who are the masters of the destiny of their nation”. Articles 136 and 143 commit the Controller and Auditor General with the responsibility of ensuring frugal expenditure of Public money. Article 143 specifically states that it is the duty of the Controller and Auditor General to ensure that all moneys the payments of which is to be charged on the Consolidated Fund of the Government of the United Republic of Tanzania are applied to the purposes connected with the use of such moneys and the expenditure has been incurred in accordance with the authorization for such expenditure.
3
Since attainment of independence in 1961, Tanzania’s Public Procurement system has undergone fundamental changes in tandem with changing political, economic and commercial environment. Until 2001 the legal framework regarding public finance management was based mainly on the Exchequer and Audit Ordinance Cap 439 0f 1961. The procurement process for goods and services foe use by the central government was articulated in the Financial Orders Part III (Stores Regulations, 5th Edition 1965. Government procurement rested with the Ministry of Works. Financial Orders stipulated that the purchase of stores or letting of contracts, the cost of which exceeded Tshs 1,000,000 for any one item required the authority of either the Central Tender Board or the Regional Tender Board.
4
In addition there were procurement systems operating under the various parastatal organizations which were created under the Companies Ordinance Cap 212 and the Public Corporations Act 1970. Parastatal organizations were quasi-autonomous organizations operating outside the civil service structure.  Procurement in each parastatals was regulated by the relative law that established the particular parastata.
5
In 1972 Local Government Authorities were decentralized. When they were re-introduced in 1982, the Public Procurement in the Local Government was regulated by the Local Government (District Authorities) Act No 7 of 1982; the Local Government (Urban Authorities) Act No 8 of 1982 and the Local Government (Finance) Act No. 9 of 1982.  
6
In 1991 the Government promulgated General Regulations specifically for the Procurement of Works, Services and Supplies under the Integrated Roads Project of the Ministry of Works. These regulations applied only to the Integrated Road Projects under the Ministry of Works. The Ministry of Defence and National Service; the Ministry of Education and Culture and the Central Medical Stores Department maintained their own legal frameworks. 
Public Procurement Organization and Methods.

Organization
7
The traditional organization was such that the overall responsibility for procurement of supplies and services for use by the Central Government rested with the Ministry of Works. The Central Tender Board (CTB) processed tenders pertaining to government procurement for ministries and government departments except those intended for use by the Ministry of Education and Culture; Ministry of Defense and National Service, the Urban and District Authorities; Educational Institutions; The Medical Stores Department and Parastatal organizations which maintained their own procurement systems.   The Government Stores Department was the only institution authorized to supply items to the Government and it was mandatory for government departments to purchase their requirements from the Government Stores Department. Under the system, public procurement for the Central and Local Government was made through the following entities:

i. Government Stores Department: All stationeries, office supplies, fuels and lubricants

ii. Medical Stores Department: Medical and pharmaceutical supplies

iii. Veterinary Stores Department: All veterinary supplies

iv. Maji Stores Department: All supplies related to water supply

v. The Government Press: Printing and supplying all forms for use by the government

vi. Tender Boards approved all procurements not falling under (i-v) above.

vii. Public Procurement in the Executive Agencies was regulated by the Executive Agencies Act No. 30 of 1997and the Executive Agencies (Finance, Procurement and Stores) Regulations 1999.

Method
8
There were no standardized contract documents for procurement of goods, works and other types of contracts. Depending on the source of funding, the Government adopted guidelines provided by the World Bank, the African Development Bank, the EU, IFAD and other financiers. Where competition for tender was between private bidders and public institutions, preference was given to the public institution; and even between public institutions preference was given to the supplier institution located nearer to the procuring entity. The preferred and default method of procurement was the three quotations system. 
Flaws in the system
9
The public procurement system narrated above had many inherent weaknesses. The system was characterized legal framework with laws scattered in various statutes and no adequately enforceable mechanisms. The regulatory framework was outmoded with its origin in stores management rather than in competitive procurement. The authority of the Central Tender Board was eroded by ad hoc arrangements in different sectors such as Works, Health, Education and Local Government Authorities and the levels of authority went too far below. The Central Tender Board was required to handle far too low values of work. In addition, there was no regulatory body to enforce the legal framework, regulations, rules and procedures and all sorts of de facto exceptions could be made without any legal basis; rules could be ignored with impunity; Management Information System was non existent at all stages, making it difficult to enforce accountability. The system left too much discretion to individual officials who had neither clear policies nor guidance. Capping up, training programmes for the procurement, supplies and material management cadre was too academic with little similitude to job requirements and hence ineffective
Public Procurement Reforms
10
In 1992 the Government commissioned a consultant of international repute to undertake a study on the efficacy of the hitherto existing public procurement system. The outcome of the study revealed some serious flaws in the system. The consultant made following recommendations. 
· The Government to decentralize the Public Procurement.
· A new legal and regulatory framework be put in place that would establish principles, policies and organization structure of the public procurement 

· Strengthen the Central Tender Board by making it an authority to oversee all public procurements

· Raise the threshold of the Tender Boards while instituting effective control mechanisms to ensure compliance with regulations, commitments and payment terms.

· Implement the human resource development programme in order to enhance skills and improve performance.
11
Apart from the work done by the above consultant, in 1996 the World Bank prepared a Country Procurement Assessment Report (CPAR) which also identified a number of flaws in the Public Procurement system and recommended urgent reform measures. Some of the flaws identified in the CPAR included: 
· The Excessive powers of the Central Tender Board: The involvement of the Central Tender Board in both the regulation of public procurement practice and the approval and issuance of tenders gave rise to clear threat of self-review and conflict of interest. More over its involvement in individual tenders created a bottleneck in the procurement process.

· Centralized Procurement system: The arrangement led to frequent incoherence in procurement decisions, in many cases due the Accounting Officers in procuring entities having limited responsibility for procurement.

· Inadequate capacity: Lack of human capital was sighted as a key impediment to the administration of sound procurement practices.
The Public Procurement Act of 2001 and Regulations.
12
In response to the recommendations made independently by the consultant hired in 1992 and the World Bank CPAR and other organizations of international repute, the Government initiated measures towards reforming the public procurement system. In 2001 the Government promulgated two new laws relating to management of public finance, namely: the Public Finance Act 2001 and the Public Procurement Act of 2001. The Public Finance Act repealed the Exchequer and Audit Ordinance Cap 439 of 1961 and established the Controller and Audit General. The Public Procurement Act 2001 consolidated all procurement legislation and made some movements on the legal framework towards international standards. The Public Procurement Act which took effect from 1st July 2001 provided a comprehensive coverage of all legislative and regulatory aspects considered critical to the public procurement process. 
13
The Act: 

· Applied to all procurement undertaken by public institutions except parastatal organizations which did not receive subventions from the Governemt; procurements involving military equipment and supplies for the United Republic and procurement involving the equipment and supplies of arms and ammunition by the Tanzania Intelligence and Security Services, the Police Force and the Prisons Department (Section 2-2).
· Deferred to the international obligations of Tanzania at intergovernmental and international levels (Section 4)
· Differentiated procurement of goods (Section 36) and Consultancy Services (Section 45)
· Established Tender Boards at Ministerial, Regional, District, local government and parastatal levels with responsibilities and accountability commensurate with the levels (Sections 11-15)
· Created the Public Procurement Appeals Authority created to which an aggrieved procuring entity, supplier, contractor or consultant could seek  review of the tendering process
· Together with associated Regulations, discouraged discrimination against suppliers, contractors or consultants solely on the basis of their nationality.

14
While addressing the High-level Forum on Development Assistance Harmonization in Rome on 24th February 2003 the Third Phase President of The United Republic of Tanzania H.E Benjamin William Mkapa took liberty to exalt his government for instituting reforms in the public procurement process and enhancing the reforms by promulgating in 2001 two new laws. 
The Public Procurement Act 2004
15
Reform in the public procurement system has been a continuous process. With the objective of making better provisions for the Regulation of Public Procurement and providing for other matters related thereto, in 2003 the Government repealed the Public Procurement Act of 2001 and enacted the Public Procurement Act, 2004. The Public Procurement Act 2004 contains provisions that reflect a remarkable improvement over Public Procurement Act 2001. Its application covers:
· All procurement and disposal by tender undertaken by any procuring entity which is not expressly exempted by the Act

· Entities, not of Government, provided the procurement is funded by public finances

· Procurement by Defence and National Security organs on the basis of a dual list; which has to be discussed in advance between the procuring entity and the Public Procurement Regulatory Authority which items to be included in the restricted procurement method and which among restricted procurement method set out in the Act and Regulations is to be used in the procurement of those items contained in the restricted procurement method list.
16
The new legislation introduces two fundamental reforms, namely: the creation of the Public Procurement Regulatory Authority (PPRA) and Public Procurement Appeals Authority (PPAA) and the devolution of the tendering responsibility to Ministries, Departments and Agencies. The PPRA, replacing the regulatory function of the former Central Tender Board has five statutory objectives, namely:

· Ensuring the application of fair, competitive, transparent, non-discriminatory and value-for-money procurement standards and practices
· Harmonizing the procurement policies, systems and practices 

· Setting standards for the public procurement systems 

· Monitoring compliance 

· Building procurement capacity.
17
Section 7 of the Act stipulates eighteen functions of the PPRA, prominent of which include:

· Advising the Central Government, local governments and all statutory bodies on procurement policies, principles and practices

· Monitoring the performance of the public procurement system

· Setting training standards, competence levels, certification requirements and professional development paths for procurement expert

· Preparation, updating and distribution of standardized tendering documents

· Conducting periodic inspections of procuring entities to ensure strict compliance with the provisions of this Act

· To perform ex-post and ex-ante reviews of individual tenders.

· To maintain a list of works, services and supplies of common use that can be subject to common procurement

· To facilitate the resolution of procurement complaints

· To enforce compliance with all provisions of this Act, regulations and guidelines.
18
The Act confers considerable investigative powers upon the PPRA; including having access to all books, records or property belonging to a procuring entity, contractor or supplier subject to compliance with confidentiality provisions of the Act, to facilitate investigation. The Procurement Act 2004 also creates the Pubic Procurements Appeal Authority (PPAA) which provides for aggrieved parties to launch appeals against public bodies responsible for the administration of the provisions of this Act when other remedies have been exhausted. The Harmonization of Overseas Audit Practices (HOAP) group has commended that operationalization of the PPAA will elevate Tanzania to the level of countries with the most comprehensive and robust complaints review mechanism on public procurement practices in the world.
19
Another additional feature in the Public Procurement Act 2004 is the creation of a Procurement Management Unit (PMU) in every procurement entity. The functions of the PMU include, inter alia: management of all activities pertaining to procurement and disposal by tender, except adjudication and award of tenders; planning the procurement and disposal by tender activities of the procuring entity; preparing advertisements of tender opportunities; preparing and issuing approved tender documents; coordinating the procurement and disposal activities of all departments of the procuring entity and preparing periodic reports on procurement activities of the procuring entity. 
20
Under the Act, the procurement process has to be initiated by the User Department which identifies the procurement needs, prepares the technical specifications for the required procurement and submits the specifications to the Procurement Management Unit. The final procurement decision is made by the procuring entity’s Tender Board. This is to be contrasted with the situation under the Public Procurement Act 2001 in which all tenders with values exceeding Tanzanian Shillings 450 million were subject to approval of the Central Tender Board. 
21
The Act holds Accounting Officers at every level of procurement decision making responsible for parsimonious expenditure of public funds in the procurement of goods, works or services and ensuring strict compliance with provisions of this Act. 
22
The Act provides for granting a margin of preference when procuring goods, works or services by means of international or national tendering or when evaluating and comparing tenders for goods manufactured, mined, extracted or grown in the United Republic of Tanzania; for works by Tanzania contractors or services provided by Tanzania consultants, provided this is clearly stated in the tender documents. The Act sets conditions for eligibility to the preferential margins for individual companies, joint ventures and partnership establishments within the United Republic of Tanzania. The Act further grants exclusive preference to local suppliers of goods, works or services and encourages procurement entities to procure from the Government stores, where the financial resources are exclusively provided by a Tanzanian public body.

23
To ensure transparency and fair treatment and equal opportunities for all interested suppliers of goods or services, the Act stipulates procedures for notification on the intended procurement by the procuring entity, preparation and distribution of standard tender documents, language to be used and format of tendering documents and period within which the tender will be valid. The Act requires foreign suppliers, contractors or consultants who happen be selected as having the lowest evaluated responsive tender or the best ranked proposal to register with the appropriate professional body in and provide documentary proof to that effect. Registration with relevant professional bodies in Tanzania is mandatory even for local suppliers, contractor or consultants.
 Public Procurement and the Multilateral Trading System

24
Efforts to bring government procurement under multilateral trading rules started during GATT negotiations. During the negotiations a number of countries required government departments and agencies to accord price preferences to domestic producers and buy foreign goods only if domestic prices were found to be higher, beyond a certain limit than the prices of imported products. In addition, where goods were to be imported, purchasing agents were obliged to buy from suppliers in countries with which their governments maintained close trade relations or political ties. These practices were definitely inconsistent with the national treatment and the most favoured nation (MFN) principles of the GATT. Since most of the governments participating in the negotiations were not willing at that time to change their practices, it was agreed that GATT rules should cover only those goods and services purchased by the government for commercial sale. Procurement for use by the government was spared. Government procurement was thus effectively omitted from the scope of the multilateral trade rules under WTO in the areas of both goods and services. 
Agreement on Government Procurement (GPA)
25
A growing awareness of the trade-restrictive effects of discriminatory procurement policies and the desirability of fulfilling the gaps in the multilateral trading system led to Parties making the initial efforts to bring government procurement under internationally agreed trade rules. The Agreement on Government Procurement (GPA) was negotiated in the Tokyo Round (1973-1979) and signed in 1979. It entered into force in 1981. In 1987 it was amended with the amendments coming into effect in 1989. Parallel with the Uruguay Round, Parties to the GPA negotiated extension of the scope and coverage of the agreement. The outcome of the negotiations was the Agreement on Government Procurement (GPA-1994) which was signed in Marrakesh-Morocco on 15th April 1994 and entered into force on 1st January 1996 simultaneous with the establishment of WTO. Since only a few Members of WTO signed the GPA (1994), it remained plurilateral, implying that the application of its provisions is limited to signatories only. 

26
The GPA (1994) establishes a framework of rights and obligations among its Parties with respect to their national laws, regulations, procedures and practices as they relate to government procurement. The cornerstone of the rules is non-discrimination. Important among the substantive obligations under the Agreement are the provisions which require purchasing agencies to apply MFN and national treatment. 
Government Procurement in the Doha Development Round
27
Transparency in government procurement is one of the four issues known as the Singapore Issues in the WTO terminology. Ministers sitting in Singapore from 9 to 13 December 1996 agreed to establish Working Groups
· to examine the relationship between trade and investment

· to study issues relating to the interaction between trade and competition

· to conduct a study on transparency in government procurement practices 

28
According to the Doha Ministerial Declaration of November 2001 (para 20, 23, 26 and 27) trade Ministers agreed to negotiate the Singapore issues “after the fifth session of the Ministerial Conference on the basis of a decision to be taken by explicit consensus, at the session on modalities of negotiations.” 
29
In August 2004, the General Council (the July Package- WT/L/579 ) carved Trade Facilitation out of the Singapore Issues and decided by explicit consensus to commence negotiations with the aim to clarify and improve relevant aspects of Articles V, VIII and X of GATT 1994, enhancing technical assistance and support for capacity building in the area of trade facilitation and provision for effective cooperation between customs or any other authorities on trade facilitation and customs compliance issues. The Ministerial Conference held in Hong Kong in December 2005 received the report by the Negotiating Group on Trade Facilitation to the Trade Negotiation Committee and endorsed all the recommendations contained in the report. Neither the July Package nor the Hong Kong Ministerial Declaration (WT/MIN(05)/DEC  mentions the fate of the remaining Singapore issues, namely: Trade and Investment, Trade and Competition and Transparency in Government Procurement. Because of the significance of markets involved in government procurement, developed Members of WTO, especially the US and EU have been pushing transparency in government procurement in the Doha Round with the aim of multilateralizing the plurilateral GPA (1994).
30
Developing and the Least Developed Countries (LDCs) have persistently resisted capitulating to the developed countries’ pressure. Apparently government procurement is one of the few remaining policy instruments through which developing and least developed countries can pursue their socio-economic and development policies. To developing and LDCs countries, bringing government procurement into the multilateral trade rules will force them to abandon (the practice of) granting preference to local suppliers; thereby denying them of the control and ability to nurture and strengthen local enterprises. The G90 position is that Singapore Issues are not a priority for them to engage in negotiations at the moment. G90 is also opposed to the plurilateral approach to the issues as the approach is divisive and likely to create a two tier system. In addition, most developing countries, especially LDCs just do not have the requisite resources to actively take part in the WTO negotiations that take place every day in Geneva. 
31
Tanzania as a founding Member of WTO remains a fervent supporter of the multilateral trading system. However, it has all along supported and will continue maintaining the position of developing and least developed group of countries to which it belongs on transparency in public procurement because public procurement remains an inevitable instrument for pursuing its develop policies.  While appreciating the importance of establishing and maintaining an open procurement system as a means of increasing competitiveness amongst suppliers in conformity with WTO requirements and for the purpose of lowering costs, Tanzania has to balance the openness with other considerations, for stimulating the development of its infant private sector. It is therefore the policy of the Government of the United Republic of Tanzania to continue motivating the development of the domestic private sector through the procurement system, especially where the procurement is financed from local sources. 
Summary

32
Public procurement in Tanzania is enshrined in the Constitution of the Republic which calls for protection of public property and frugality in public expenditure. Reform in the public procurement system has been a continuous process since independence. With the objective of making better provisions for the Regulation of Public Procurement and ensuring effective control, management and regulation of the collection and use of public funds and in compliance with international obligations, laws and regulations have been promulgated from time to time. The recently enacted Public Procurement Act 2004 is quite comprehensive and its coverage has reflected recommendations given by donors and reputable international organizations such as the World Bank. The public procurement appeal authority (PPA) forming an integral part of the Public Procurement Act is rated among the most comprehensive and robust review mechanisms in the world. 
33 
Efforts to bring government procurement under the multilateral trading discipline started since the GATT 1947 negotiations. In the Tokyo Round (1973-1979), the agreement on government procurement was negotiated but was adopted by a few Parties. The agreement was extensively revised and negotiated during the Uruguay Round. The Agreement on Government Procurement (GPA 1994) negotiated and signed during the Uruguay Round is a plurilateral because some Members of WTO, mostly developing and least developed countries did not and have not signed it todate.  The Agreement however, establishes a framework of rights and obligations among its Parties with respect to their national laws, regulations, procedures and practices as they relate to government procurement. The cornerstone of the rules is non-discrimination. 
34 
Despite the agreement reached by trade Ministers sitting at Doha in November 2001 to negotiate the Singapore issues “after the fifth session of the Ministerial Conference on the basis of a decision to be taken by explicit consensus, at the session on modalities of negotiations”, as yet there is no convergence among WTO Members on modalities of negotiating the Singapore Issues, except on Trade Facilitation. Specifically regarding transparency in Government Procurement, while developed countries, notably USA and the EU, are pushing the multilateralization of the plurilateral GPA; Developing and Least Developed Countries have persistently maintained that, save for Trade Facilitation, the rest of the Singapore issues, including transparency in government procurement, should be dropped out of WTO negotiations, because they are not a priority to them.
35  
While committed to making all reforms aiming at opening up public procurement to international contractors and suppliers in compliance with WTO rules, as a matter of policy, Tanzania prefers retaining its prerogative to support the infant private sector through granting preferential margins to private local suppliers, especially for procurements financed from domestic resources. 
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