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PUBLIC PROCUREMENT REFORMS: ISSUES AND CHALLENGES: THE CASE OF BOTSWANA

A.
HISTORY AND LEGAL BACKGROUND OF THE OLD SYSTEM

1.      As stated yesterday by Mr. Hunja, on the attainment of Independence in 1965, Botswana was bequeathed with a Supplies Regulations and Procedures (1963) by the departing British, promulgated on the basis of the Public Finance Act (1963). The Supplies Regulations and Procedures in question contained nine chapters: one of which, Chapter Four dealt with procurement organisational structures, principles, processes and rules. The Supplies Regulations and Procedures were revised twice in ten years in 1967 and 1977 but interestingly, Chapter Four dealing with procurement remained untouched, except for Clause 11 which dealt with financial ceilings in relation to specific procurement methods and circumstances. The Supplies Regulations and Procedures remained in force until 2002 when the present Act came into force.

2.      As its name suggests the Supplies Regulations and Procedures reduced procurement management to a servant of the supplies chain management process. Procurement was not treated as an independent financial function and a core responsibility of the Ministry of Finance and Planning. The key custodian of the procurement function under the Supplies Regulations and Procedures was the Department of Supplies in the Budget Division in the Ministry of Finance and Planning despite the fact that the Supplies Regulations and Procedures provided in Chapter Four for a Central Tender Board, a Special Tender Board and District Tender Committees.

B.
KEY FEATURES OF THE CENTRAL TENDER BOARD SYSTEM PRIOR TO THE REFORMS

3.      The general features of the procurement system in 2000 when the reforms began were as follows:

Institutions

(i) the Supplies Regulations and Procedures defined the legal and institutional framework for the conduct of all procurement in respect of the central Government;

(ii) the Supplies Regulations and Procedures, prescribed procurement policies, principles, rules and methods and vested the authority in relation to procurement, in the Department of Supplies under the Budget Division of the Ministry of Finance and Development Planning;

(iii) the Central Tender Board, was legally provided for in the Supplies Regulations and Procedures under the direction of the Division of Budget Administration but was placed under the Division of Finance for operational purposes. 

(iv) the Supplies Regulations and Procedures in (Chapter Four) also provided for the procurement of classified items for the disciplined services to be handled by a Special Tender Board under the Direction of the Office of the President with its own policies and practices.  District Administration Tender Committees were formed to manage the central Government programmes in the outlying areas, following CTB procedures, but predominantly dealing with procurement of food rations for institutions such as hospitals, orphanages and schools etc.

(v) no institutional or legal linkages between the Central Tender Board policies and practices and those of the independent local authorities (Local Government system and the statutory/parastatal bodies) were provided for.

(vi) the Central Tender Board was comprised of a non executive Chairman (who was the Secretary for Financial Affairs in the Ministry of Finance) and  5 part time Board Members all institutional representatives drawn from government Ministries. 

4. As the composition of the CTB comprised part time members not being procurement professionals, it was not surprising that their performance ,not being evaluated on the basis of the Central Tender Board outputs, was predicated on their substantive workloads in their respective ministries.  The problem was amplified by the fact that the Ministry of Finance and Planning and the Ministry of Public Service failed to agree on the status of the Central Tender Board as a fully fledged  Board, notwithstanding its terms of reference, as set out in the Supplies Regulations and Procedures. The intention was for the Central Tender Board to be treated as a statutory body in legal terms but its operational standing within the Ministry could not even be equated to that of a unit, as a public administration sub-division. The Organisation and Management Report of the Ministry of Public Service on the Ministry of Finance and Development Planning highlighted the dilemma the Government had in classifying administratively the Central Tender Board and hence, the ongoing question mark over its status. No attention was given by the Government to an appropriate training policy and budget in respect of procurement skills development. And this was a contributory factor to the procurement inefficiency that became observable in the late 90’s.  The absence of a professional procurement stream in the public service, an appropriate certification system for entry and promotion and a training policy to prepare cadres for a career in procurement management were all discernable weaknesses in the system at a time when procurement management had become increasingly professionalised in response to the complex demands of the market place;

5. As a result motivational levels were low and professional standards suffered.  There was also a growing perception in the contracting community arising out of delayed award decisions by the Board, that award decisions were being manipulated to favour certain parties.  Happily, in the majority of cases these allegations proved unfounded.   

6. In response to the strident calls by contractors, the Government through Cabinet established a Standing Committee on Project Implementation (SCOPI) as a forum to monitor performance in the implementation of Government projects and programmes.  SCOPI reports to the Sectoral Ministers forum (Ministerial SCOPI) chaired by the Minister of Finance & Development Planning.  Even up to the time of the reforms, procurement particularly as it related to works construction projects, continued to dominate the agenda of this forum.  In particular the shortcomings relating to timeliness of decisions by the CTB were repeatedly identified in this forum.    In addition to SCOPI the High Level Consultative Forum , provided  a two tier forum which was established by Government through a  Cabinet Decision in response to requests from the private sector to set up a forum at which sector representatives from the public sector could meet their private sector counterparts to discuss issues of mutual interest in the context of finding ways to better service the economy.  This Forum too was concerned at the delays and bottlenecks in the procurement system. 

7. Simultaneously, delays in communicating award decisions resulted in a noticeable increase in premature challenges through the legal system, there being no internal administrative review mechanisms in place at the time to deal with challenges by contractors.  As a result the Office of the Attorney-General became inundated with court actions instituted by disaffected contractors who at the same time also began to lobby Parliament to review the tender system.

8. The Attorney General too was becoming quite uneasy with a noticeable increase in litigation cases and the substantial sums, the Government had to pay out to contractors on account of decisions of the Courts.    Perhaps one of the positive elements of  the challenges made in the courts has been the emergence of a body of case law precedence, inclusive of the infamous Zacchem case, the SP Construction case and the Solhart case.

9. The increase in litigation also prompted the Ministry of Finance & Development Planning to request the Attorney-General to provide a senior legal counsel to act as legal advisor with procurement experience to the Board as a stop gap measure to reduce incidences of breach of procurement law and procedures while the system was being reviewed.

Structure of the Procurement Budget

10.      
At Independence, Botswana’s economic base was quite modest and its procurement was restricted to office and ancillary supplies. Its combined recurrent and capital budget in 1967 was USD 9.2 million. The situation in Botswana began to change in the early seventies when the international financial institutions and the donor community moved in with significant support for the development of physical infrastructure. In 1977 when the Supplies Regulations and Procedures was revised for the second time, the total budget had risen to USD 223.8 million, of which donors contributed USD 133.0 million, with USD 108.0 million and USD 115.8 million being recurrent and capital expenditure respectively. The total procurement budget catapulted to USD 125.0 million. By Contrast, in 2001-2002, the overall budget stood at USD 1.8 billion with USD 0.898 billion passing through the procurement system. 

11.      In that period, the distribution breakdown of the procurement budget was as follows:

Special Tender Board:

USD 58 million

Central Tender Board:

USD 604 million

District Tender Committees
USD 49 million

The procuring entities:

Under financial threshold 

arrangements








USD 104 million

Exceptions: not covered under the Supplies Regulations and Procedures or the CTB, STB, DTC or thresholds:


drugs, medical supplies and equipment (Ministry of Health): USD 48.0 million;  text books, schools supplies and equipment: USD 27.0 million; and vehicle spares: USD 8.0 million. 

From the above it may be seen that procurement management at the Central Government level was quite fragmented. 

Legacy of conflicting Bidding Documents

12.
The phenomenal expansion in the number of procurement transactions over time, allied with the scale (value) and complexity (technological) of these activities created vast challenges against the backdrop of an ossified Supplies Regulations and Procedures.  

One such challenge involved the multiplicity of bidding documentation which remained in use.   By this I mean since donor funding by 2001-2002, only accounted for 1.8 percent of the total budget, all of which was probably directed to procurement and yet the impact it had on procurement policies and practices still continued to be felt up to the time of the Reforms.  

A particular example in Botswana is that tied assistance, (80.0 percent of all aid in 1981), meant the procurement practices of funding agencies had to be followed virtually to the letter by the procuring entities.  As a result, as late as 2001 - 2002, one Department in the Ministry of Education (Department of Vocational Education & Training – DVET) at the time of the Review was concurrently using four different types of bid packages, e.g., the ADB, the EU, SIDA and the RSA.

They were also using many different specification standards i.e., BT, SABC, AT and that of Germany. 

Reliance was also being placed on different professional fees scale between procuring entities e.g., SACCE, RIBA/ICE, GTZ and FIDIC; and

Even where one fees scale was being relied on, such as the SACCE scale, various base years were used resulting in different unit rates being applied for identical skills/competence levels in the context of different bid packages within a single department of a ministry.

This diverse practice was simply not conducive to capacity building across the board. Familiarity with specific donor practice determined the selection and application of standard bid packages, specification standards, and the valuation of procurement activities, not just in services, but equally so, in works and supplies.  In turn, this created problems for both training, which was difficult to standardise and likewise litigation.  In the latter case the Attorney General simply did not have the capacity to deal with all the non- standard provisions in the plethora of bidding documents being referred to his Office for purposes of vetting and dispute resolution.  As a result, litigation became more costly and protracted than it should otherwise have been.

Use of less competitive procurement methods

13.The practice of using a rota system, was in common use among     procuring     entities as a basis on which to award procurement assignments, especially in professional services.  Each procuring entity kept its own rota and there was: 

a. little or no exchange of information among them on the comparative performance of listed firms; 

b. a lack of knowledge of the overall work load of individual firms; and

c. fragmented market information on the size of firms and disciplines. And the fact that the register on providers, managed by the Central Tender Board was in a poor state did not help matters;

The manner in which the procuring entities were managing the rota system, or list of providers lacked transparency and the contractors soon began to call for its replacement.

14.Prior to the Reforms the system was non-transparent to the extent that the old system operated on the basis of the old cliché, i.e. that notwithstanding the best evaluated bid, the Government of Botswana reserves the right not to make an award to the lowest or any bidder and that the Government was not bound to give any reasons for the decision. Contractors complaints against improper conduct were thus effectively muzzled by the system itself.

As a result of the foregoing, the inability of the system provided for in the Supplies Regulations and Procedures to keep abreast of the demand pressures for accountability, transparency and best practices in terms of procurement policies, principles, rules and methods increasingly found its way into the reports of the Public Oversight Agencies. From about 1994 - 1997, the Annual Reports of the Director of the anti-corruption agency (DCEC), the Ombudsman and the Auditor General began to draw the attention of Parliament to a rise in the number of reported and detected breaches in the application of the Supplies Regulations and Procedures to procurement decision making. And while the bulk of these were in the local Government procurement system – it was sufficiently worrying to Parliamentarians to begin to raise in the National Assembly the issue of reforming the central Government system: even though it was recognised that most of the breaches were due to inadequate training rather than any deliberate attempt to short circuit due process for personal gains. 

Finally, the contractors associations represented in the High Level Consultative Committee (HLCC) of the Government and the Private Sector, over which the President presides, placed on the HLCC agenda in 1998 – 1999 the issue of public procurement reforms at both the central and local Government levels.

Clearly, in the case of Botswana, the disaffection of the critical stakeholders groups, namely, the procuring entities themselves and the contracting community with the inadequacies of the Supplies Regulations and Procedures in general and the operations of the Central Tender Board in particular, provided the major impetus for the review of the public procurement system. 

C.

INITIATION OF PROCUREMENT REFORM PROCESS

15.In January 1999, the Ministry of Finance and Development Planning with technical assistance from the Commonwealth Fund For Technical Co-operation (CFTC) appointed an international consultant, as Procurement  Advisor to the Government for a period of three years.  The Terms of Reference of the Consultant included the undertaking of a Diagnostic Review (audit) on the existing system and the making of recommendations on systemic reforms.

The Consultant faced a significant constraint regarding the availability of reliable primary data and therefore had to largely rely on the painstaking process of collecting hard data on procurement performance which was then contrasted with the elicited views of social partners in the process and then weighed against comparative best practices elsewhere. The consultations with the stakeholders were conducted on an individual and group basis: first, among the procuring entities and then the associations of contractors. As differences on approaches were narrowed, both the public and private sector stakeholders were brought together at a number of workshops to agree on a new framework for procurement management. 

Another significant challenge to the Reform Process was how to incorporate the legitimate representations by citizen contractors (including SMME’ s) into the Reform process in a balanced way, without violating Botswana’s trade policy of an open competitive economy in order to achieve Government policy objectives on economic empowerment of its citizens and capacity building as enunciated in the successive National Development Plans (NDP).  In the main, this issue had hitherto been addressed on a piecemeal basis through a combination of Reservation and Preference Schemes which were scattered in a number of separate pieces of legislation administered by different Ministries.  A particular example is the Local Procurement Programme administered by the Ministry of Trade, Industry Wildlife and Tourism (MTIWAT) and the Reservation programme for 30% of the annual Government Procurement Budget in the construction sector for exclusive participation by citizen contractors, administered by the Department of Architecture and Building Services in the Ministry of Works and Transport.  

In addition to the fragmentation, the authority for formulation of the policies on reservation and preference in procurement was not vested in a single organ or entity.  For example some policies were merely departmental policies, while others originated from Cabinet Decisions and yet others were made within the scope of the relevant Minister’s delegated authority.  It was therefore difficult to assess the full extent of existing preference and reservation schemes in order to consolidate these in one framework Act.

In this regard, the audit and restructuring exercise offered the perfect opportunity for lobby groups to use the Review particularly to attempt to leverage the scope of reservation, irrespective of qualifications, in the procurement budget of the central Government.   It also provided an opportunity, especially for professional services providers to seek to gain a foothold in the new system which would enable them to control entry into the respective fields, for procurement opportunities.  Both groups as a result combined their resources in an attempt to skew the recommendations for reforms in a manner that ran contrary to the cornerstone of the Government’s macro economic and financial management policy of open markets and price based competition.  The recommendations, while recognising the need for empowerment or national capacity building, had however to be in agreement with the economic fundamentals of the Country.

D.
KEY ELEMENTS OF THE REFORM STRATEGY ADOPTED BY THE GOVERNMENT OF BOTSWANA

16.
The recommendations arising out of the Diagnostic Review were approved by the Government and in turn incorporated into a Reform strategy comprising of three clusters of scheduled activities.

The first cluster consisted of :

d. the enactment of a dedicated Act, the Public Procurement & Asset Disposal Act (No.10 of 2001) which is complementary to the Finance & Audit Act to govern both procurement and asset disposal activities.; and

e. Establishment of a new organisational structure with a 7 Member Board comprising an Executive Chairman, 3 Executive (Full Time) and 3 Part Time professional members (the latter being drawn from the private sector) , having a full mandate to handle all procurement and disposal matters.  The Board is responsible for the setting of policies, principles, rules and methods of procurement and monitoring of and reporting on compliance to Parliament.

f. Devolution of procurement /disposal responsibilities to line Ministries and District Administrations through the establishment of Ministerial and District Administration Tender Committees.  This is in contrast to the situation which existed hitherto, where procurement and asset disposal decisions were concentrated in the Central Tender Board.  The Act has paved way for decentralisation of some of this work.  The committees will be accorded adjudication and decision making powers within given financial ceilings and against the backdrop of adequate reporting and monitoring arrangements by the Public Procurement & Asset Disposal Board.(PPADB).  These measures, we believe, will have the effect of speeding up significantly, the procurement & asset disposal cycle.

g. Introduction of regulations and Schedules to amplify specific provisions of the Act and to serve as guidelines to all stakeholders on “good practices”.

The second cluster of reform activities are value adding in nature and comprise-

a. formulation and updating the standardised bidding packages for supplies, works and services of various complexities.- The Act requires the Board to adopt, circulate and amend, if necessary, standardised bidding packages to be used on a mandatory basis procuring and disposing entities.  The standardised bidding packages have already been drafted  and are awaiting the approval by the Board before they are authorised for use.  This exercise will-

(i) help in simplification and standardisation of bidding documentation in bidding packages;

(ii) enable contractors, especially new market entrants to submit more responsive bids;

(iii) promote fairness and consistency in bid evaluation and adjudication;

(iv) facilitate speedy compilation of bidding documents by public officials;

(v) make it easier to train the staff of the Board and user departments due to standardisation of documents; and

(vi) improve the effectiveness and efficiency of the public procurement system in the interest of good governance. 

b. Redesign and operationalisation of a comprehensive Contractors Registration system embracing all providers of works ,services and supplies (not for pre-qualification or control purposes but merely to monitor the dynamic market structure of the participating firms in terms of capacities and disciplines and to capture their work load and performance record.)    The Act requires the new Board to maintain and update a Contractor’s registration system.  Registration in the Register shall be mandatory for contractors domiciled in Botswana intending to bid for Government procurement work.  The Registration system which was developed with the assistance of a joint venture led by citizen consultants , classifies contractors (defined broadly to include providers of works, supplies and services) into three main categories of works,  supplies and services and assigns grades, codes and sub-codes for all registration categories.  All contractors shall be required to subscribe to a code of conduct and the new Board has the power to suspend contractors guilty of improper conduct from tendering for determined periods of time.

c. Formulation and introduction of a common specifications standard to underpin all procurement activities.

d. Setting up  of system wide data bases for management and control purposes.

e. Computerisation of the operations of the Board.

f. Comprehensive training programme for the Board’s staff and other officials involved in the procurement process.

The third cluster of reforms involves the setting up of various independent institutional structures which are intended to ensure transparency, accountability and structured consultations with social partners on systemic improvements.  This cluster consists of-

a.
creation of an independent (i.e. of the Board) Advisory Committee on        Procurement and Asset Disposal, comprising of representatives from various stakeholder groups.  This committee will monitor the operational performance of the new Board and advise the Minister on desirable changes in order to improve efficiency.

b. Establishment of an independent Complaints Review Committee (ICRC) to address the grievances of the various stakeholders in an impartial and expeditious manner.

c. Establishment of a Special Tender Committee (STC) of the Board, to deal with security related tenders.  The procurement of highly sensitive works, supplies and services contracts for the disciplined forces in respect of which strict confidentiality is required shall be handled by this special sub-committee of the Board, and as is the situation in Uganda, it shall only deal with those goods and services listed as sensitive in a Schedule to the Regulations.

E.
CURRENT STATUS OF REFORM PROCESS

17. As previously stated the Ministry did accept in June 2001 the recommendations outlined above and they were subsequently approved by the Cabinet of Ministers.  Implementation has since commenced and these are proceeding smoothly on a schedule and the system in terms of all its components should be fully operational by the end of 2003.  This further underlines the perception that procurement reform is a lengthy process requiring patience, to the extent that it would have taken virtually four years from the start of the reform process to completion of the cycle.

Specifically, I am pleased to inform the Workshop that substantial progress has been achieved in terms of activities under cluster 1 save for the Regulations which are currently being incorporated into a Statutory Instrument by the Legislative Drafting Division of the Attorney-General’s Chambers.  

As regards the activities under cluster 2, the formulation of standardised bidding packages and a contractors registration system are at an advanced stage of implementation as already indicated above.  

As far as the setting up of Committees under cluster 3 is concerned, action is being taken to establish the Advisory Committee and the ICRC by the end of March 2003, while the STC has already commenced its operations in December 2002.

F.
FUTURE DEVELOPMENTAL ACTIVITIES AND CHALLENGES

18. Introduction of e-commerce, initially to cover iterative items of supplies; 

i. establishment of a web site for the advertisement of all procurement opportunities, award decisions, outcomes to contractors complaints, and to post relevant data of public interest; and

ii. creation and integration of databases on contractors prices and market conditions relevant to the valuation of bid activities by procuring entities and the pricing and preparation of bids by contractors.

iii. Mainstreaming the procurement function as a strategic component of expenditure management in order to attract the quality and the amount of resources required to sustain continuous systemic operational effectiveness;

iv. Benchmarking of performance of the new system –the benchmarks against which the performance of the new system should be measured to assess the progress being made have nut yet been established.  These could include a Country Procurement Assessment Review (CPAR) and a voluntary review of procurement policy under the WTO TPRM mechanism.

v. Legitimate use of procurement policy to achieve broad developmental objectives relating to poverty alleviation, citizen empowerment and improvement in sectoral capacity of providers in works, services and supplies.

vi. Training of procurement functionaries , introduction of a professional stream in the public service and a certification system for entry and progression up the procurement career ladder.

vii. Technical capacity building to enhance negotiating skills and competencies in the formulation and negotiation of multilateral and regional agreements which continually and dynamically impact on domestic procurement policy.
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