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A. Introduction

The United States routinely admits many aliens into its territory on both a temporary and permanent basis. The publication “Developments in International Migration to the United States: 2001” is available to symposium participants.  This booklet briefly describes immigration measures in the United States and their application. In 1998, 660,477 persons immigrated to the United States.  A total of 30,174,627 persons were admitted for (temporary) nonimmigrant purposes in that same year.  Data on temporary entry of persons reflect admissions into the United States, and may include multiple entries by the same person during that time period. Consequently, they should not be interpreted as the actual number of individual nonimmigrant persons who enter the United States in a single year.  
For the General Agreement on Trade in Services (GATS), two sets of measures are important.  Natural persons are admitted under the terms set out for commitments in the agreement concerning Mode 4.  However, these persons are also subject to the national laws of the admitting country.
Further, admissions of a temporary nature are only a part of the admissions process that is administered at the national level under immigration law and regulations.  Immigration regulators frequently view persons who are admitted temporarily into the United States as potential permanent residents, or immigrants.

Three government agencies have important responsibilities for immigration law in the United States.  The Department of State issues visas for admission.  The Immigration and Naturalization Service, an agency of the Department of Justice, manages our national border, as well as the immigration and citizenship laws.  The Department of Labor manages certain labor law and labor certification programs that cover migrants.  Listed below are the website addresses for these agencies that provide information concerning their areas of jurisdiction

United Stated Department of State

http://travel.state.gov/visa_services.html   Basic information on visa issuance process

http://travel.state.gov/visa_bulletin.html   Recent data on visa processing

Department of Justice, Immigration and Naturalization Service

http://www.ins.gov/graphics/index.htm   INS homepage

http://www.ins.usdoj.gov/graphics/lawsregs/index.htm   Immigration laws, regulations & guides


Department of Labor

http://www/dol/gov/dol/topic/hiring/foreign.htm   Employment and Training Administration (ETA) hiring foreign workers

http://edc.dws.state.ut/owl.asp   Online wage data library (prevailing wage calculation)

B. Temporary and Permanent Residence

Persons temporarily admitted into the United States are referred to as “nonimmigrants” and are subject to specific laws and regulations concerning their purpose of entry and term of stay. For some nonimmigrant admissions, renewal of status may be given for additional periods of time, as necessary. Nonimmigrant persons are admitted with the understanding that they do not intend to establish permanent residence.

Persons requesting permanent residence are intending to stay in the United States as immigrants.  These requests are usually made for reasons of family reunification, employment, refugee or asylee status, or for reasons of diversity.  A brief discussion of these considerations, as well as immigration statistics, can be found in the “Developments” publication.  

While outside GATS Mode 4, permanent residents and intending immigrants are an important area of national immigration law.  Aliens whose employers are seeking permanent residence for them view these persons as a permanent addition to the company’s workforce. Aliens often make requests for permanent residence after they have already been admitted into the United States on a temporary basis. The alien may independently elect to exercise rights that are available to the individual under national law.

C. Mode 4 Improvement and Changes

The United States seeks to maintain an open, transparent, predictable regime for temporary admission of foreign nationals.  Our national measures are available to interested parties in publications and are posted at web site addresses. 

The U.S. Congress often changes our immigration law through enactment of new legislation.  Members of Congress and officials in the Executive Branch of our government frequently consult with worker and business groups, as well as other interested parties, to ensure that our laws and regulations are clear and provide appropriate treatment aliens admitted into the United States.
With respect to the GATS, our trade legislation establishes advisory committees where members of the U.S. business community, representatives from organized labor, and other groups can provide advice on trade issues, including Mode 4. There are six policy committees appointed by the United States Trade Representative.  The Industry Committee structure has several subcommittees for important functions and economic sectors, such as trade in services.
We are reviewing proposals in a number of areas related to Mode 4 of the GATS.  One proposal calls for creation of a GATS Visa that is intended to provide services firms and natural persons providing services with quick and ready access to the United States market.  Proponents of this approach are hoping to create a model that can be used by all WTO members for the admission of services providers.
D. Evaluation of Proposed Changes

We cannot foresee the specific changes in immigration law that may result from negotiations under the GATS.  However, several broad issues are relevant for consideration.

1. Temporary admission categories used in our law that permit the alien to undertake economic activities will probably continue to be used in a general manner that does not specify services activities.  The GATS does not contain an overall definition of trade in services.  Many activities undertaken by aliens in our country may involve production of both goods and services.

2. We will need to assess whether extensive changes in our national law will be required.  Some proposals that would clarify our law may only require changes in regulation.

3. What is the appropriate treatment for the alien under our national law?  Is admission sought pursuant to a contract for employment with a U.S. employer?  Is the alien seeking to provide services under an independent contract?  Is this contract enforceable under U.S. law, or is it a contract for services under the laws of a foreign country?

4. What types of services does the alien seek to provide?  Are the alien’s services at a professional or highly specialized level?  If so, how are these identified and defined?  Is licensure required to perform this activity in the United States?  Is the alien seeking to provide less specialized skills that are generally available in the domestic labor force?

5. What term of stay is useful for the alien in providing services?  How should this be defined in our national law?  Should an alien find that the term granted for initial entry is inadequate for completion of the services contract, what measures should be developed concerning extension of stay, or change in nonimmigrant status, that would be useful and would not be considered permanent employment in the United States?

E. The General Agreement on Trade in Services (GATS)

The GATS provides a framework for commitments concerning for movement of natural persons providing services, and contains an annex to the agreement for this purpose. The annex gives some guidance as to how the agreement should apply to the commitments undertaken.  All parties recognize the need to take commitments concerning Mode 4. Some of the language contained in the annex is clear, while ambiguities exist in some other areas.  It is presently unclear whether the language of this annex will be revised.

It is clear that countries may require a visa as a condition for admission.  However, parties affected by these obligations frequently refer to creation of “new visas,” or individual requirements and administrative processes necessary to obtain a visa.  This is ambiguous. Countries often require a visa for the admission of persons under the Mode 4 commitments. A visa is a request to be admitted into the territory of a foreign country.  This request encompasses considerations in the national law of the admitting country (e.g., national security, public health, etc.) that go beyond economic considerations.  It may be useful to use the term “admission category” to describe the specific type of access the alien may seek, and the individual considerations that pertain to the type of admission being requested. 

The same annex states that the agreement does not apply to the employment market or employment on a permanent basis.  Some people have argued that this wording may remove from coverage under the GATS foreign natural persons who are working for a domestic employer.  Parties should consider whether some additional clarification needed in this area.

Finally, it may be useful to clarify the nature of the commitments undertaken in Mode 4, and what types of information should be placed in country schedules. Commitments are based on the national law of the admitting country.  How are these best described?  Should countries write into their schedules provisions that constitute requirements for natural persons providing services that are not strictly listed as market access considerations under Article XVI of the agreement?  Should more information be made available for users, if so, in what form?

