





Exploring the Reference Paper on Regulatory principles

Boutheina Guermazi
The successful conclusion of the agreement on basic telecommunications services under the World Trade Organization and its entry into force on February, 5 1998 mark an important milestone in the telecommunications industry's shift towards global competition, liberalization and open markets.(1) The agreement contains specific commitments in the field of basic telecommunications from 69 countries representing over 90% of the world’s basic telecommunications revenues.(2) In addition to market access and national treatment commitments,(3) the agreement on basic telecommunications embodies a negotiated set of pro-competitive regulatory principles contained in a reference paper.(4) 

The reference paper represents the regulatory component of the basic telecommunications agreement. It is a set of common guidelines for a regulatory framework that countries should follow to support the transition of the telecommunications sector to a competitive marketplace and to guarantee effective market access and foreign investment commitments. The reference paper deals with six regulatory principles including competitive safeguards, interconnection, universal service, licensing, allocation and use of scarce resource and creation of independent regulator. The reference paper was adopted in full or in part by 61 signatories to the basic telecommunications agreement as additional commitments in application of article XVIII of GATS(5) . Once adopted, the principles of the reference paper become binding commitments and enforceable through dispute settlement under WTO. 

The objective of the reference paper is twofold. First, it aims to provide foreign service providers with regulatory safeguards to guarantee that monopolies or former monopolies do not abuse their market power to undermine competition. Second, it aims to provide a harmonized set of regulations in order to minimize the phenomenon of asymmetric regulation. For many countries, especially the most developed ones, the set of regulatory principles only codifies the actual regime already in effect in their domestic rules. For others, however, the set is an invitation to extensive regulatory reform in the telecommunications sector.

This contribution argues that among all aspects of the WTO agreement on basic telecommunications, the reference paper on regulatory principles is perhaps the most significant and groundbreaking. The objective of this contribution is to shed some light on the reference paper as an original international legal instrument. The real importance and significance of the reference paper is its precedent setting value. The reference paper offers the international community an unprecedented example at least in three different areas. First, from a competition law perspective, the reference paper is the first international instrument to have introduced enforceable competition elements in a trade framework. Second, from a telecommunications law perspective, the reference paper is the first international document that embodies concepts and elements of telecommunications policy and regulations. Third, from a trade perspective, the reference paper offers an important answer to an old but always intricate conflict between the principles of sovereignty and regulatory autonomy on the one hand and the prerequisites of free trade and harmonization on the other hand. The present contribution deals with each of these aspects separately. The last section looks at the reference paper from a practical point of view focusing mainly on the huge implementation task ahead for many countries especially developing ones.

SECTION 1: The reference paper: A precedent setting instrument in competition matters

Discussions about the need and the desirability to extend multilateral trade disciplines to cover competition policy matters have been prevalent for over fifty years. From the charter of the born dead international trade organization,(6) to numerous attempts to address the issue in multilateral codes of conduct (7), the issue today knew a renewed attention with the first Ministerial meeting of the WTO 's creation of a working group on competition and trade (8). 

Today, the question of extending trade rules and disciplines to private anti-competitive practices of national firms lies as one of the most important topics to be addressed by the next round of trade negotiations in early year 2000.(9) This old debate, however, proved contentious and no consensus has ever emerged on whether and how to address competition concerns within a global trade framework. (10) The importance of the reference paper in this respect is that it provides a possible workable approach to the problem through sector specific regulatory commitments with competition policy elements. (11)
The reference paper was driven by the concern that free trade principles, market access and national treatment commitments are insufficient to guarantee effective competition in the basic telecommunications sector without rules to ensure that major suppliers do not abuse their position. In this respect, important elements of competition policy such as the notion of major supplier, dominance, essential facilities and competitive safeguards were introduced. 

The reference paper's disciplines on major suppliers go far beyond the original GATS article VIII on monopolies and exclusive service suppliers. To a large extent, the reference paper was driven by a conviction among negotiators that GATS disciplines on monopolies are not well suited to address the concerns specific to the telecommunications sector. Indeed as aptly summarized by an author, article VIII is of limited value mainly because "what the article covers may well be less important than what it excludes". (12) Article VIII codifies the disciplines that should apply if a monopoly situation exists in a particular market. The article obligates the parties to ensure that monopoly providers of a service do not act in a manner inconsistent with the parties’ obligations under MFN and the specific commitments it undertakes. (13) 

In the reference paper, the concern is not about existence of monopoly per se but on the anti-competitive practices of major suppliers in a particular market. Emphasizing on major supplier rather than monopoly is an important element of the reference paper. With the development of technology and unleashing of market forces, the rationale for establishing and maintaining a monopolistic structure in the telecommunications sector is disappearing. Keeping this in mind, the existence of monopoly is less problematic than the dominant position that incumbents maintain in the market. That last element is left out of the umbrella of GATS. The reference paper in this respect fills a void left by GATS. Although every regulatory principle of the reference paper has a direct or indirect competition policy dimension, this section will focus only on the regulation of major supplier.(14) 

Definition of major supplier:

Providing a definition of a major supplier is an important precedent in the reference paper. So far no international text defines the issue of dominance in general. The matter is left to national antitrust and commercial laws as well as to regional laws (mainly the European Union competition rules). The different interpretations and nuances in these rules can easily inhibit the application of regulatory safeguards in the reference paper and creates disagreement among the members. This is not to say, however, that the reference paper provided a clear-cut definition for the major supplier. The definition is very general and leaves a wide discretion for parties.

Under the reference paper, a major supplier is a supplier of basic telecommunications services whom because of its control over essential facilities or because of its market position has the ability to affect the terms of participation in the market.

The power to affect terms of participation in the market is not defined in the reference paper. It applies to the different measures and practices at the disposition of the major supplier that interfere with the application of free market principles. In this case, the major supplier is in a position to affect the terms of trade and circumvent market access and national treatment commitments. Typical measures in this case relate to denial of network interconnection, or refusal to provide interconnection on commercial terms as well as recourse to misuse of commercial information and cross subsidization.(15) Under the reference paper, the ability to exercise a control over the market by the major supplier results either from the position of the supplier on the market or from its control over essential facilities. The first cause, although not expressly mentioned in the reference paper, refers to the concept of dominant position. This criterion is however very loosely drafted. There is no indication on the minimum share of the market in order to be considered a major supplier. A study of national and regional laws shows no uniform criteria for the definition of dominant market position. In the context of the European Union telecommunications law, a similar concept of major suppliers applies to telecommunications organizations with significant market power. Criteria of significant market power include a share of a 25% in a given market. The European telecommunications regulations further detail criteria for a dominant market position. 

The second criterion for major supplier is control over essential facilities. In the reference paper essential facilities are defined as facilities which are exclusively or predominantly provided by one or few suppliers and which cannot be economically or technically substituted in order to provide a service. It should be mentioned that in competition law, the concept of essential facilities is one of the least understood. The difficulties encountered at the national and regional levels anticipate similar and may be even more profound problems for the transplantation of the doctrine in the international level. For this reason, the definition provided in the reference paper of the essential facilities concept, though not very detailed, is a good precedent.

The doctrine of essential facilities has given raise to extensive legal and economic analysis in academic circles. A review of literature and case law about the essential facilities doctrine reveals a dilemma in adopting a clear-cut position on the doctrine. The dilemma stems from the fact that a broad definition of the essential facilities doctrine may have detrimental effects on the regulated industry because it can result in harming incumbent firms by transferring their profits to less efficient firms. On the other hand, a restrictive definition could harm the competitive process in downstream markets and injure customers".(16) 

The definition of essential facilities in the reference paper draws directly from US(17) and EC definitions(18). The paper retains two criteria to determine the essential facility in telecommunications. First, the provider enjoys a monopolistic or quasi-monopolistic position, and second, the facility cannot be feasibly substituted.

The telecommunications industry is among the regulated industries where competitive access is strongly related to the possibility of competitors and new entrants to have access to the network. The principle that dominant carriers in a given market have a legal obligation to provide access to essential facilities is of particular importance in a deregulated telecommunications industry.

The main criterion for defining the essential facilities doctrine is the non-substitutionality of the facility by the new comer. Criteria developed in case law both in the US and EU would serve as a guide for international community to interpret the definition of major supplier in the reference paper.(19)
General Competitive Safeguards.

The reference paper calls upon members to enact appropriate measures to prevent major suppliers from engaging in anti competitive practices. The paper does not prescribe particular or specific guidelines for governmental measures. It is left to the entire discretion of members to determine the appropriate measures. A review of countries' practice in this area shows at least two possibilities to determine appropriate measure to control anti competitive practices. Countries might opt for sector specific regulation. Or bring the telecommunications sector under the discipline of competition law. It is reported that although competition rules are becoming more popular in the last decade, still many countries especially the developing ones do not have a tradition in competition law.(20) This might make opting for industry specific regulation more attractive for those countries.

The reference paper did not define the notion of anti-competitive practices. Dominant telecommunications service suppliers may attempt to monopolize the market through panoply of anti competitive practices ranging from excess prices, price discrimination and predatory low pricing to refusal to deal and vertical restraints. Among all possible anti competitive practices, the reference paper calls the members' attention to three particularly important ones, which should be forbidden under national regulation. Those are engaging in anti-competitive cross-subsidization, using information obtained from competitors with anti-competitive results and not making available to other service suppliers on a timely basis technical information about essential facilities and commercially relevant information which are necessary for them to provide services.

Among all three practices, the call to prevent and outlaw cross subsidization is the most sensitive. Generally speaking, Cross-subsidization consists in the use of profits derived from a profit making area of operation to finance and sustain loss-making areas.(21) 

In the telecommunications industry, the practice of cross-subsidization has long been practiced both in developed and developing countries and evolved as a common business practice and an explicit policy by telecommunications enterprises. In this sector, profits in long distance and business markets go to cross subsidize the losses in local and residential markets. The system of cross subsidization in the telecommunications sector has been closely related with the support of the social goal of universal service. 

In the last few years and due to technological development, the unleashing of market forces and the introduction of competition in the telecommunications markets, voices of economists raised to convince regulators and policymakers that the system of cross-subsidization is a case of inefficient financial structure that should be prohibited. Numerous economic studies testify that this inefficient pricing system has negative effects on telecommunications. The practice has been criticized as economically inefficient, increasingly impractical, in addition to being inequitable and unfriendly to the universal service goal.(22)
Despite the economists' campaign against cross-subsidization, the experience of developed countries shows that it is difficult to control cross-subsidization unless extensive regulatory safeguards are adopted and mechanisms for the creation of different subsidiaries and different accounts for the activities of the telecommunication enterprise are implemented. In the European context, the same difficulty has been witnessed in the prevention and control of cross- subsidization through competition law principles.(23)
In the context of liberalization of trade in telecommunications services, control of cross-subsidization will have far reaching implications. First, abolition of cross-subsidization will oblige members to reconsider the tariff structure of different telecommunications services and opt for more efficient pricing of both local and long distance services. This would translate into lowering international telecommunications charges. The issue is particularly important if seen in the light of the current debate over the accounting rates system and the need to align it with cost.(24) A rate restructuring exercise in this context would facilitate the move towards a cost-oriented accounting rate. The argument that above cost accounting rates are necessary to boost telecommunications development will be challenged if operators are already obliged under the reference paper to outlaw cross subsidization and opt for more efficient pricing. 

The second concern with the cross subsidization scheme relates to the threats that the system presents to the liberalization of trade in telecommunications services.

The Case of cross-subsidization becomes very puzzling when in the context of a liberalized environment for telecommunications services national carriers with monopoly profits in some areas use these profits to cross-subsidize telecommunications services offered in competitive markets. In this case foreign operators competing in the competitive area with the operator in question will be at a competitive disadvantage because their competitor is using revenues from monopoly services on protected national markets to subsidize telecommunications services in competitive markets. The practice undermines the introduction and success of competition in basic telecommunications services. The incumbent using cross-subsidization to give its activities in competitive markets an unfair competitive advantage vis-à-vis other entrants. The problem remains how to prevent the incumbent from exploiting its market position to cross- subsidize its competitive services.

The reference paper did not provide any guidelines on how to control or prevent cross-subsidization. As outlined above, regulation of cross-subsidization proved to be a difficult endeavor and extensive guarantees are needed to control this business practice. The tool used in the United States is the separate subsidiary approach. Under this approach, dominant carriers, which operate both in regulated and unregulated markets, are obliged by law to segment their operations through the use of physical separation of financial accounts. The separation approach was used in the USA since 1970 and proved an important regulatory tool to mitigate the potential for cross-subsidization.(25) The absence of reference to similar regulatory safeguards in the reference paper led commentators to argue that the reference paper's discipline on anti-competitive safeguards are very weak leading to a doubt on the effectiveness of a general commitment to prevent cross-subsidization without more.(26)
It should be emphasized however that a more detailed commitment to prevent and outlaw this business practice is not possible in the reference paper. Already if we look to commitments of countries, we will notice that many countries including India made a reservation on the specific point of cross subsidization. India refused to bind itself with to a general prohibition on cross- subsidization knowing that India's commitment to develop the rural segment is mainly promoted through an openly declared policy to cross subsidize rural services from revenues earned from other segments. The question indeed is very sensitive and lies at the heart of operators' gains and profits and relates to governmental policies on universal service.

It follows from the above that the reference paper incorporated interesting competition elements in the regime of liberalization of trade in telecommunications services. The introduction of the notion of major supplier and designing rules to regulate the conduct of the major supplier in the areas of competitive safeguards and interconnection make the reference paper an important precedent that links competition law with the liberalization of trade in telecommunications services. Already as mentioned by an author this link was made possible and necessary due to "the historical power of monopoly service providers in the telecommunications industry".(27) However, the reference paper precedent promises proponents of incorporation of competition law into a GATT framework that such a development is after all possible as witnessed in the telecommunications sector.

Section 2: The reference paper's disciplines on general telecommunications regulatory matters.

Telecommunications regulation is a body of rules, laws, norms and procedures governing the economic behavior of participating companies in the telecommunications industry. Market oriented regulatory reform in the telecom sector has been prevalent throughout the industrialized world over the past two decades.(28) The reference paper summarizes in a general framework the elements that should be present in the regulatory framework of participating countries.

From a telecommunication law perspective the reference paper is the first document that contains a set of rules in relation to telecommunications regulation. The reference paper provides a road map for countries engaging in regulatory reform on the basic guidelines that a modern, pro-competitive regulation should contain. In this respect the reference paper contains elements related to various telecommunications regulatory matters related to universal service, interconnection, use of scarce resources and licensing. The reference paper principles echoes principles embodied in the telecommunications legislation of many countries especially the United States 1996 telecommunications act. By elevating these principles to an international level, the reference paper is the first international instrument that contains substantive elements of telecommunications regulation.(29) 

Reference paper's discipline on interconnection

The reference paper defines interconnection as the "Linking with suppliers providing public telecommunications transport networks or services in order to allow the users of one supplier to communicate with users of another supplier and to access services provided by another supplier". The definition retained echoes the definitions retained in the US and European telecommunications law,(30) where the focus is on the any- to-any rule, meaning any subscriber in any network should have access to any other subscriber in a different network. Interconnection in this context means the commercial and technical arrangements under which service providers connect their equipment, networks and services to enable customers to have access to the customers, services and networks of other service providers.(31)
Among all regulatory matters, interconnection is the most detailed in the reference paper. Liberalization of trade in telecommunications services raises the overall importance of clear and effective interconnection policies.(32) Taking into account the critical importance of fair interconnection policies in promoting competition and entry in telecommunications markets, the reference paper contains a set of pro-competitive regulatory matters that set the acceptable parameters for interconnection.

Although interconnection matters relate to numerous cases, the focus of the reference paper is to provide regulatory safeguards for interconnection of the new entrant's network with the facilities of major supplier for services on which commitments have been taken. Interconnection issues inevitably arise when the monopolistic structure in a given market is no longer the rule. The new entrant granted access to serve the market would need interconnection to the preexistent network of the incumbent. The necessity to interconnect results from the very nature of the telecommunications industry. Being a network industry and given the legal and technical impossibilities to create a network on its own to conduct its services, the new entrant depends on the incumbent to be able to deliver its services.(33) 

Without regulatory safeguards, the incumbent dominant operator will have a myriad of anti competitive tools to force the competitors out or at least to create situation of unfair competition. Technical, operational and commercial matters in the interconnection agreement can be used as practical obstacles to fair competition and be a disguised protectionist tool to the market of the incumbent despite commitments to open the market to competitors.

For the above mentioned considerations, fair and pro competitive interconnection is increasingly considered in national, regional and international settings as the fundamental key to the viability of competition in telecommunications.(34)
Providing a regulatory framework for interconnection is a technically complicated matter. However, despite the technicality of the question, a review of different regulatory schemes for interconnection shows that some regulatory principles relating to interconnection are today widely accepted. The reference paper codifies those principles agreed upon in academic and regulatory national and regional spheres in the first international regulatory document. 

The reference paper's disciplines on interconnection deal with numerous areas organized in five subsections dealing with interconnection to be ensured, public availability of the procedures, transparency of interconnection arrangements and dispute settlement. The disciplines of the reference paper can be grouped into three different categories: Technical, procedural and commercial disciplines. 

1. Technical Guarantees

Technical matters for interconnection have a great importance for new entrants. They influence both the cost and quality of service that the entrant can offer to its customers. Technical guarantees relate to the location or point of interconnection and to the quality of service that the incumbent commits itself to provide for the interconnection. 

The first principle in the reference paper is that interconnection with a major supplier should be ensured at any technically feasible point in the network. This principle is of paramount importance for a new entrant. The new entrant should have the ability to choose suitable locations for points of interconnection. According to the forth regulatory colloquium organized by the ITU, if the number and location of such points of interconnection are limited by the incumbent, the entrant may be forced to offer a substantially less attractive service.(35) How the entrant is allowed to interconnect its network with the incumbent's network is crucial for the entrant's ability to compete effectively. To illustrate this point one should keep in mind the difference between trunk side interconnection versus line side interconnection. In the first case also called co-location, the carrier delivers services on its own facilities ands direct interconnection arrangements with the local carrier. In the second case, the entrant's network connects to the incumbent's like an ordinary end user. In the latter case the ability of the new entrant to compete and the variety of services it can offer is much more restricted.(36)
The second technical point is that the entrant should be offered an interconnection of a quality no less favorable than that provided for its own like services of non-affiliated service suppliers or for its subsidiary or other affiliates.

2. Commercial /financial guarantees

Pricing of interconnection is by far the most complicated problem posed by regulation of interconnection. It is a powerful tool for incumbents to frustrate competition. In many cases interconnection charges can constitute up to 50 per cent of the total cost incurred by the entrant(37). Accordingly determining a reasonable charge for interconnection is a critical factor for the survival of the new entrant.

The reference paper's disciplines on interconnection charges are very general. The paper embodies the principle that interconnection charges should be cost oriented. The principle is very important as it prevents the incumbent from inflating the interconnection charges to recoup the financial consequences of entry in order to preserve monopoly profits.

Determining the interconnection charge is a very complicated matter. The lack of further details in the reference paper can be said to be the major lacuna in the first international telecommunication regulatory document. Commentators agree that in the absence of specific criteria for interconnection charges, cost-based charges will be difficult to realize in practice.(38) Cost based interconnection charges should take into account the different costs incurred by the incumbent to provide interconnection. Incumbents incur different costs that relate to the costs of establishing physical interconnection between both networks. In addition to the costs incurred for providing capacity for switching, transmission to accommodate the traffic of the new entrant. Those are coupled with usual costs like accounting, management and legal costs.(39) A review of economic literature on pricing of interconnection service shows numerous theoretical methods that can be used by regulators to determine cost based interconnection.(40) 

The reference paper did not get into these details leaving to national regulators the freedom to determine the appropriate method. However, it should be mentioned that for developing countries, the invocation of cost oriented interconnection charge is a little bit controversial, as we shall see later when we talk about the difficulties of implementing the reference paper

The last point worth mentioning about commercial guarantees in the reference paper is the requirement that interconnection be unbundled. The unbundling issue is very important for interconnection pricing to ensure that the new entrant is not obliged to buy more services that it needs for interconnection purposes. 

3. Procedural regulatory guarantees

The reference paper sets forth a list of procedural guarantees that members should incorporate in their regulatory framework concerning interconnection. The first guarantee is that interconnection should be offered without delays to the new entrant. This guarantee is important because in most cases, the incumbent will have incentives to delay interconnection by delaying providing the entrant with requested information and delaying the decision for interconnection. In the first dispute over interconnection opposing the United States to Germany (March 1999), The Us carrier has complained to the USTR that Deutsche Telekom is not fulfilling its obligations under the WTO agreement with regard to interconnection. The case might go to the WTO dispute settlement if the USTR endorses the complaint of the US carries. The complaint against Deutsche telecom practice is specifically related to the timetable and volume of interconnection as well as general terms. The complaining parties also argue that the interconnection terms of the interconnection agreement discriminate between interconnection carriers with facilities in Germany and local competitive carriers.(41) 

In addition, the reference paper insists on the public availability for the procedures for interconnection negotiations as well as transparency of interconnection arrangements. The first principle serves as a guarantee for insuring non-discrimination to new entrants as each new entrant will have information and pricing of interconnection with earlier entrants publicly available. The principle of transparency is crucial for any liberalization of trade in services. It has a very important role in regulation of liberalized telecommunication services. In the matter of interconnection, the transparent rules based on objective criteria are a key element in providing fair and equitable terms for interconnection.

4. Institutional safeguards

As outlined above, interconnection is one of the issues that require a great deal of regulatory attention. A review of national regulatory schemes reveals a wide of variety of approaches to regulating interconnection arrangements. Some countries prefer the commercial negotiation approach, whereby interested parties have the freedom to set the interconnection terms under strict commercial negotiations subject to resolution of disputes under general commercial and competition rules. This method is used in New Zealand. At the other end of the spectrum we find strong regulatory intervention with powerful regulators deciding the terms of the interconnection agreement from the outset. Between these two extremes lies a range of possibilities where the intervention of the regulator is either more discrete or ex post facto. For example many systems leave interconnection arrangement to commercial negotiations but in case of failure the regulator intervenes to help the parties reach an acceptable agreement. This is the method used in Australia. Other regulatory regimes leave the parties free to engage in commercial negotiations but the agreement on interconnection should be approved by the regulator, as is the case in United Kingdom.

The reference paper did not tackle the issue of decision making in interconnection leaving it to the discretion of parties to adopt the alternative that suits each country’s particular regulatory preference. The reference paper, however, seems to favor the approach that whatever the system used and even though the intervention of regulator in setting interconnection arrangements is not mandated, an independent domestic body should take care of dispute settlement with regard to terms conditions and rates of interconnection.(42) Insistence on this institutional safeguard is very important since relying solely on dispute settlement under WTO will prove insufficient to resolve interconnection disputes which require timely resolution. Dispute settlement by an independent regulatory body is another guarantee for foreign service suppliers against the major supplier trying to use its market position not to honor the regulatory safeguards. The reference paper allows recourse to dispute settlement at any time or after a reasonable period of time. Finally, the reference paper does not prescribe guidelines for the domestic body. The only requirement is that the body should be independent from the supplier. The parties are left with a variety of choices ranging from compulsory arbitration by third parties, to intervention of specialized competition policy organs, to general courts of law. The reference paper cites a telecommunication regulatory body as a possible candidate to handle dispute cases arising from interconnection arrangements. This choice has been widely used in the recent telecommunications laws enacted after the adoption of the reference paper. The case of the telecommunications law of India and Morocco are worth noting here.(43) 

Reference paper's disciplines on licensing

Disciplines on licensing differ from country to country according to the level of market openness and the level of commitments to open competition in the domestic market. Many countries are waiving the licensing requirements for certain type of service especially value-added services. While others still require licensing for any kind of service. Although licensing is one of the most widely accepted and practiced regulatory exercises in most countries, licensing can become an important weapon at the disposition of national administrations wishing to restrict market entry by foreign operators. There exist numerous scenarios where licensing regime can be used as an important regulatory tool to erect market entry barriers. These include restriction of number of licenses, recourse to lengthy, complicated and non-transparent procedures, as well as opting for outrageous license fees to discourage entrants.

To avoid distortions that licensing conditions may introduce, the reference paper introduced a set of guiding principles to be applied by members. The focus of the reference paper's disciplines in licensing is on transparency. Applicant should know the terms, conditions, criteria and the length of time needed to reach a decision on their application. The reference paper also insists that the applicant should be informed of the reasons for denial of their award of licenses.

Analysis of the reference paper's disciplines on licensing shows that the set is very weak. One might even argue that the contents of this article are already covered under the general disciplines of transparency as well as under article VI of GATS on domestic regulations(44).

A more elaborate regime on licensing is found in the European level. In 1997, the European Union adopted Licensing Directive (97/13/EC of 10.04.97) which harmonizes licensing principles in Europe and lays down a regime to ensure that licensing procedures do not constitute unnecessary barriers to a fully competitive European Market.(45) 

The reference paper does not extend to areas of when a license is required or what conditions could be attached to license or to cost trends for license. Finally, the reference paper does not introduce the concept of mutual recognition of licenses.(46)
However, a more complete regime tailored on those principles may very well be difficult to accept by various countries with different level of telecommunications development. For instance a discipline that would oblige parties not to pose limitation on the number of market entrants would be in conflict with the flexibility embodied in GATS and the basic telecommunications agreement to scheduling commitments in opening their market. In addition, provisions related to acceptable and non acceptable conditions in licenses for operators would not also be welcomed by countries which envisage extending obligations on foreign service providers as a quid pro quo of opening their market. Here the cases of countries that attach awards of licenses to participation of operators in network development are worth noting. The practice of pairing awards of licenses with the requirement to install a certain number of lines in disadvantaged areas is now recognized as one of the most used approaches to enhance universal access. The case of Philippines where five mobile cellular operators were required to install 400,000 new lines over five years is one case.(47). Finally, issues related to the cost trends in licenses which is theoretically preferable to ensure that new entrants are not unduly being discriminated against may be considered unacceptable for countries which see the licensing process as an attractive source of income. High license fees are increasingly used as a barrier in certain Markets. According to ITU, potential market entrants in India and some Arab States are being deterred from entering those markets because of high license fees.(48)
Reference Paper's discipline on allocation and use of scarce resources:

Scarce resources in this context refer to spectrum allocation, numbering and right of way. In most countries of the world, allocation and use of scarce resources are regulated to ensure that they are wisely and equitably shared between interested parties. The reference paper mandates that allocation and use of scarce resources shall be carried out in objective, timely, transparent and non-discriminatory manner.

In most cases, spectrum management can constitute a powerful regulatory tool to protect markets. Spectrum scarcity is most of the times the reason for restricting the number of market entrants. A body of market oriented literature is defending the idea that the scarcity of these resources does not warrant setting a limit on the number of licenses. Technological development as well as market-oriented methods to allocating frequencies are available and are increasingly being used by a number of countries. Indeed the technique of auction is now being used in like Australia and the USA. 

The reference paper does not tackle the issue of whether it is acceptable to invoke scarcity as a ground for restricting entry nor does it endorse a preference to any approach to national spectrum management techniques.(49)
Numbers are a valuable public resource for all industry players and users and a scarce resource. The authority responsible for numbering taking into account ITU recommendations must administer the numbering plan and allocate numbers to operators and service providers. Here also the procedure for allocating numbers should be transparent and non-discriminatory. Numbering can constitute a significant barrier to entry and numbering mismanagement can restrict service development and result in network inefficiency. For example if dialing parity is not ensured to new entrants, meaning that the entrant's customers cannot dial the same number of digits as the incumbent's customers, the new entrant would be at a competitive disadvantage and might lose its customers because of this anti-competitive technical restriction. One issue that raises in competitive market is number portability, meaning that the end users can retain their phone numbers even if they want to change operators. The reference paper was silent on this issue.

In addition to spectrum management and numbering, rights of way is treated in the reference paper as an important scarce resource that shall be allocated and used in objective, timely, transparent and non-discriminatory manner. In the telecommunications sector, rights of way includes the privilege to lay cables, wires and antenna over land and buildings that are not the property of the operator and to continue to use this right over a long period of time. National authorities generally grant rights of ways to the network operators under a franchise agreement. Rights of way are very important for infrastructure competition. If clear rules were not put in place, the new comer would face a costly and slow process to obtain new rights of ways franchises. Experience of countries in this respect does not offer enough insight into the subject. Despite its importance rights of ways is perhaps the subject that attracted the least regulatory attention. According to Melody and Moller, this is an area where national and regional rules are still missing.(50)
Reference paper's discipline on Universal Service

Liberalization of international trade in telecommunications services brings issues of universal service to the forefront in any discussion on regulatory safeguards. Concerns were raised that foreign operators will be only interested in profit making section of the market. The fear of cream skimming is not chimerical. Indeed, with the opening up of the market for competition including foreign competition, it is very difficult to prevent skimming practices unless vigorous regulatory measures have been taken. By allowing countries to impose any kind of universal service obligations (USO), the reference paper already ascertains that USO obligations are not per se prohibited. The reference paper however lays down a detailed legal regime for acceptable universal service obligations.

It should be mentioned from the outset that the reference paper does not define universal service or universal service obligations. The lack of definition is mainly due to the lack of universal definition of universal service and to the big variety of approaches to USO used by countries in their national legislation and regulations.

Concerning the definition of universal service, it has been rightly concluded by a recent study on universal service/universal access conducted by ITU that there are as many definitions of universal service as there are regulators.(51) Despite this variety, we can maintain that universal service is a broad aspiration of public policy in almost every country and there are several basic elements to the definition of universal service that we find in most countries.(52) Those elements are availability, accessibility and affordability of telecommunications services. The concept of universal service is a dynamic concept that evolves with technological developments. In addition the concept is closely tied to the economic and social developments of particular countries.(53)
A variety of instruments have been used in different countries to support aspects of universal service policy. In a monopolistic market, universal service methods have been traditionally pursued through the use of profits from long distance and international service to subsidize the provision of local lines. With the introduction of competition, universal service policies had to be more diversified. In some cases, universal service obligations are incorporated in licenses to operators to provide service whenever a particular country allows competition in the market. The use of license conditions is increasingly used in different countries whereby entrance to a market is associated with an obligation to participate in achieving universal service. This policy choice is becoming the norm in countries in the Asia Pacific region.(54) In addition to license conditions, countries also resorted to techniques of access charges whereby participation of new entrants in universal service is incorporated in the interconnection charge they pay to the incumbent. The technique is used in a variety of countries especially developed ones. It has been used in the USA since 1984 whereby long distance operators were obliged to pay local operators per minutes access charges. Lately many countries have resorted to the universal service fund mechanism that consists in creating an account funded by operators' contributions to support service in specific areas.(55)
Although universal service policies have always been accepted as a political and social aim at national level, their maintenance in open international markets becomes a matter of concern from an economic point of view.(56). Indeed each method described above can have anti-competitive and distortive effects in a liberalized environment. For this reason the reference paper argued that whatever the method of USO used the obligation should have four characteristics. Transparent, non-discriminatory, competitively neutral and finally no more burdensome than necessary. The elements that make up the legal regime of USO under the reference paper are not quite clear. It is very likely that interpretation of these elements in specific cases can give raise to dispute settlement.

The first requirement for an acceptable universal service obligation on foreign operators is that the obligation should be transparent. In other words, the operators should know of any universal service obligation that they would be required to perform before entering the market. This means that laws and regulations related to universal service obligations should be published and available. Another dimension of the transparency requirement applies for instance in case the operators are required to pay a universal service obligation as a part of the interconnection fee to the incumbent's network. 

The second requirement for USO is that they should be non-discriminatory. The basic meaning of non discriminatory in this context is that if the market is open to different foreign operators, these should be treated equally in the universal service obligations they should perform and they should not be discriminated against because of their national origin. An example of non-discriminatory USO is provided in the case of Columbia, which imposes a tax of 5% of revenue of all market entrants whether foreign, or nationals payable to the incumbent who bares an USO.(57) The use of technique of universal service fund has the advantage of treating incumbent and new entrants equally. The method is also consistent with requirement of transparency.(58) The question whether the licensing conditioning method stands the test of non-discrimination under the reference paper remains problematic.

The last elements in the legal regime for universal service are that USO should be competitively neutral and no more burdensome than necessary. These mean that USO should not constitute a burden on new entrants which would prevent them from entering a particular market nor should it be a reason for operators in a particular country to exit the market as a reason of universal service obligations. However, the dividing line between what is necessary and what is unnecessary for the kind of universal service defined by a member would give raise to interpretative disputes that may trigger WTO dispute settlement mechanism. It is important to see how in the future the term necessary would be interpreted in case there is a conflict between operators and regulators as to whether a certain USO is more burdensome than necessary for the kind of universal service defined by a member. 

Reference paper's discipline on establishment of regulatory institutions

Establishing a regulatory framework for telecommunications sector requires in addition to setting substantive rules such as those pertaining to interconnection, universal services, licensing etc., the design of the regulatory institutions. A regulatory entity is a crucial factor in the liberalization of telecommunications services. The role of a regulator as a referee in enforcing rules between market players is crucial for a successful competitive market.

During the last couple years, the establishment of regulatory bodies has become one of the most important developments in telecommunications. Between 1994 and 1998, 44 new regulatory bodies were set in place.(59) This momentum is expected to continue and rise in the future as more and more countries are interested to be part of the telecommunications liberalization wave.(60)
The reference paper did not mandate a specific format for the regulatory authority. The only criterion embodied in the reference paper is that the regulatory body should be independent and non-accountable to any supplier of basic telecommunications services. 

It is particularly important that the regulator be independent from any entity providing services because of the conflict of interest between operator as a regulator and the operator as a competitor. The case of independence in this first aspect is very important even in countries that have long introduced the separation between operators and regulators. The concern is to guarantee that the regulator is not kept prisoner of the regulated firm. A study of telecommunications sector reform in countries that undertook regulatory reform recently show that the first level of independence meaning the separation between the functions of regulating and operating the telecommunications industry has been adopted by the majority of countries. Example all the APEC countries except Brunei and Thailand have separated between operators and regulators.(61)
The reference paper's definition of independence is not carefully drafted. It is very selective in the meaning it accords to the term independence while the concept is increasingly growing to be multifaceted in order to create efficient institutions.

The emergent meaning of independence of telecommunications regulatory institutions encompasses in addition to independence from operators, independence from policy makers and from other interested parties. The debate about creating independent telecommunications regulators around the globe treats all three aspects of independence equally. It is important here to cite the definition of independence in the first regulatory colloquium organized by ITU which defines independence as a term that variously refers to the separation of regulatory and operational functions, neutrality, insulation from external pressure, or simply the designation of an official publicly identified as having the regulatory responsibility and not subservient to the rest of the ministry.(62) In other words there are three distinctive aspects of the independence of regulators. First, independence from the operator of the telecommunications sector (the PTOs). Second independence from other interested parties such as industrial interests and finally, independence from political actors like ministers for the day-to-day matters.(63) 

Although the reference paper focuses only on the independence of regulator from the operators, it becomes problematic for countries to establish independent regulator when the operator is at the same time the regulator and the policy maker as it is the case in countries which still maintain a public monopoly in telecommunications services under the auspices of the telecommunications ministry. 

A survey of countries' regulatory choices in the telecommunications sector shows a great variety of independent regulatory structures which range from giving the power of regulation to the minister itself, to establishing independent regulatory agencies such is the case in the United States. Between those two ends of the spectrum lies numerous variations of regulatory institutions.

The first model consists in the creation of a distinct regulatory body within the ministerial structure. This is the prevalent model among countries that just embarked in market liberalization. In this case guarantee of independence should be carefully thought to minimize the effects of the structural relationship between the regulator and the ministry. 

The second possible choice is to create semi-autonomous regulatory bodies like the example of the CRTC in Canada or OFTEL in the United Kingdom. In the United Kingdom, the 1984 communications act vested the regulatory responsibilities with the Director general of Telecommunications supported with office of Telecommunications. Oftel is a non-ministerial government department. The director General is appointed by the Secretary of State for trade and industry for a period of 5 years. The activities of the regulatory body are funded directly from the parliament and with license fees.(64) In Canada, the decisions of the CRTC are subject to review by the Cabinet. Finally the closest example of an independent regulator is the one provided by the US Federal Communications Commission. In the US, regulatory matters on the federal level are confined to a fully autonomous regulatory body with five commissioners appointed by the president subject to consent by the Senate. The decisions of the FCC subject to judicial review. The example of the United States is today a subject of fascination from OECD countries.(65) 

After insisting that the regulator shall be independent from the operators, the reference paper stressed the importance of impartiality of both decisions and procedures of operators with respect to all market participants. The reference paper's disciplines on creation of independent regulators are one of the least detailed. No guidelines are provided for functions and roles of regulator, nor acceptable procedural guarantees. Members retain a total freedom in designing their institutions according to their needs and preferences. The test for acceptable regulatory institution is whether and to what extent they respond to the objective of liberalization of trade in telecommunications services. 

It follows from the forgoing overview that the reference paper codified for the first time a framework for pro-competitive regulatory system. In this respect the paper summarized most important elements of regulation. The only element that was kept outside the reference paper is the issue of price regulation, an issue that is arguably too sensitive because it lies at the heart of operators losses and profits.

Section 3: The reference paper: A precedent setting compromise to the regulatory autonomy and free trade dilemma

The tension between respect of national regulatory autonomy on the one hand and the requirement of an international trading system to minimize obstacles to trade on the other hand is as old as trade itself. However, perception about the policy antagonism opposing both propositions and the need to address the friction is a recent concern in trade circles. 

In the context of trade in goods, the issue was first debated in the Tokyo round of trade negotiations. When the Tokyo Round was launched in 1973, it became widely apparent that barriers to the free flow of goods are not restricted to tariff barriers and quantitative restrictions as recognized in the original GATT but new and intricate barriers were resulting from regulation on the domestic level. The elimination and control of regulatory barriers has become one of the key challenges facing liberalization efforts. The Tokyo round of trade negotiations responded to the problem by the adoption of the technical barrier code also called the standards code. The code recognizes that application of technical regulation and product standards, although adopted by national regulators to promote legitimate policy objectives such as protection of human, animal health, national security etc., should not constitute unnecessary obstacles to international trade.(66)
In the context of trade in services, The tension between national regulatory autonomy and the prerequisites of free trade is more flagrant in the context of trade in services than in the case of trade in goods. Indeed in the service trade, barriers are more complicated and less transparent.(67) Instead of operating at the borders in form of tariff barriers, protection of services typically finds its origins in domestic regulations. As a consequence, any effort to liberalize trade in services should include an effort to reduce regulatory barriers to trade. 

The GATS dealt with the tension between regulatory autonomy and free trade in two different occasions. First the preamble second a specific article on domestic regulation.

Paragraph 4 of the preamble strongly recognizes the right of Members to regulate, introduce new regulations on the supply of services within their territories in order to meet national policy objectives. The enunciation of the principle is not undermined by any considerations. It first looks that according to this paragraph as long as the new regulations are intended to meet national policy objectives they are acceptable and they represent a right of members to regulate their domestic sector according to their national policy objectives. This right to regulate is however restricted by international disciplines contained in GATS itself.

The Domestic Regulation article is unique to the service agreement. No similar principle is announced in GATT. The article results from the fact outlined above that trade barriers in services are regulation prone. This article conditions the principle of regulatory autonomy by setting international criteria and safeguards for the application of this right. The article establishes that domestic measures must be administered in a reasonable, objective and impartial manner. The aim is that domestic regulations should not affect international trade in services in sectors where countries have undertaken specific commitments. Article VI does not define the criteria set for acceptable national regulations. On the contrary it invites the parties to provide foreign service suppliers with the possibility to challenge national regulations. The article leaves total freedom to national authorities to determine the kind of recourse whether judicial, administrative or arbitration according to their constitutional structure and the nature of their legal system. In addition to the general safeguards, article VI treats two points of particular importance where regulatory autonomy and the exigencies of liberalization might come under conflict. These are matters related to the authorization to provide service as well as technical and qualification requirements. The main point emphasized by this article is that those procedural matters should not be regulated to constitute unnecessary barriers to trade. The GATS provides the members with general guidelines to ensure that these regulatory procedures do not serve protectionist measures. First, these requirements should be based on objective and transparent criteria. Second they should not be more burdensome than necessary to ensure the quality of the service, and finally, in case of licensing procedures they should not themselves constitute a restriction on the supply of service.

The language of article VI draws directly from article 2 of the standards code adopted under the Tokyo Round. Under this article, members should ensure that technical regulations are not prepared, adopted or applied with a view or with the effect of creating unnecessary barriers to trade. Under the code, technical regulation aimed at fulfilling legitimate objectives should not be more trade restrictive than necessary to fulfill these objectives. The code introduced the notion of the least trade restrictive national measure and article VI of GATS incorporates a similar concept. The key question remains however how to define and interpret the word necessary in the context of trade in services. Although general in scope and not very detailed, these safeguards are very important as they provide guidelines to condition the discretionary power of major administrations. In addition being incorporated in a legal text, they can be enforced by dispute settlement procedures under the WTO. Issues related to authorization to provide service as well as matters related to technical matters are particularly important for the telecommunications sector. 

It follows from the above that GATS tried to struck a balance between the principle of regulatory autonomy and the exigencies of free trade. However the balance looks more in favor of regulatory autonomy. Indeed given the wide diversity of regulation across services industries it was not possible to draft a detailed provisions on how much freedom should members enjoy in their regulatory regimes without endangering or undermining the liberalization process. The GATS framed the sovereign right to regulate as a general principle assorted with general broad safeguards leaving specific matters to sector specific negotiations. In this respect the telecommunications sector approach to the problem is of particular importance as it provides a precedent of international rulemaking.

During the negotiations of the basic telecommunications agreement, it became easily apparent that GATS disciplines on regulatory matters are too weak to ensure competitive market conditions and that market access and national treatment commitments could be nullified in absence of additional regulatory rules. Indeed, the tension between exigencies of free trade and regulatory autonomy is nowhere clearer than in the telecommunications sector.

There are two kinds of barriers to international trade in telecommunications services. The first and common barriers are those directed at the entry of foreign providers to serve in the market of a particular country. Those barriers are dealt with in the principles of most favored nation and national treatment and in commitments of market access under GATS. The second kind of barriers is domestic barriers, which apply to the service provider once they have been admitted in the foreign market. These barriers result from the structure of the service sector in the host country and the way telecommunications services are regulated. The telecommunications sector grew in most countries to be a heavily regulated sector under a public utility regime. The long history of government involvement in the telecommunications sector makes that liberalization of trade in telecommunications services requires beyond the border measures to ensure that national regulations do not constitute additional barriers to trade.

In absence of regulatory safeguards the dominant service provider in the domestic market disposes of a whole host of regulatory means to inhibit the market access commitments under the forth protocol. The irony of the telecommunications sector is that new comers need to collaborate with their competitor to have access to the infrastructure and be able to provide their services. This creates a case where monopolies or dominant service providers controls the local and long distance exchanges and are in a position to impose harsh terms to the new comers and de facto inhibit the market access commitments under the forth protocol. Such impediments include restrictions on access to networks or at least discriminatory conditions for its use, discrimination in allocating numbers, unreasonable universal service obligations and so on. It follows that in the telecommunications sector, granting market access de jure is in most cases insufficient without ensuring through effective regulatory regime fair opportunities to compete.

Restriction of trade in telecommunications services pertain to the domestic industrial structure and national regulations aimed at specific policy objectives. The domestic or regulatory barriers are difficult to control because they are rooted in domestic policy questions and reflect national priorities which in principle and under the pledge of the ministerial declaration of GATS should not come under international scrutiny.(68)
Conscious with this dilemma, the negotiators of the agreement on telecommunications had to come up with a legal mechanism that responds to the prerequisite of liberalization of trade in telecommunications services without undermining, at least theoretically, the principle of regulatory autonomy as mentioned in GATS preamble. The additional commitment mechanism is in this respect a novel approach to the old trade dilemma.

Under article XVIII of GATS, parties are allowed to schedule commitments in addition to market access and national treatment commitments. In principle those additional commitments are binding on countries that made them and are enforceable through dispute settlement under WTO. The reference paper is a case of multilateral concessions rather than unilateral basis. In other words, the reference paper contains a common set of rules agreed upon multilaterally, but gives the flexibility for countries to pick and choose from the reference paper according to their national needs.

It is important here to provide a brief overview on how the reference paper ended up to be a common set of regulatory rules subject to additional commitments. Already in 1994 and before the GBT was founded to negotiate liberalization of trade in Basic telecommunications services, developed countries led by the United States expressed their concern that liberalization of basic telecommunications would mean nothing without commitments to create a competition friendly regulatory regimes. The USA prepared a paper on "Procompetitive Regulatory and Other Measures for effective Market Access in Basic Telecommunications Services" and submitted it along with its draft offers in July 1995.(69) Based on principles contained in the US document and with contributions from other countries, notably, Canada, EU, Australia, Japan drafted a composite text for regulatory matters. The new text was submitted to a select group composed of USA, Australia, New Zealand, Japan, Korea, EU, Brazil, Singapore, Chile, Mexico, and the Philippines. The select group drafted the reference paper on regulatory principles(70), which was later circulated to all NGBT participants.(71) 

The problem then became to find a legal mechanism that allows elevating principles in the reference paper to be legally binding. This question is a little bit delicate because as aptly outlined by an author; there is not a self-standing agreement on basic telecommunications to which new articles could be added(72). Another possibility would be to amend the text of GATS or the telecommunications annex to introduce the principles of the reference paper. In addition to doubts whether this is possible given the difference in subject matter between both documents, it was argued that the venue of amendment is not a feasible alternative because of the cumbersome procedure involved for amendment and entry into force of new provisions(73). The choice of treating the regulatory principles as additional commitments that members can include in their schedule was then a good approach to conciliate the specific nature of the Basic telecommunication deal (being mainly a set of schedules for commitments) and the need to ensure that regulatory principles become binding principles. The use of additional commitments venue has the advantage of containing a built in flexibility, which allows countries to pick and choose from a common set of rules.

The results of Basic Telecommunications already show this flexibility. Indeed, 57 participants adopted the reference paper in full. Six participants scheduled selected elements of the reference paper. Other countries drafted their own wording to additional commitments in regulation. Finally, only Tunisia and Ecuador decided not undertake any regulatory commitments.

This method is indeed precedent setting. It is very likely that future sector negotiations on services have recourse to this legal engineering.

The reference paper can also be seen as an example of deep integration. The last few years witnessed an increased debate about deep integration, a new concept in trade parlance, which denotes both the removal of barriers to trade and the formulation of a common set of standards, rules and policies. Concerns about deep integration are driven by the importance to create a global harmonization of domestic practices so that diversity in national regulatory systems does not constitute a hidden barrier to trade. Debate about harmonization and deep integration were mostly centered in issues related to competition policy, environmental policies and labor policies as well as to product and technical standards.(74) The reference paper offers an interesting precedent of deep integration. The set of pro-competitive regulatory principles embodied in the reference paper provide a road map to participants to the fourth protocol on how to shape domestic regulatory principles to serve the liberalization goal. From a deep integration perspective the importance of the reference paper is twofold; First it clearly determines that in trade in telecommunications services liberalization should go beyond border barriers into domestic policymaking and second, it underlies the idea that a harmonized set of regulations is needed.

The reference paper approach to regulatory autonomy and free trade dilemma is that regulatory harmonization is an important component to the liberalization of trade in services but that countries have in principle a total freedom and flexibility to abide by these rules according to their needs. It should be emphasized here, that in practical terms, countries that want to join the liberalization wave would be faced by a de facto obligation to adopt these regulatory principles considered as a minimum guarantee to attract foreign operators. This hidden obligation translates into a huge implementation task ahead for many countries especially the developing ones.

Section 4: Beyond the flexibility myth: The reference paper: a huge implementation task ahead for developing countries

For many countries that made commitments under the forth protocol and for others that contemplate joining the liberalization wave, adoption of the reference paper marks the beginning of a new and sturdy battle to implement the paper's principles in national laws and regulations. It is important to distinguish when discussing the impact of the reference paper between those countries well equipped to endure the tension associated with regulatory reform and those to which adoption and implementation of reference paper will prove to be a difficult task.

To a large extent one might argue that the reference paper codifies the laws and experience of regulatory reform of some countries. For many countries, adherence to the reference paper's principles will not affect their national rules. For the United States for example, the principles of the reference paper already mirror the principles of the Telecommunications act of 1996 and a long regulatory tradition.(75) For other countries and especially the developing one, adherence to the reference paper principles means a total subversion of traditional methods and concepts. For these countries, the reference paper is an obligation to engage in extensive reform of exiting laws and institutions and in many cases in creation of new regimes.

Most developing countries which undertook commitments under the forth protocol did adopt the reference paper as additional commitments either fully or with minor change. It is worth noting that regulatory commitments were included in more schedules of developing countries than any single sub-sector of basic telecommunications services except for data transmission.

It should be recognized from the start that the reference paper presents important advantages for developing countries engaging in regulatory reform. However, without additional international commitments to guide developing countries and couch them in this difficult exercise, the reference paper might become a heavy burden for these countries. 

Promises of the reference paper for developing countries are manifold. The most important utility of the reference paper is that it provides policymakers in developing countries with a road map on how to reform or establish a regulatory framework. In addition, the reference paper embodies and compiles in one short document the result of long years of regulatory practices of few countries. Many countries had an important shortcut to regulatory reform without having to go through the same long path taken by other countries.

Despite the importance of these points, the implementation of reference paper by developing countries will prove to be a very difficult task.

Already if we attempt an assessment of the implementation level of the reference paper among participant countries numerous deficiencies will come into view. Although efforts have been deployed to incorporate reference paper principles in national laws and regulations, the reference paper has not yet been fully implemented even for those countries that were committed by January 1998. Such deficiencies in implementation can be witnessed in many countries both developed and developing. Although it is not the purpose of this contribution to undertake a country by country analysis of implementation of the reference paper, the following examples of deficiencies are worth noting. Japan committed itself fully to the reference paper by January 1998, however, up until now very important elements of the reference paper are not implemented in national legislation. Japan has no fair trade laws and practices. It does not have an independent regulator as stipulated by the reference paper and its interconnection rates have been considered not cost oriented.(76) Other countries like Poland, Mexico and Turkey do not have yet clear, transparent and non-discriminatory licensing criteria. The lack of rules for interconnection is perhaps the most striking deficiency in the implementation of the reference paper.(77) 

This section surveys some of the difficulties encountering developing countries in implementing the reference paper. Some of these difficulties are general in nature, in the sense that they would face developing countries in any regulatory reform exercise and others are sector specific difficulties that stem from the specificity of the telecommunications sector.

1) Implementation of reference paper will require an engagement from developing countries in massive legislative and administrative exercise to create new laws and amend exiting ones. Although the reference paper does not contain a direct obligation to engage in substantive law making, the paper is indeed a case of substantive harmonization of laws at the international level. It sets forth the guidelines that a telecom regulation should contain with regard to universal service, interconnection rules, competition matters, licensing and the like. Of course countries are free to choose the legal method and means for legislating on these areas. Countries might opt for telecommunication-specific legislation like the US telecom act that gathers all these matters in a single document, or opt for a piecemeal approach with laws specific to different matters.(78) Countries might also incorporate these elements in general rules related to general competition matters rather than telecom specific legislation. They might also adopt these principles on administrative rather than legislative acts to speed the process of adoption and prevent lengthy discussion of these matters in legislative bodies. Among different possibilities, developing countries should opt for the introduction of telecom specific legislation. The main reason for favoring this approach is that this approach would provide a more coherent approach to sector reform. A sector specific legislation would have a significant impact on attracting the attention of foreign investors to the sector. Undoubtedly countries with coherent laws would have better chance in the fierce competition for private investment in the telecom sector.(79) This approach is nonetheless the most difficult venue for developing countries. Adoption of a complete legal framework is a lengthy and slow process. In the United States, the legislative reform process took almost a decade. Developing countries making commitments under the reference paper should not lose sight of the deadlines for their negotiated commitments under the reference paper. 

The last couple years witnessed an increased legislative exercise with new telecommunications laws and regulations enacted to reflect commitment under the basic telecommunications agreement. Examples include Argentina (ley 25.000 of 1998), Bulgaria 1998 telecommunications law, Dominican Republic (1998 ley de telecomunicaciones) ad El Salvador (reglemnto de telecomuicaciones)(80)
2) In addition to adoption of substantive laws, participants to the basic telecommunications agreement that adopt the reference paper have also committed to regulatory structures and processes. Here the problems of developing countries will be most apparent in two fronts: First difficulties to establish independent regulatory authorities and second the financial and human resources constraints that might hinder the proper functioning of the institution. 

Although the reference paper's proposal looks relatively straightforward namely that members should create independent, impartial and transparent institutions, the experience of countries familiar with the subject shows that creating an independent authority is indeed a very delicate task. An author writing on the experience of OECD countries with regulatory institutions concluded that building effective regulatory institutions is an art that is poorly understood in OECD countries with decades of experimentation to guide them.(81) This challenge is even more pronounced in the case of developing countries with little or no tradition in regulatory forms of economic control and with weak governance environment.(82)
The difficulty with establishing an independent regulator has to do first with the ambiguity of the concept of independence. Indeed of all difficulties encountered in establishing a new regulatory framework is the issue of independence. 

A study of the newly established regulatory institutions in a sample of developing countries that made commitments under the forth protocol of telecommunications sector reveals experience of limited success in getting the recipe of independence right. If we focus on African countries we find different examples of regulatory agencies established in 1997. The National Communications Authority of Ghana(83) and L"Agence Nationale de Regulation des Telecommunications of Morocco(84), Uganda communication commission(85), and the South African telecommunicatios regulatory authority (SATRA)(86) 

For all these examples and despite the quest for independence, the legal instruments creating these bodies do not give them complete independence. Independence from operators is in most cases clearly stipulated in the documents creationg the regulatory agencies. For example under paragraph 8 of the telecommunications act of South Africa no councilor or a member of his or her family can have a controlling interest or any substantial interest in the telecommunications or broadcasting industry. However, in most of the examples above, the telecommunications sector is not completely in private hands, the government has still stake in some operating companies which makes the lack of guarantees of independence of regulators from political influence a threat to the independence of the regulatory authorities mentioned. In all the examples cited, the telecommunications minister has authority to issue directives to the regulator. The degree of involvement of minister varies from country to country. While in the case of South Africa, the involvement of minister is not heavily felt, in other cases like in Uganda, the ministry of communications is responsible for tariff approval and setting license fees.(87) Independence of regulator is an important guarantee to foreign investors and service providers that unwanted political interference of government can be curtailed. 

In addition to the difficulty of getting the recipe for independence right, developing countries could get stuck with lack of resources and the scarcity of well-trained staff that would put the potential effectiveness of these institutions at risk. In addition to these general concerns, attention should be given to the real threat of hidden regulation in countries with no tradition of regulatory structure. Indeed, regulatory agencies weigh heavily on the financial level. Novel methods of financing should be introduced so that financial constraints do not hinder the regulatory bodies' activities nor compromise their autonomy. The importance of relying on self-financing like through the use of licensing fees is an important strategy to contemplate.(88)
Human resources constraints are also a major handicap for developing countries for the implementation of the reference paper. The lack of experienced and skilled staff to run regulatory agencies and to deal with highly technical matters related to interconnection for instance is mainly due to the lack of regulatory tradition and market principles in the telecom sector of developing countries(89). A major training effort should be undertaken by developing countries to help telecom professionals educated and experienced in era of natural monopoly telecom to adapt to the new environment of telecommunications services. 

It is perhaps difficult to establish institutions but it is even more difficult to get the institutions to work efficiently and effectively. Indeed as mentioned by an author, "To expect new regulatory agencies in emerging economies to become immediately effective without a package of supporting initiatives is not realistic, Thus it is not surprising that, with few exceptions, these new regulatory agencies have been slow to get off the ground and perform poorly".(90) 

There are many areas where regulators in developing countries would probably express some difficulties. 

Interconnection is a complex issue that requires expertise from regulators. Most of the contentious issues would in principle be related to the price structure of interconnection. This problem is heavily felted even in developed countries with long tradition in market regulation. It is even more acute for emerging economies. Despite the insistence on cost based interconnection charges, the provisions of the reference paper remain very meager and it is to be expected that developing countries will find numerous difficulties to set acceptable criteria for determining cost in this case. The legal dispute that opposed telecom New Zealand to clear underlie the difficulties and controversies that interconnection pricing will cause for countries with weak regulatory frameworks and lack of experience with deregulation and its challenges.

Already implementation disputes with regard to interconnection have arisen lately. In Chile, a dispute over interconnection is being settled by the Supreme Court of Chile between the incumbent operator Telefonica of Chile and the Government. The latter ordered a reduction in interconnection rates and the former argues that the new rates to access its network by rivals are very low. The suit was dismissed at a lower court level and the Supreme Court reject Telefonica's appeal.(91)
In its the fourth regulatory colloquium, ITU mentioned that determining cost based pricing is difficult for different reasons. The colloquium defended the need for developing countries to use alternative methods in absence of established methods to determine cost. The forum recognized that interconnection charges should be aligned with benchmarking exercise. Under this exercise, interconnection charges in a given country should not exceed the charges made efficient incumbents in other similar countries. The rationale behind this proposition is that the benchmarking pricing can be regarded as a means of approximately identifying the incumbent's cost of providing interconnection services ought to be.(92) Another strategy for developing countries to avoid early interconnection disputes is to establish a well-thought default interconnection agreement that members should apply if they cannot reach acceptable terms. The more the legal framework concerning interconnection is detailed the less likely there would be a need for intervention of regulator to settle disputes.(93)
In addition to difficulties in implementing interconnection disciplines of the reference paper, developing countries will also face difficulties to control cross subsidization and other anti-competitive practices mainly because of the lack of competition tradition and competition institutions.(94)
The obligation in the reference paper to prohibit cross-subsidization has far reach implications on the way rates are structured on the national level. For many years, the local market has been sustained by profits made in the long distance and international markets. The prohibition of this business technique under the reference paper means that developing countries have to rethink their rate structure. Although this exercise is highly needed especially with regard to the pressure to drop accounting rates to cost, determining the appropriate pricing policy is a very technical exercise and loaded with political and social concerns.

This brief overview shows that the process of building regulatory agencies and adopting new laws to conform to the reference paper's principles is indeed a heavy burden on developing countries. These countries lack expertise on these area, but on the same time, they want to reap the benefits of participating in the liberalized environment of telecommunications services

How to coach developing countries in the regulatory exercise

For many developing countries a poorly planned regulatory reform will lead to negative outcomes. This last section argues for strengthening international technical assistance as well as renovated approach to international cooperation in order to help developing countries in the implementation of the reference paper. Cooperation could take two venues, 

Bilateral cooperation: Cooperative agreements between regulatory agencies.

Although we fully agree that there is no single best approach to regulatory reform, we believe that countries with well established regulatory tradition could come to help developing countries sail in the sea of regulatory reform. Numerous venues of technical assistance on regulatory matters are already available from regulators in advanced countries A legal method is the conclusion of cooperative agreements between old and well established regulatory agencies with the newly born ones as a channel for cooperation. In 1998, the Federal Communications Commission engaged in organizing regulatory workshop to respond to the increasing number of technical assistance requests following the entry into force of the basic telecommunications agreement.(95) The FCC organized five workshops dealing with matters related to independent regulation, interconnection policies, licensing, spectrum policy and so on.(96)
In addition to regulator to regulator assistance programs, numerous assistance programs are being increasingly undertaken by development agencies of developed countries. For example the United State Agency for International development (USAID)'s Southern Africa Regional Telecommunications Restructuring Program (RTRP). Components of this activity include capacity building and improvement of Southern Africa's regulatory structure. The establishment of TRASA is widely cited as a success story of this mode of cooperation.(97)
Another interesting example of cooperation to emulate is the leading role that the Canadian International Development agency has been playing in telecommunications capacity building initiatives in South Asia.(98) CIDA's philosophy to telecommunications aid is centered around the notion of capacity development broadly defined as the building of human, organizational and institutional capabilities within the recipient countries to successfully sustain a development effort. Using this philosophy, CIDA is currently engaged in a development program with India centered on the support of an effective regulatory environment in India.(99) Similar role is played by CIDA in Bangladesh. It is providing assistance with issues of interconnection, tariffs and other regulatory matters. 

The European Union offers similar assistance schemes in many regions of the world.(100) In the Mediterranean countries and Middle East for example the Union is launching The MEDA program(101). The project focuses mainly on training courses, seminars ad forums on reform of the telecommunications sector, legislative techniques, analysis of the telecommunications market and so on. The most concrete example of a bilateral assistance program is the cooperation underway between the EU and the newly established national telecommunications regulatory authority of Morocco. The program includes helping the authority develop strategy and action plans, financial management as well as general matters of organization.(102)
International Cooperation:

Here the roles of ITU and the World Bank as a facilitator of regulatory reform in developing countries should be outlined and emphasized.

The role of ITU in technical assistance to developing countries is as old as ITU itself. This role has been developed and is taking new and modern methods. The paper argues that technical assistance to implement reference paper should be another priority that fits perfectly within this role of ITU.

The development activities of ITU date back to the 1950s when the first technical cooperation were undertaken in association with United Nations Development program. The role of ITU in technical cooperation activities knew a renewed importance by its sanctification in the ITU constitution which stipulates in its first article that the objective of ITU is inter alia to "Foster international cooperation in the delivery of technical assistance to the developing countries and the creation, development and improvement of telecommunication equipment and networks in developing countries in developing countries by every means at its disposal, including through its participation in the relevant programs of the United Nations and the use of its own resources, as appropriate".

The work of the Union in the field of technical cooperation covers numerous achievements. This activity of ITU has encompassed through the years projects related to the promotion of regional telecommunications networks in most regions like in Africa through the PANAFTEL projects and in the Arab States the MODARABTEL initiative. It also included the strengthening of national telecommunication technical and administrative services in developing countries and strengthening of the regional presence. However among all ITU activities in technical assistance, its role in the development of human resources for telecommunication is likely to be the role within which technical assistance for the implementation of reference paper would fit.

The development of human resources is one of the most important areas of all cooperation activities provided by the Union. This method of cooperation might be offered upon request from a particular country or through the organization and implementation of specific projects. The list of examples of activities conducted and organized by ITU under this specific method of cooperation are abundant. It is not our purpose here to catalogue these activities. Nonetheless a recent initiative undertaken by ITU is worth close study as it offers a good indication of the pioneering role that ITU can play in helping developing countries implement successfully the reference paper. It is the case of centers of excellence.

Under resolution 11 of the Kyoto Plenipotentiary conference (1994), the gains from the TELECOM events should be affected for development projects. Four centers of excellence have been created with a main of human resource development. This includes the formation of policy makers, regulators and managers. 

In addition, in the second World Telecommunication development Conference, the conference decided to establish a program dedicated specifically to the areas of reform, legislation and regulation. The purpose is to assist countries in the preparation and implementation of sector reform. This includes elaboration of national telecommunication policy, establishment of autonomous regulatory bodies. Upon request, the program assists countries to make their new regulatory bodies functional. 

In addition to the role of ITU in helping developing countries adopt the reference paper, the role of World Bank needs also to be mentioned here.(103) The World Bank is also involved in technical assistance in regulatory matters. The World Bank assistance programs encompass a wide variety of areas including helping emerging economies develop modern legislation and establishment of regulatory agencies, development of sector competition policy and assistance with implementation of new entry, advisory 

services, training and other form of capacity building for regulatory agencies as well as support of multilateral liberalization efforts and compliance with WTO's reference paper.(104) 

Conclusion

The reference paper on regulatory principles constitutes one of the most important achievements of the basic telecommunications agreement. The reference paper's legacy goes far beyond its attempt to create a global regulatory framework to guarantee that market access and national treatment commitments are not impaired with domestic measures or omissions. The reference paper offers the international community a possible approach to paradoxical issues with which policy makers and analysts have been struggling for many years. It offers an example on how to reconcile national regulatory autonomy with the prerequisites of free trade and how to address competition elements in trade framework. Despite the importance of the reference paper in all these aspects, it marks the beginning of a long and fierce battle for many countries to reflect these principles into national laws and regulations. For countries having faith in the importance of liberalization for network growth and modernization, this journey is worthwhile despite the hurdles and any possible failures down the road.
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