1
3

LESSONS FOR REGULATORS FROM THE U.S.-MEXICO PANEL REPORT 
WTO Panel Decision (WT/DS 204)

AGREEMENTS AT ISSUE

· The Annex on Telecommunications to the General Agreement on Trade in Services 
· Reference Paper
· Mexico's Schedule of Specific Commitments

U.S. CLAIMS AGAINST MEXICO
· Mexico has failed to comply with Section 2 of the Reference Paper which requires a major supplier to provide interconnection on “terms, conditions . . . and cost-oriented rates that are . . . reasonable.”

· Mexico has not maintained appropriate measures to prevent Telmex, a major supplier, from engaging in “anti-competitive conduct” in accordance with Section 1 of the Reference Paper.

· Mexico has failed to ensure “access to and use of” its public telecommunications network and services, including private leased circuits, on “reasonable and non-discriminatory terms and conditions,” in accordance with Section 5(a) of the Annex on Telecommunications.

· Mexico has failed to permit the use of leased lines in order to provide international service in violation of Section 5(b) of the Annex on Telecommunications.

· Mexico has failed to permit resale in violation of its Schedule of Specific Commitments.

KEY FINDINGS
· “Interconnection” includes linking of a network in one country with the network of another country at the border so the Reference Paper obligations relating to interconnection apply to termination of international traffic at the border.  Existence of the accounting rate system does not eliminate application of the interconnection obligations in the Reference Paper.
· “Mode 1” (cross-border supply of services) does NOT require a supplier to operate, or to be present in some way, on both sides of the border. 

· The “relevant market” for purposes of determining whether a supplier is a “major supplier” for purposes of the Reference Paper is defined by application of a “demand substitution” test.
· “Cost-oriented” means pricing based on the costs incurred in supplying the service, in this case the interconnection service.  "Cost-oriented" does not equate exactly to cost, but should be founded on cost.  Costs associated with the general state of the telecom industry or the coverage and quality of the network CANNOT be included in calculating interconnection costs.
· Prices for termination at the border that are 75% higher than costs for domestic termination are not "cost-oriented."  The fact that the international termination rates are consistent with benchmarks set by the ITU is not relevant to the analysis. 
· “Reasonable” means “something of such an amount, size, number, etc., as is judged to be appropriate or suitable to the circumstances or purpose."    

· Prices for access to and use of the public telecommunications network must be reasonable.  Prices that are "reasonable" for purposes of the Telecom Annex may be higher than rates that are cost-oriented in terms of the Reference Paper.  

· Rates that exceed cost-based rates "by a substantial margin" and whose uniform nature exclude price competition do not provide “access to and use of “the public telecommunications network and services on "reasonable" terms.
· “Anti-competitive” practices include any action that lessens rivalry or competition in the market.  The list in paragraph 1.2 of the Reference Paper is not exhaustive and other practices, such as price fixing and formation of cartels are covered by paragraph 1.2.  
· The obligation to ensure access to and use of the public telecommunications network under the Annex on Telecommunications applies to foreign suppliers of any basic telecommunications services included in a WTO Member's Schedule of Specific Commitments.
· Regulations required to make market access commitments effective should be in place at the time the commitments become effective or soon thereafter and at a minimum, the effort to draft and adopt such rules should be commenced by the time the commitment comes into force.  
· Use of the phrase "facilities-based" in Mexico's Schedule of Specific Commitments means that Mexico has NOT agreed to permit provision of service through resale.

LESSONS FOR REGULATORS
· Make sure that all regulations necessary to implement its commitments have been adopted  by the time WTO obligations come into force or are in the process of being drafted.
· Require that interconnection rates for international and domestic termination charged by the major supplier are based on a costing methodology that only looks at the costs of providing the specific service and does not include costs associated with providing universal service or achieving other social goals.
· Make sure that charges for network components do not differ significantly based on whether they are used for domestic or international service.  
· Allow new competitors to set prices for their services and freely negotiate commercial agreements for international and domestic services. 

· Adopt measures to prevent a wide variety of anti-competitive conduct on the part of all market participants, including price-fixing, market-sharing arrangements and other cartel practices.
· Include a demand substitution test (the degree to which consumers would switch to other services) as part of an analysis of relevant markets.

· Adopt measures to ensure that new competitors have "access to and use of" the major supplier's network, including private leased circuits at rates that are not substantially higher than the major supplier charges for domestic interconnection.
· Permit resale of domestic and international facilities of the incumbent.
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