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TRADE IN FINANCIAL SERVICES REGULATIONS AND THE GATS

VIVE LA DIFFERENCE?
1. Regulatory environment in developing countries is often characterized by inefficient regulations or weak institutional arrangements captured by domestic rent-seekers (or foreign rent-seekers that control a significant portion of that market) and in many cases regulations are easy to comply with by foreign suppliers (except, in certain highly idiosyncratic activities like some professional services).  In contrast, what we find in developed countries is a highly sophisticated regulatory environment, that is costly to comply with for a small services provider from a developing country.  Therefore, this is a matter of great importance from developing country export perspective that at the same time, creates the need for a thorough review of both regulations and institutions in developing countries.

2. The fact that by its own nature financial services have been global since almost the early XIX century and that financial instability is highly contagious among countries, have promoted cooperation among countries and the creation of international organizations and more recently regulator arrangements and private institutions associations that, among many things, focus their attention on regulatory aspects and in particular, the drafting of recommendations dealing with best practices.  This has promoted an increasing convergence of domestic regulations among countries –market and internationally driven.  

3. But important problems remain, and WTO disciplines will remain important, specially, if countries are going to actively participate in negotiations.  There are a number of questions that have been discussed since the entry into force of GATS/WTO regarding regulations. In financial services there are a number of issues that may be necessary to be clarified. But at the same time, since there have not been many disputes in the context of the services sectors it is not clear in what sense GATS needs further clarification.
4. Those issues explain why the substantive contents of the proposals presented on regulatory matters are related to transparency and procedures (behaviour of regulators) rather than the development of more prescriptive disciplines in line of the TBT or SPS agreements.  Disciplines dealing with more controversial issues that directly may undermine the regulatory strength of a WTO member will not be feasible and drafting and negotiations of possible disciplines need the active participations of regulators and experts in financial service and there is a need to rely less on trade in goods jurisprudence and more on international financial markets developments.
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