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Subjects discussed:

Report of Working Farty 2 on Frocedure for Consultatinn
under Article XII (4) (a) (GAT1/CP.3/30).
{Continued discussionj.

Mr. CASSIERS (Belgium) recalled the discussion at the preceding
meeting at which the need had been recognized for a working group or
committee to conduct corsultations between sessiouns when urgent cases
arose. Such a procedure¢ would not involve any delegation »f pnwers.
To clear away any misunderstanding, he would propose adding the
following sentence to the United States amendment:

"In such a case, howevar, the ad_hoc Committee would not

be authorized to take any decisioa in respect of the

action to be taken by the CONTRACTING PARTIES as a

consequence of the consultations initiated.!
Mr. CASSIERS explained that this would help to define the status and
functions of the Committee. If a decision indeed needed t» be made
before an ordinary session, the existence of such a Committee would
provide the advantage that a special session would not he called until
the preliminary stages of consultation and studies had been carried sut
and a stage had been reached where a full session of the Contracting
Parties could take prompt decision., The Committee was not intended to

take any decision on behalf{ of the CONIRACTING PARTIES, but would merely
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serve to £ill the gape in the Arrcement in cases of emergency.

Mr. OLDINI (Chils) felt that propnsal of extending bthe ccove of
the procedure had not been supportocd by weighty arguments. 4 means
for golving practical problems should not be éought outside the purview
of the Agreement, and if there were any gaps in the Agreemunt; they
stotvld not be filled by arbitrary procedural provisions; the provision
for anyithing which had not been foreseen in the Agreement would constitute
an amendnent to the Agrecement. The strict observance of legality znd
sovereiénty was of vital concemm to the smali nations, whicn had nothing®
apart from this for their protection, and which could not watch without
concern their rights bteing infringed by excessive requirementsz., As for
bhe uxereisve of a joint limited sovereignty referred to by ths
%eprcsentativé of Frence, it could not be carried out without uafeguards
in the interest of the smaller nations and should be in strict accordance
withi pne nrovisions of the agreecment; there cculd be no legitimate joint
acticn.outside the scope of the Agreement contrary to the will of some
contracting parties. Tbe criginal proposal together with the additional
sentence pr0posed_by the representative of New Zealand, being bota in
need of further careful study, should be referred to o worxing party.
With refereuce to the proceedings of the 25th meeting, Mr, OLDINL
concl?ded that an incompléte solution might be reéched by a majority
dscision, but the principle of paianced represencations cubodicd Ir

irticle 78 of the Havana Charisr would never e attained,

Mr, AUGZINTHALER (Czechcszlovalia) mé{ntained that any gawvs tha, might
be found in the Agreement could not be filled by the provisim far a
procedure; -for it would need an amendment, to supplem:nt what wag wanting
in an international treaty. It was a well establishad meineinile in
international law that the interpretation of anf inbended agreewmsny, if
1t involved obligation, nust be done in theumost restrictive way. The

roposcd committee, if established againgt the will of sume contiraciin
Py 2 4
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parties, would have no right to compel the appearance before it of those
who did not accept its establishuent. Mr. AUGENTHALER concluded by
commenting on the remarks by the representativelof Cénada:aﬂd éﬁggested
that the bona fide intentions of a contracting perty must bevprésumed

unless proven otherwise.

Mr., SHACKLE (United Kingdom) thought that in cases like those
arising under paragraphs 4 (a) and 4 {¢) of Article XII where an
individual contracting party should or might consult the CONTRACTING
PARTIES when a certain action was contemplated, the proczdure racowsmenles
by the Working Party would appropriately apply. -But in cuses where the
CONTRACTING PARTIES were to take initintive in instituting consultations,
such as cases covered by paragrapns 4 (b) and 5 of Article XII and
paragraph 1 (h) of .irticle XIV, such a procedure would not seem %o be

appropriate, In such cases, the right of initiative of the CONTRACTING
PARTIES should not be delegated and the CONTRACTING PARTIEénéught £0
conesider each case before referring it to a subsi&iary bodye Mr., SHACKLE
felt that the proposal by the representative'of New.Zealand would cover
the case and should be given careful consileration. For this purpose,

he would support the representative of Chile in his proposal that the
matter be referred to Working Party 3, subject to any changes in its

composition as the Chairran might feel to be necessary, or a similar

Working Party.

Mr. KING (China) referred to the legrl point raisci by. the
representative of Chile th»t there could be no basis wider the provisions
of paragraph 4 (2) of Article XII for the esteblishment of such ad hoc
tommittees or for their inviting contracting parties to partaie in
consultation, and said thet he felt the Chilnan representative had teen
labouring under a misapprehcrsior, The falée supposition wéﬁ ~hat a
contracting party which was most directly affécted might not Be i.&ited

to partake in the work of the ad hoe¢ Committee, vhich in his opinion was
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ineonceivable. Since the party was one of the hosts extending such
invitations, the problems connected with the delegation of functions
mst be more apparent than real, The Chilean representatlve should
therefore have no difficulty in accepting the proposal especially as it
was intended to be merely an interim arrangement invo lving no decision
to be taken by any but the CONTRACTING PARTIES themselves and prov1ding
far practical procedures to be resorted to only in (Chid '- 1onal and
urgent cases., On the outstanding question of whO‘was tb dédide'ﬁpon the
urgency and exceptionality of each case, Mr., King would be agreeable to
either suggestion but supported the proposal. that the,whole of paragraph
1, and the proposed amendments be referred to Working Party 3 for:further

study.,

Mr., LAMSVELT (Netherlan*s) said he would have no alelculty in
accepting ths Unii»d States pr0p0°al bu+ he would prefer to see the

proposal referred to VWorking Party 3.

Mr, WILLOUGHBY (United States) pointedout, that a praetical .
procedural proposal was made by his delegation merely for. the purpose of
filling a lasuna., Since there was a divergence in opinion on.its merits,
it might be studied furthor by the Working Farty. .The Worling.Party,

however, should be requested to complete the study as soon as pogsible,

Mr. LECUYER (France) indicated that his”deiegafior:ﬁaé'élgo'in favour
of the amendments being reforred to the Worklng Party for further study.
As regards the amendnent of the Belglan deloga 1on, thougn 1ts substance

wae acceptable, some drafting changes were still calied.for;“

-.'.“

Mr, RFISMAN (Cﬁnaﬂa\ in giving bls suﬁport “or the proposal to refer
‘the question to the Working Party uxyvoss the hcpe that the study would
" be completed as promptly as poseible aid that the CONTRACTING PARTIES

would dispose of the reudlnnng part of the RJ}~1 w1+h0u+ awaltxng the

‘ . ‘i

[
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outcome of the Working Party's deliberations on this point.

It was agreed that the whole question be referred to Working
Party 3 for further study and recommendations., The CHAIRMAN introduced
the following draft terms of reference:

"In the light of the discussion in the CONTRACTING

PARTIES, to examine the extemt to which the procedure

proposed in GATT/CP.3/30 should also be used in

appropriate cases arising under provisions of GATT

cther than Article XII (4) (a); and to make
recommendations t o the CONTRACTING PARTIES."

Mr. HEWITT (hustralia) made certain general corments on the proposed
terms of reference. In the first place, he felt that the CONTRACTING
PARTIES should not be influenced in considering procedures between
sessions in these cases by the recommendation regarding the application
of the procedure under paragraph 4(a), which, he pointed cut, had passed
the Working Party by & very narrow margin of majority. That report of
the Working Party shculd nut prejudice consideratioﬁ of the application
of procedures under other provisions, which shdﬁl& bé examined éﬁd
discussed objectively. The proposed terms of referehce which presupposed
the appiicability of the proceduvres adopted for Article XII 4 (a) and
which would confine the examination to the degree of applicability of
those procedures, was therefore inappropriately worded, He also stated
that though ways and means should always be ;ooked for at this stage of
the segsion to expedite the work, yet if théfe was substantial disagreement
on an important question of this nature there should be adequate time
for its proper ccnsideration and there should noﬁ be an attémpt to dispose
of it as if it were a matter of little importance. As the draft terms
of reference now stood, it would be presumed that the question of
procedure in between sessions under all provisions of the General
Agreement other than Article XII (4) (a) was to be reviewed, among which

not the least important would be those under Article XVIII of the

Agreement.
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) Mr. WILLOUGHBY (United States) thought, however, that nothing was
rgally at stake if the prOposed terus of reference were adopted, The
wording was quite unprejudicial; the Working Party would be perfectly
fiee gnder these terms of reference to recommend that the procedure

should not be used at all.

Mr., AUGENTHALER (Czechoslovakia) proposed the following amendment
with a v_.ew to limiting explicitly the reference to certain Articles:
",... to examine if and to what extent procedures analogous

to those proposed in GATT/CP.3/30 should also be used in
appropriate cases arising under similar provisicns...."

Mr. SHACKLE (United Kingdom) thought that different procedures

- should apply under the different groups of provisions in the Agreement,
In the present case, consideration and fefefenqe should be limited to
the group of irticles éenerally known as the balance-of~payments group.
The terms of reference 'Qoﬁld be more definite if they referred either
specifically to "Articles‘XII, XiV and XV" or alternatively to "those

Articles referred to in paragraph 14 of the Report',

~ Mr, OLDINI (Chile) and Mr, REISMAN (Canada) both supported limiting
the reference to the group of Articles, but the latter felt that

Article XIII also belonged to the group and should be included.

Mr, CASSIERS (Belgium) was in agreement with this suggestion and

thought that the terms of reference should simply read:

"e.. in appropriate cases arising under the provisions of
Articles XII to XV,.."

Mr. LAMSVELT (Netherlandg) supported the suggestion,

Mr. HEWITT (Australia) said that though he was cpposed to any
mention of the Working Party report in the terms of_reference which
would impair objectivity, he would have no special objection to the

proposal put. forward by the representatives of Czechoslovakia and the
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United Kingdom, Moreover, as the United States supported the broad
reference of procedure between aessions under all other provisions of
the Agreement, he wished to point out that he had not opposed it. His
criticism was of the introduction of the reference to procedures under

Article XII 4 (a) which would impair an objective consideration of the

problem,

Mr. AUGENTHALER (Czechoslovakia) accepted Mr., SHACKLE's amendment

to his proposal, but suggested that Article XVI might also be included

with advantage,

Mr, JOHNSEN (New Zealand), in giving his support to the proposal
of the United Kingdom representative, felt that a word like "could" or

"might" would be less prejudicial than the word "should".

Mr, CASSIERS (Belgium) agreed with the representative of Canada
that Article XIII could be included in the terms of reference and felt
in common with the representative of Australia that paragraph 14 of
the Report should not be referred to and the terms should therefore read:

",.s the provisions of Articles XII to XV other than
paragraph 4 (a) of Article XII..."
Mr. SHACKLE (Inited ¥ingdom) suggested the words "may also be

utilized in..." to meet the point raised by the representative of New

Zealand,

Mr, HEWITT (Australia) enquirad whether the procedure which had been
laid down at the last session between the CONTRACTING PARTIES and the
Fund and embodied in an exchange of letters, would be open to

reconsideration by the Working Party if Article XV was included in the

terms of reference,

Mr, SAAD (Observer for the International Monetary Fund), at the

invitation of the Chairman, advised the meeting that Article XV, which



GALT/Ce,3/88. 27
pare 8

provided for consultation bebtween the CONTRACTING PARTIES and the Fund,
should not be included for consideration by the Working Party, -which wes
to deal wiﬁh procedures for ceonsultation between the CONTRACTING PARTIES
and one or more of the contraching partiesa The cxchange cof letters

which provxded for consultations of the fcrmer ca»cgoxy ‘had only taken

g

lace a few weeks ago, and it would not be advisable at this stage to
I: 3 S

reopen the questlon, since 4o do so would involve further consuliation

e 3

with the Beard of Directors of tne Fund, Tuebhermors, 15 was not envissged
in the Working Party Report that the relabions oetween “he CONTHAOTING

PARTIES and the Ffund wonld bhoe alrcetog.

Mr. HEWILT (sustraliz) then asked wachier the conbraching parties were

-d tal

at present concericd only wats tav procedurcs of consultation bebween bthe

CONTRACTING PARTIES and one cr ol sontractang pavcies.  if o, he wished

v .

to engquire which was the pacadeani i1 Ariicle XV weich Vruv:dwa for such

consulbation. 4Ls a waibter ol Infomabicn, he would aleo Like to know “he

L] “

kind of consultation contemplatuc by those who nrovosed the inclusicn of

Article XV in the temms of reference,
“Mr, WILLOUGHBY | Unlu, Staics) .agreed both b0 the amendment to
o .‘ Lt . :"" o ) .
include Article XV and thc polnts raised by the observer for tae Inter- .

. .

national Monetary Muad. To neet these points, he wovld suggest wltering
the terms of reference to vead:

"ewe in eppropriale cazes of condnliiatiorn vetneen the .
CONTRACTING TARTIES id one or more vainiachsnn

. s + N 3 R A
arising uvnder the provisions of ..."

&

Mr. HEWITT (Australie) inguircd agein which wrovisions of Article

YU sewerel omseltation of this rature.
i reply, Meo SUMCKTT Unitoed ©insden suagestud that pavegraph 5
and pvrhnps alen snrazraph 2 might dnvolve such consultssion

S

Mro JOANSUN (New Zealsund) £kt that there was no svch consuliabion
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envisaged in Article XV, which provided exclusively for consultation

with the Fund, -

Mr, REISMiN (Cancda) uﬁpporﬁed the view of the representative
of the United Kingdom that paragraph 5 of Artiele XV might under
certain circumstances involve consultation between the CONTRACTING PARTIES

and contracting partiles,

The CHAIRMAN, speaking as Chairman of Working Party 3, explained
that consultations between the CONTRACTING PARTIES ard s contracting
party un&er a.special exchange agreement was under the purview of
Article XV, However, the Speelal Exchange Committee had decided to
postpone the consideration of the procedural arrangements relating

to these consultations,

Mr, HEWITT (Australia) drew attention to the course of the
discussion at the present meeting and partieularly to the starting
point, that consideration would be confined to exceptional and most
urgent cases for cansultation, A1l had agreed that Article XV did not
refer to any consultation between the CONTRACTING PARTIES and a contracting
party with the possible exception of its paragraph 5, The representative
of the FUnd.héd.expressed'hia disagreement with the fin;l sentence of .
paragraph 14 of the Report, In consequence, the meeting had beecn on the
verge of agreelng to including Artiole XV in the terms of reference in
the belief that in doing so no other provis;;ns than those of paragraph 5
were involveds At this point, it had now been revealed that certain
representatives intended to cover under the terms of reference the
discussions under special exchange agreements, documents which were
certainly vreferred to in the A}ticle, but which had previously not been
regardeﬂ as being ;n the terms of reference. He would therefore wish to
have a clarificatién as to whaﬁ was réally being considered and to be

referred to the Working Party.



GaTT/CP.3/SRe27
page 10

Mr, JOHNSEN (New Zealand) said that consultations under speclal
exchange agrecments being of an entirely different nature from
consultations envisaged in the present discussi&n, shbuld be separately
discussed in an appropriate rcyort and should not be confused with

e-nsultations referred to in .rticles XII and XIV,

Mr., OLDINI (Chile) agreed that it would be logiecal to leave out
article XV, 'The CUNTRACTiNG'P“RTIES ocould consilder what steps ouzht
to be taken when the report on spacial exchange agreements wéé
avallable., He therefore proposed the deletion of Article XV from
the terms »f reference on the gfoand that the article did not provide

for consultatisns between the CONTHaCTING PnRTIES and cdntracting

[

parties,

Mr., REISMAN (Canéda) asked the represoentatives of australia and
Czechoeslovakia whether they also considersd that paragraph's of Article
XV did not provide for consultations which might be needéd by the

CONTRACTING PaRTIES in formulatina their reyort t> the Fund,

Mr, OLDINI (Chile) replied that whether consultations woulld need
to take place would depend on the circumstances. The present terms

of reference were intended to provide for defined cases and.not

hypothetical cases,

Mr, HEWITT (australia) thought that confused terms §f reference
which were not clearly understood by this meetiné woul ' Y oavrve to
burden the Working Party with the imp&ssjble.task of interpre@atian.
It was clear that the last.sentonce in paragréph ih of the chort was
not acéeptable to the meeting in so far as it referred %o consultation
with the Funi. He saw no éreat purpose in including paiaérépﬁ‘5 of
Article XV in the terms of‘reférénce but if it sh@ﬁl& bé exauiaed in
groater detail he would not object ﬁo thaf being specified iﬁ £he

terms of referénce,
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Mr. SAAD (observer for the Internotisnal Monetary Fund) pointed
out that the amehiment sroposed by the representative of the United
States had definitely ruled out the inclusion of article XV bucause
even in paragraph § there was no explicit roference to consultations
to be taking place between the CONTRACTING P.RTIES and contracting
parties before a report could be submitted to the Fund., The other
oase of consultation under Article XV would come appropriatsely under
epecial exchange agreements., as for discussion on the exchange
agreements, this had been postponed till next year ani he wouli have
to refer to Washington if any change in the procedure wcbe contemplated,

Mr. SHACKLE (United Kingdom) agreed that article 4V should be
omitted on the ground that even under paragraph 5 of that iArticle
the question would not arise until the CONTRACTING PaRTIES had con-
sidered that certain conditions ottained; it was therefore impliced

that the initiative rested with the CONTRACTING PARTIES.

Mr, REISMal (Canada) said that since no matters of urgency would
arise under paragraph 5 of article XV, he would not insist on his
opposition to the deletion.

The following terms of reference were unanimously approved:

"In the light of the discussion in the CONTRACTING P..uTIES,

to examine if and to what extent a procedure analogous to

that proposed in GaTT/CP.3/30 may slso be utilised in

appropriate cases arising under the provisions o>f Articles

XIX to XIV, inclusive, other than article XiI (4) (a); and

to make & preport t> the CONTRACTING PARTIZS,"

Mr, AUGENThHALER (Czechoslovakia) drew attention to the fact that
the non-discriminatory administrotion of export restrictions was
referred to in Article XIII, an article covered by the terms of
reference of the Working Party.

The meeting also agreed that the question discussed at the

meeting should be referred to Working Party 3.

Ihe meeting roge at 5,45 pem.




