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The Indian Delegation have not had adequate notice of
this ite:: which was not included in the Provisioncl Asenda
circulated to Governients, like the JSouth ifrican Delegations
however, the Indian Delegzation also have consulted the best
legal oninion available in their country, and have advised _
that the validity of the Protocols adopted at the First Session
of the Contracting Parties held at davana ishoyond question.

Before discussing the legal position, the Indlan Delega-
tion would like To stress the »nractical asnccts of this ::atter.
The South 4frican Delezate has described it as a startling
nosition to amend at the discretion of z few countries which
becone Contracting Parties in cdvance of others, an agreencnt
in respect of which a larser nunber of countries have sizned
e Final Act, The position 1s that the Protocols of Amnendnients
to whiclhh the South African delezate has ta'ien objeetion have
alrcady been apnroved and sizned by 21 out of 23 countries
wiich signed the Final Aet at Geneva. Tiae particulcr aunendnent
in the Protocol which has caused Qifficult; for .outh Afrieca
is the onc relatin~ to the now Article XXXV which neriiits a

Contracting Party to withhold his consent to the izreanont

being annlicd betwecn itself and any other controceting narty
witha whiech it hes had no nersotiations. O0f the 22 couantries
which have becone contracting parties to the .igrecient, only 2,
nanely Iandia and Paliistan, have taken advantage of the right
coanferrced by the new Article and they have done so for political
reasons of utnost gravity to then vhich are well-knowvmn to all
the count.ries npresent were. hese two facts show the »nractical
innlications of the procedure adopted b the 21 out of the 23
siznatories to the Geneva Final ict.

The South African Delegate aas naintained that it would
causc a degree of uncertainty which would be ruinous to world
trade and develonnent, if an international instrunent once
established were subjeccted to frequent aendaents. The Indian
Delezation considers that this arguient assuies a finality in
aunan wisdon and a perfectly static condition ian hunan affairs.
areidnents are inevitable, 1if the Agréonent is to develop as a
dyidee instrunent capable of neetlng cnancing circuiistances
and nov ooints of view as and when thev encrge.
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The legal arguaent put forwerd b the Delegete of South
Africa mey be bricfly suriwrized as follows: The Final Aet of
Geneva and the Protocol of Provisional Apnlication taken
together confer upon the signatorices to the Final fLct a rizht
to subscribe to the dgreeient any tine before the 30th Junc 1948
in teriis agreed. HNo anendnent to the text establisied by the
Final Act, can, therefore, be contciplated before the 30th
June 1948 except by the unaninous consent of all the si;natories
to the Final fAct. The South African Declezaticius have nade a
Qiztinction between the rights of the contracting partics _
epnlying the agreencent on & provisional basis. and those applying
it on a definitive basis. They have naintained that Article XX
which provides for the anend.ient procedurc can coxe into cffect
only when the Agrcenent cnters definitivelr into forece, because
so for as Article XX is coicerned, there arc at present no
contracting partics. Onithis ground, the South African
Delezation nhold that the trotocols adopted at Havana are null
and veld, unless they rcceive the conscnt of all the signote-
orics to tho Geneva Pinal Act,

The Indian Delegetion mainteins thot if the Soutly African
contention is held valid, we shall be reduced to the cxtromnely
ancnalous position that any couvntry which has signed the Final
act; but has no intontion of becoming a party to the Agrecient,
ccd veto an anendnent whicih the partics to the Agrecuaent wish
to carry out. The signatorics of the MFinal et do not, by
the terns of that instrunent, inecur any obligation whatcever.

To confer a veto on then yould anount to conferring rights
vitghiout obligations. Tquity doneonds that rishts and oblisze-
“ions should 7o togcther, unless the parties to the dgreencint
have thenselves decilded, in the teriis of the Agrecnent itsclf,
to give awvay righits without »reseribing obligations, wvhieca is
certainly not the casc here. The distinetion drowm by the
couth Africon Delegotion between Contracting Partics anplying
the agreonient nrovisionally =nd thosce applyinzg it definitively .
is clso irithont substonce. Under .article XIXII, controcting
partics applying the Asrcoinent provisionally ond thosc applying
it definitively have cractly the sane rights. Under grtiele
XXV, Parc. 1, it nos been agreed thet the .contracting partics
should nect fron tiwe to tine for the »urnosc of civing offcet
to '"those »nrovisions of this agrcenent vhich involve joint
cction and genercally with a2 view to foeilitoating che operation
and furthering the objectives of this Agreencnt". One of the
nrovisiocing of the Agrcenont which involves joint action is
Article XiIU dealing with n~unend.ients. IT the South African
contentlon that Articlc XaX docs not apply, until the Agrec:ient
cntere derinitively into force, was to have any volidity
Articlc XTI should have been specifically c¢izcluded froir %ho
joint action which thce controcting parties are authorized to
take under Poarad cfArticle XXV. If, :orcover, it were intended
that ik contracting pertios shiould postnone such action until
after the 30th Jrne 1943, the vrovision containcd in Para. 2 of
Article XXV for the first ne¢ting of the Controcting Parties

to be held in lareh 1948 would have been qualificed to :icke

that intention clear. Lven 1f, therefore, for the sazc of
arpunent cad arsuncnt alone; it werce asswied that €hic siznatorics
to thic Geneve Finel Act arc cantitled to subsceribe to thwe Jicrec-
mient in terns agreed ot Geneve, we aust conciude that the

ri-hit of the Contrrceting Partics to auiend the agroeeisss is

part of the ter:is agreed. The clals put forward by the Delegate
for Scuth Africa, %thercforce, thct the controeting nartics have
no rizht to ancn& the agreeinent has no logal velidity.
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In foet, the contracting parties at the nceting in
dovan did not rely cntirely on tlcir leczal rights but save
the other siznatorics to the Geaova Final Act fullest possible
opportunitios to participate in their doclibeorations. As
alrcady statcd, the anendiients in question were duly cpproved
b 21 out of tho 23 sicnetorics to the Geneve TFinal Act.

Where the Contracting Partics have not rcsorted to the
asendnent proccdurc laid down in the A szrecnient, ~they have
stipulated the unaniious conscnt of tho Contrgcting Partics
for any anmcondnent to be cffcetive. It 1s the inhercat right
of thc parties to an agrecrient to auond the agrecnent in
any wvay thoy nlcase by unaninous consent - 2 ri'nt wvhich 1s
ggo i?vious to noed a specific provision in the agrearicnt

s¢ ?

If the Protocols contained in t1c new Article XXXV
were hcld null and vold, it is not nercly that Article but
the whole lot of the othor anendments containced in that
Protocol that will go by the board. Onc of thesc other ancnde-
nonts is the one which provides for accession by ncow countrics
with the approval of two thirds najority was, as nointcd out
by the Dcolegate for the United States, part of one of the key
avreclcnts concluded at IHavana with tJM Latin Ancrican and
other countrics. It was considerced inperctive to carry out
thils caendnent irveediately in order to give satisfaction to
a large nuaber of countrics represcated ot Havana., If we
aro to 50 back on it we shall not mercly be breaking foith
with thosc ecountrics but also crcatec a situatiou which will
inperil the success of the now teriff .nezotiztlons on which
we arc about to on:bark.

The Jdelegate for South ofrico ias cxpresscd ls part-
icular objcetion to Article XXV and, despito his antipathy
to azondients whieh, ocecording to hi, causc uncortainty,

as suggestod on acacadinient to that artlclo restricting its
scopc to Article II only. In doin; so he has warncd us of
the inadvisability of neriiltting unilatercl cction and has
rciinied us thot we must 2ll be nrepared to sacrifice sone
neasurce of our national autono.yy in the intcerest of the comon
good., How we wish that South Africo had horsclf set an
oxaanle by wnroctieing the noble orinciples which she preaches
with sueh cloquence ot internctional conferocnces. If the
Governiient of South Africa had not disrcgorded the clear
aendate glven by the United Hations on tice »narticular issue
which is the cousc of dispute between South Africc ond India,
all this trouble would hove becn saved.

The actlon peraitted by Article XXXV would not appoar
"unilateral® if 1t is considored in its proper COﬂtCato In
fact, tho speeicl situation between India ocnd South Africa

oS 11 ‘lieitly rccoznized by botl the couvantricsyncither of
MJiCh over oxprosscd any desirce to cater into nu'otiations
with the other. The pronosal of South Africa to oke Artielo
1 (nost-fovourcd-notion treationt) anWic"blu between India
and South Africc hos its roots in nweh deeper politieal
clrcunstances and connot be affected by any lesalistie
guibbling nbOut the virtuce of this Agreccnent. The South
Africon Delegato has stoted that hils overmicnt could never
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“thin': of sctting its hand to tho General Agrecinent with
Article XXXV in 1t. So for os the Indian Dilegation is
conccrned, all the benefits ceccruing fron tie General
Agreconeont arce as nothing to thot governaent vhen conparced
with the scrious inplicatlons with the apnlicotion of the
Agreciient between India and South Africo has for India's
national prestise. S :

India has concluded satisfoctory toriff orrangencits

with nany of the countrics nresent ot this teble and, o
nointced out by the Delogate for the United States, i% will be

a pity 1f all thosc arrangcnicnts have to be scraoppoed niercly
beeausce of the purcly fornel difficultics cxpericnced by

only onc country, naiely, South Africa. So long as therc is
no trade between India and South Lfriea, any atterpt at .
apnlying agreciient betweon thel will be ipso facto fruitless
ond will not be worth the sacrificc, which it is bound to
involve, of the concossions gronted by India (and I darc

oy, Pallstan, whieh is in the same nosition s India) to

2 large nuaber of other contracting partics. As alroody
stated, only two Contracting Partics, nancly India and
Palristan, hove so far cxerciscd their right under Article
XXV, Therc has so far been no evidence of any frivolous

or arbitrary usc of tuls right. In ordor to iwcct tiac fears
cxpraossced ot Heovana that the rizht oy be unjustifiaobly uscd
. b7 sone countrics, the Indian Delegation was the first to
suggest the cxisting Pora.2 of that Artiecle, which provides
for a reoviow of the operation of the Article by the Contracting
Partics. he stetenent nade by the South African Deleszation
contains no cvidencc of any arbitrary or unjustifiable use of
thot Article which would warraont such a2 rovicew by the
Contracting Partics at this tinc.



