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WORKING PARTY "D" ON QUANTITATIVE RESTRICTIONS

DRAFT REPORT TO THwo CONTRACTING PARTIES

. TERMS OF REFERENCE

l. The Working Party was appointed at the 1llth meeting of the
Fourth Session with the following terms of reference:

To explore the application of the provisions of the
agreement to

(a) quantitative import restrictions, and
(b) quantitative export restrictions

which are being applied for protective, promotional or other
commercial purposes; and

to recommend action for the review provided for by Article

XII: 4 (b) and other action under the Agreement as may be
appropriate.

I. QUANTITATIVE EXPORT RESTRICTIONS

2. Preliminary to its discussion, the Working Party established
the following provisional list of provisions of the Agreement

as being relevant to the problem of quantitative export
restrictions: .

. Article XI; Article XIII; Article XIV, paragraphs 2, 4
and 5; Article XV, paragraph 9 (b); and Article XX.

3. The Working Party then proceeded to examine several types
of export restrictions which are being applied for protective,
promotional or other commercial purposes and appear to fall
outside the exceptions provided for in the Articles of the
Agreement listed above, namely:

(i) export restrictions used by a contracting party for
. the purpose of obtaining the relaxation ol another
contracting party's import restrictions;

(ii) export restrictions used by a contracting party to
obtain a relaxation of another contracting party's
export restrictions on commodities in local or general
short supply, or otherwise to obtain an advantage in

the procurement from another contracting party of suech
commodities; . '
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(111)

restrictions uscd by a contracting narty on the -
export of raw .naterials, in order to protect or

- pronnte a doncstic fabricatinz industry by assuring

an anple supply of natcerials; and

(iv) export restrictions uscd by a contracting party to
avoid pricc conmpetition anong e pnsrters,
General Considerations L, 1In the discussions of the

dorking Party, there cuaersged
thrce lnportant general

points, viz:

(a)

(b)

(e)

In the casc >f ecach of thesc four practices, it is
assunied for the purposc of this discussion %hat
the prae .o is maintained for the purposcs
described, and is not justified on othcr grounds
for vhich the General .grec.ient spoeifically
pernits export restrictions to be used,

During thec pcrind of provisional application of the
Gencral .grocment, contracting partics nay be
entitled under paragraph 1 of the Protocol »f
Provisional .pnlication »r of the .nnecy Protncol
of iccession (which rcquires contracting partics

to apply Fart II of the .grcenent "to the fullest
extent not inconsistent with existing legislatinn')
to maintain certain exvport restrictis-ns requircd

by cxisting lezislation which are not consistent
with Part II of the ..grece.ent.

Nothing in thec ..greencnt confers rights on a non-
contracting party, but it is recognised that
relations between a contracting party and a non-
contracting party nay, in certain circumstancces,
affect the contractuai oblizations between
contracting parties. .

Given thesc three significant qualifications, certain
useful conclusions can be reached with respect to the typcs
of export restrictions listed above in their relation to the
provisions of the .Lgreenent,

Discussion of Type (i) 5, Three variants of this prac-
Qbtaining Import Restriction tice were nentioned at various
Relaxation stages of the Working Party's
deliberations:
(a) Tyinz-in export licences for certain specific

()

(e)

cormodities with the grant by another varty of
import liccnces for certain other specified
oroducts of the exnorter;

In the course of negotiating lists of expnorts and
inports in bilateral agrcoments, requiring corlitit-
rments to pernit the import of certain stated
products as a guid pro guo for including on an
export list certain other products; and

Employing the threat ~f oxport restrictions as a
bargaininz weapon for obtaining the rela ation of
inport restrictions.

6. 4s rezards method (a), in particular, the ‘iorking Party
corl?® not find any provisions in the Agregment which would
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Justify the linkinz of the issue of cxport licences for a
particular product with the purchasc by another contracting
party of any other particular product.

- 7. More generally, in cach of the thrcc cases, a contracting
party throuzh the usc >f cxporrt restrictions would be seeking
to obtain fro:: anosther contracting party the relaxation of
balance-of-paymnent inmort restrictions, It was printed out
that the oblizations >f the contracting parties to one
another regarding the use of balance-~nf-payment inport re-
strictions were governcd by .rticles XII to XIV of the
«greenent, It was agreed that the use of export restrictinons
as a bargaining wecapon to obtain the relaxation of iuport
restrictions was inconsistent with the provisions »f the
agrecuent, However, whether any particular export restric-
tion could justly be rcgarded as having the assuned purposes
would depend upon the facts in each particular case.

Discussion of Type (ii) 8. The suzzestion was made that
2rocuring Short Supnly export restrictions of this
Itens nature, although otherwise

appearing to be prohibited by
the ..grcenent, would in sonc circumstances be justified under
the provisions of parazraph II (a) of .rticle «X, The
Working Party discussed the provisg to that paragraph re-
quiring the observatlon of the principle of equitable shares
for all contracting partics in the distribution of the
international supply of a product in local or general short
supply, and noted that the word "equitable" is used in
paragraph II(a) of article XX and not the word "non-discrini-
natory" which is used in .rticle XIII.

9, In respect of this type of restriction, general agrecnent{
existed on the following statenents:

(a) .part fron the provisions of parazraph II(a) of
Article XX, the practice referred to was inconsis-
tent with %he provisiosns of the .greenent.

(b) 4lthough the requirement of paragraph II(a) of
article XX relates to the total internatisnal
supply and not to the sunply of an individual
contracting party, nevertheless if a contracting
party diverts an excessive share of its own supply
to individual countries (which may or mnay not be
contracting parties) this will defeat the principle
that all contracting parties are entitled to an
equitable share of the internatinnal supply of such
a product,

(¢) What would not be regarded as an cquitable share if
it werc the result »f a unilateral allotnent by a
contracting party could not anpropriately be
defended as equitable within the ncaninz of para-
graph II(a) of .rticle XX sinply because it had been
the consequence of an agrcement between two
contracting parties, :

(d) The detcrnaination »f what is "equitable' to all the
contracting parties in any given set of cilrcumstan-
ces will depend upon the facts in those
circunstances., '
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Discussion of YWype [iii) 10. It wos nnted at the outsct
Pronotlnz,: Uo;o,&;g of the discussion that the
Fabricatinz Industryv wagrecnent ¢ontains no

provision which would justify
the usc of cxnort restrichisns with the stated notivatinn,.

11. However, it wns pointed out that restrictinns on eixports
ts> assure esscntial quantitics »f dxiestic natorials t5 a
donestic prcccsswng 1ndn=ur" nightt be justified under para-
graph I (i) of .rticle XV whon associ°ted with a governnental
stablllz"tjon nLan ‘nvo¢V¢ng the maintenance of a lower »nrice
for the naterial than uee- il on the world nariet, provided
restrictj TS WerS LUq"deuIld“anory did not opurntc to
inecrease the oxporis of or the pLatcctlon afforded t> the
donestic industry and achcr‘u th the other linitatisns con-
tained ir the preanble to .srticle X, The orking Party
agreed taat the cxempsion of export restrictinns assaciated
with governmental stabilizatisn plans containcd in paragravh
I (1) of urticle XX night, in certain circunstances, be
difficult to interpret, si.ce a stabilization plan which
naintains the dlesbic price at a level below the world
price will incviizo y afford sone advantage to the dorestic
inlusi. s, pavagraph I (i) refers to an inercase in the pro-
tection affardcd Lo +hg industry by the export restrictlon
but it =may de difficult in zractice to distinsuish between
the effocts of ihe stabilization plan and the cffects of
the restriction.

12, The ¥Working Party concluded that the .Lgrecient does not
authorizc the _400~i* . of restrictions upon the exngrt of

a rav naterial ‘n crdes to protect or pronote a donstic
industry, whethur by affordinzg a price advantage to that
industry for the purchase of its naterials, or by rcducing
the supply of unch natcrials available to foreizn coanetltors,
or by other neans, .wuwever, it was agrced that the question
of the objective of auy givcn expo2rt restriction would have
to be deteritined on the vasis of the facts in each individual
Sase.

13. There was so.c discussion of certain cases nentioned by
one delegation in which, on the one hand, a country would be
aalntalnlﬂ" GVpﬂr“ re s+rwc ions sn a raw nat :rial which had

the effect of: ~, . domestic industry processing that
material, and on the >ther hand would be naintaininz a
prohibition or a sevore restriction on imports of the finished

nroduct., There was general agreenient that in such a case a
contracting party, in coqs¢dbr1nv whether the exnort restric-
tions were JuRL«L.QJ by article XXz I(i), would have to zive
close exanination ©> the cuestion whether thosc export res-
trictions in fact operated t increase the protection affordcd
to the douestic industry.

Discussion o7 Tvne (iv). 1", The Working Party discussed a
oavoiding ralce Cuthting wide variety of circuastances

- in which exportation ey be
restricted in order o maiptain the export price. The cases
discusscd insliuded a comriodity wh\sv value i1izht be greatly
reduced if its sunply t- the world market were not controlled
and a ccrilditr whhse . 1 mrice was liable to be inpaired
by ‘the collusive achion .. 'mporters.

15. The Working Tarty . fcluded that whore export restric-
tions were in fact intend.Jd for the purpose of avolding con-
petiticn auony cxporiers and not for the purponses sct out in
the excepticn provisions 2f Jrticles X1 and XX, such restrice
tinns werc incmmsisient with the orovisiong »f the JLgrecnent.
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II. QUANTITATIVE IMPCRT RESTRICTIONS

16. The follewing provisions of the Agreement were
considered by the Working Party as thnse under which the
application of quantitative impeort restricticns cculd most
usefully be examined for the present purpcse:

Article XI; Article XIIj; Article XIIIj Article XIV

and Annex 35 Article XV, paragraph 9 (b); Article
XVIII; Article XIX3; and Lrticle XX. )
. L~
17: In discussing the application cf the Lgreement t~~
import restrictions applied fer protective, pr: Qigﬁfbnal or
other commercial purpcses, the Werking Par%y devoted its
main attention to two points, viz:-

(a) The fact that balance of payments restricticns
almost inevitably have the incidental effect of
protecting thase domestic industries which prcduce
the types of goods subject tc restriction, gnd cof
stimulating the development of these induvstries.
Lny consequent development of uneconcmic pr~ducticn
could interfere with the process cf remcving
balance of payments restricticns as and when the
Justification for such rdstrictions under the
Agreement disappearsed. '

(b) The evidence (derived inter alia in the course of
bilateral trade negctiations) (1) of the admini-
stration of impert restrictions in some countries
in a manner calculated tc afford urndue prntecticn;
beyend the nermal pretection accord ggg& tariffs
nr subsidies, to domestic ihdustridsf"8@nd . (2) «f
pressure exerted by industrial interests in some
countries on their govermments tr administer imp..r?
restrictions in such a manner.,

18. is regards (a) the Working Party has examined the
methods by which countries applying balance «f payments .
restrictions can seek tec minimise the undesirable incidental
protective effects resulting from such restrictions. Iie
number of such methods are emplcyed. by different countries
‘and wthers have been suggested in the cocurse cf the Working
Party's discussions. The Working Party has nct attempted
to discuss the question of how far the prcvisions »f the
wgreement might require countries to adopt such: techniques;

- but it has taken ncte in this cennection of the pr:visions
of sub-paragraph 2 (b) of Article XII that contracting
parties applying restrictians under sub-paragraph 2 (a) shall
pregressively relax them as cenditions imprave, maintaining
them only to the extent that the conditions specified in
that sub-paragraph still justify their applicaticn, and
ghall eliminate them when conditions wnuld no longeggﬂg;iify
their institution or maintenanee under that sub-par apho
It dces, hewever, suggest§that the Centracting Pariies shauld
cummend these me%hcds to Tthe individual cantracting parties
as useful metheods which countries might where pcssible
employ, in thelr own interests and in the spirit of the
Lgreement, in order tc stimulate efficiency on the part »f
their domestic industries and to prepare them for the time
when import restrictions can be relaxed ar rem->ved.
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19  Lccordingly, the Working Party draws the attention
of the Contra cting Parties to the following SlX measures:

(1) A4Lveiding encourugement of investment in
enterprises which could not survive without
thils type of protection beyend the period
.in which quantitative restrictions may be
legitimately malntqlned;

(ii) Finding frequqnt cppertunities to impress upon
producers whc w«re protected by balance-of-payments
restrictions the fact that these restrictions
are not permanent and will not be maintained
beyond the pericd of balance-—of-payment
difficulties;

(141) Administering balance-of -payments restrictions on
a flexible basis, and adjusting thocm to changing
circumstances, thercby impressing upon the pro-
tected industries the impermenent character of
the protection afforded by tne restrictions;

(iv) - .1llowing the importation of "token" amounts of
pr-ducts which otherwise would be excluded on
balance~of~payments grounds, in ¢rder to expose
domgstic producers of like commedities to at
least some foreign competition and to keep such
procicers constantly aware f the need uktimately
to be prepared to meet foreign competition;

(v) iLvoiding the allacation of quotas among the

: various supplying countries, cs far as balance=
wf-payment and tcchnical considerations  permit,
in favour of quotas which may be filled by more
than :ne country or of general licences unres-—
tricted in amount applying to the supplying
countries concerned;

(vi) .Lvoiding as far as possible narrow classificatiom
and restrictive definitions of products eligibie -
to enter under any given quota;

20. As regards (b), the Working Party noted that there
was evidence of a number Of types of misuse uf import
restrictions, in particular the following:~

Type (1) The maintenance by a country of balance-of=
payments restrictions which gave pricrity to imports
of particular products upon the basis of the ccm~-
petitiveness ur non-competitiveness of such imports
with a domestic industry, or which favoured particular
sources of supply upon a similar basis, in a manner
inconsistent with the provisions of urtlcles XII -
XIV and innex Je

i Unnecessery ebstacles placed by countries

in the way of full utilisation of import quotas,

€ege by administrative delays in the issue of impcrt
licences against those quotase In this connection,.
the Working Party took note of Lrticle XIII(2)(d), which
provides that, "no conditian§ or formalities shall
be imposed which would prevent any contracting party
from «tilising fully the share of any such total
quantity or value which has been allotted to it,
subjegt to impcrtation being made within any prescribed
period to which the qucta may relate."
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~ ‘ . .
Type (iii) Special restrictions on impcrts from a

particular country impnsed, not on balance-¢f-payments
prounds, but as a meanc of Ietallatlon, €efe against

a csuntry which has refused to conclude a bilateral
trade agreement with the country concerned.  The
Working Party took note in this connection of the non-
discrimination pravisions of Lrticle XIIT and cof the
limitations imposed by irticle XIV and [nnex J on the
freedom of countries during the post-war transitional
perlod to depart from the provisions of article XIII,

It appeared to the Working Party that insofar as these

types of practice were in fact carried con f.:r the purposes
indicated above and were not Juct,!led under the prcvisions
of irticles XII to XIV relating to the use of impert re~
strictions to protect the balance-of'-payments or under other
provisions of the GiLTT specificnlly permitting the use
import restrictions, they were inconsistent with the vre~
visions of the ..greement, and might apprcpriately be the
subject of complaint to the CONTR.CTING.P..RTIES. Mcrecver
it appeared t» the Working Farty that it was not particular iy
relevant to the ;grcement whether such practices were
allowed unilaterally ¢r in the c-urse T bilate ral
negotiationse.

\
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III, RECOMMENDATIORS

Recommendations proposed by the representative of the United States:

1) That the Contracting Parties approve Section I of this
report and endorse its conclusionsg

2) That the Contracting Parties express their recognition
of the fact that these conclusions will be of greatest utility,
1f officials engaged in the operation of trade controls and in
the negotiation of trade agreements are thoroughly famliliar with
them, and recommend that the contracting parties take all
reasonable measures. to accomplish that objective; and

3) That the Contracting Parties recommend further that the
contracting parties review thelr present systems of export'
controls for thelrconslstency with the conclusions of thi:u-
Report.

Recommendation provosed by the representative of Belgium:

The Working Party recommends that the repori proipared by
it be brought by the Governments of the contracting parties to
the attention of the officials and departments respcnsible for
establishing, allccating and ensuring the implementation of
quotas, and iikewise th the notice of the officlals responsible
for negotiating bilateral agreements. .

The Working Party suggests that the contracting parties
should recommend to their Governments that they .impress on the
above-mentioned officials and departments the necessity of
taking due note of the provisions of the fleneral Agreement
governing the application of quantitative restrictions and of
avoiding ‘the abuses mentioned in the report.

The more clcsely the Governments, officials and departments
concerned keep to thils recommendation; the greater wlll be the
possibility of ensuring that countries considering themselves
adversely affected by the misapplication of the General Agree-
ment will be relleved of the necessity of initlating the
procedure for submitting comrlaints set forth in Article XII.
paragraph 4(d) and Article XXIII, paragraph 2,

IV, THE REVIEW OF QUANTITATIVE IMPORT RESTRICTIONS
REQUIRED BY ARTICLD XII:L (D)

Provposal by the Chairman of the Working Partv:

(1) That this Working Party,; in its report to the Contracting
Parties on this item in 1its terms of reference, should draw
attention to the close connection between the XII:X(b) review
and the XIV:1(g) report and point out that in consequence the
Working Party has not felt able to reach any final conclusion
on what appears to it to be one aspect of a larger question,

(2) The Working Party should nevertheless suggest to the
Contracting Parties a procedure somewhat on he following lines:
Assuming that the Contracting Parties complete the first report
on XIV:1(g) at this session, the Secretarilat be Instructed to
prepare for submission to the next session of the Contractin
Parties a draft questionnaire deslgned *o cover both XII:4(b) and
XIV:1(g), In preparing this draft the Secretariat should study
the more comprehensive replies tc the first Article XIV:1(g)
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questionnaire, and take into account the discussion of these
replies in the Working Party as well as the relevant provisions
of the General aAgreement on Tariffs and Trade,

(3) This questionnaire should be considered by the
Contracting Parties at their Fifth Session with a view to 1ts
being issued to contracting parties about the end of 1950.

The replies to this questionnaire would be required in time for
a draft report to be prepared for consideration at the Sixth
Session of the Contracting Parties as a basis for the second
report under XIV:1(g) and the review referred to in XII:4(b).

Proposal by the representative of Belgium:

The Working Party accordingly recommends that the revlies
should provide, inter alia, the following information:

(1) A general description of the administrative system
governing restrictive measures (non-quota licences, global
quotas, quotas allocated to certain countries either by bila-
teral agreements or unilaterally)

(2) A detailed list of the item numbers covered by quanti-
tative import restrictions under Articles XII or XIV, In
respect of each item, information should be given for each of
the contracting parties as to:

(1) the number of import licences actually issued during
the last reference year (i.e. 1950)j

(1) whether the allocation as between countries had
been previously made (by quota agreement or unila~
teral decision): particulars of the quota previously
allocated for the reference period in question, with
reasons for such allocationg

(111) the volume of imports for a pre-war reference year
to §§ fixed by the Contracting Parties (1937 or
1938)

(1v) the volume of imports to be authorized for next year
(i.e., 1951);

(v) estimated additional volume of imports which would
have been effected in the absence of restrictions.

(3) Copies of the laws and decrees governing the establish~
ment of import quotas and of the bilateral agreements concluded
during the last completed period,

Recommendation proposed by the representative of the United States:

That the Contracting Parties instruct the Secretariat to
prepare a questionnaire for consideration at the Fifth Session
of the Contracting Parties and for use at an early date there-~
after, to determine the nature and extent of existing quanti-
tative restrictions on exports which contracting parties
malntain pursuant to the exceptions contained in the provisions
of Article XI to Article XX or pursuant te the Protocol of
Provisional Application.
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Proposal by the representative of Canada:

The Carnadian Delegation believes that the review called
for under Article XII:4{:) could profitably apply to export
resirictionc as well as import restrictions, article XI, 1,
ptohibits expor+ restrictions as well as import restrictions
and Ar*i~sle XII sets forth ex~eptions to -he general rule which
are permissitle for countries in balance >f payments difficulties.
If the review called for in arti:le XII:%(h) covers the whole
field of quan*itative restrictio:s on exports as well as imports
it will help ensure that legitimate use 1s being made of the
relevant provisions of the Agreement. It will provide infcr-
mation of great usefulness to the CONTRACTING PARTIES in the
study of common problems . ., . « » o

It is therefore proposed that the Secretariat be hstructed
by the CONTRACTING PARTIES to ccllect, assemble and summarize
information on the subject of export restrictions and thelr
administration, This may be undertaken in connection with the
questionnaire to be used on the corresponding subject of import
restrictions under Article XII:4 (%),

It 1s also prcposed that tThe Secretariat make enquiries at
the same time to discover to what extent individual contracting

parties are complying with the provisions of paragraph 1 of
Article X,




