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I, INTRCDUCTION

1. The Working Party examined with the delegations of
Australia and Chile the factual situation resulting from the
removal, on the lst July 1949? of nitrate of soda from the pool
of nitrogenous fertilisers which is subsidised by the Australian
Government. It then considered wanether the measure ta%en by the
Australian government constituted a failure by the Australian

government to-carry out its obligations under the Agreement,
within the terms of Article XXIII.

Having come to the conclusion that the measure taken by the
Australian government did not conflict with the provisions of
the Agreement, the Working Party then examined whether the
Australian measure had nullified or impaired the tariff con-
cession granted by Australia to Chile on nitrate of soda in
1947, and agreed on the text of a recommendation which, in its
opinion, would best assist the Australian and Chilean govern-
ments to arrive at a .satisfactory adjustment.

II, THE FACTS OF THE CASE

2. Prior to the out-break of war in }939, ammonium sulphate
was Cls*ributed in Australia by a com:iercial pooling arrange-
ment operated by Nitrogenous Fertilisers Pty. Ltd;, a private
enterprise; that corporation bought ammonium sulphate from

the local oroducers (both by-product and synthetic sulphate)
and frou foreign sources of supply; the ammonium sulphate from
all sources was sold to consumers at a uniform price, The dis-

trivution of imported sodium nitratc was cffccted by indepen-
dent agcencics, :

3. In view of the scarcity of ammonium sulphate during the
war, thc Australian government purchased sodium nitrate from
abroad and appointcd Nitrogenous Fertiliscrs Pty. Ltd, to act
as distributing agent for the Commonwealth for all nitrogonous
fertiliscrs, which were sold to consumers at.a uniform price
of £A 16,10 per ton, During the first year of the operation
of the pooling arrangcment, the company could, supply the market
without any loss; during the later years, the Ausgtralian
goverament undcrtook to meet the déficit of the dempany on the
sales of both ammonium sulphate and sodium nitrate. This
financial supprori by the Coumonwealth gevernment had the effcct
of a subsidy on imported fertilisers.
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As from lst July 1949, Nitrogeunous Fertilisers Pty. Ltd.

reverted t¢ the pre-war commercial shannels. The Augtralian
goveramant continued, however, to purchase abroad ammonium
sulphate whicn it sold to Nitrogenous Fertilisers Pty. Ltd. at
landed cost. The retail price of ammonium sulphate, both
doinestic and imported, was no longer fixed by govecrnment con-
trol; the price, therefore, rose by stages tn £A, 22,10 per ton
but the Australian governmcnt agreed to meet any loss on pro-
curcment or disposition of sulphate which migit be incurred by
Nitrogenous Fertilisers Pty. Ltd., up t2 an amount of -approxi-
nately &L, -500.000,

5

On the basis of information supplied by the Australian

reprcsentative, the financial implications of that arrangcment
for 1949-50 may be summarised as follows:

a)

b)

6.

. S T 2, 3.
tons estimated re- retall price Gross
tail price on under the differ-
a commercial pooling ence
basis ' arrange- between
ments columns
. 1l and 2
donestic supply of sulphate
by-products 15,000 ZA, 15;10;
SynthG tic . .o ) ﬂ.} 22910 ] J‘£A30’000
products = 30,000 £A, 25 ) :
foreign §upé;z af suphatg
sources 26,700 £4. 31. 0 - £4 22.,10)  approx.
| g4, 33.0 - . J. .+£4275,000

Notg: The weilghted average of £ quantities of ammonium

sulphate listed under a) . x.»d b) above at the prices
indicated in column (1) would give a selling price
of- £A, 25.12 in the absence of a subsidw-. However,
as some elements of cost cannot be est! ted with -
pcerfect accuracy, the figure of £, 28 pur, ton was
indicated by the dustralian reprasentative as a
fair maximum sclling price of armmonium sulphate
through Nitrogenous Fertilisers Pty. Ltd. pooling
arrangenent if no subsidy were maintained.

' The subsidy on sulphate of amaonia was maintained because,

inter alia, users of that fertiliser would have been prevented,
by domestic price control and long-term contracts, from in-
creasing thelr selling price in order to take account of the
increased cost of ammeniun sulphate which would have resulted

fyonx the diseontinuance of the subsidy. The same conditions
"~ did not exist in the casc of sodium nitrate as the agricultural

producers who used most .of that fertiliser were no longer subject
to price control arsangements and a lcquate sunvlies to meet all
demands vere availablw, The un-subsidised retall price of

nitrate of r:da is esiimated at £u, 23.10 by the Peprosentative

of Australix and at £3, 31.10 by~ the representative of Chile,
These prices.may be.cespared with the. pidce of £4L.28.per ton:
for ammonium sulpiate weferred o in the above note,
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The fustralian imnorts of sodium nitrate during the post-
war period were limited to the amounts allocated by the IEFC
until Junc 19%9, The total imports mainly for industrial
purposcs are estimated at about 14,000 tons for 1949-1550 as
compared with about 7,000 tons for 1948-194%9, However, the
Workiig Party took notc of th.. information supplied by the
sustralian representative th~t the agricultural decmand for
nitrate of soda had dropped from 6,300 tons in 1947-48 to 450
tons in 1948-49 (when nitratc of soda was sold under the pooling
arrangement at the same pricc and on the same conditions as
sulphate of ammonia)and the samc amdunt will probably be used in
agriculture in 1949-50 under the new arrangements, The Chilean
representative stated that daring 1948/49 nitrate of soda was
not sold under the same conditions as sulphate of ammonia, as
the whole ailocation made that year by the IEFC to Australia
was assigned by the Australinn Government for industrial
purpsses and due only to Chile's reitcrated petitions was 450
tons withdrawn from industrial stocks and given to agricultural

uses, leaving thercfore a de.and of more than 3000 tons without
fulfilment, . .

IITI, CONSISTENCY OF THE AUSTRALIAN ME.,LSURES WITH THE PROVISIONS
OF THE GENERAL .GREEMENT ,

7 The removal of nitrate »f soda from the pooling arrange-
nents did not involve any prohibition or restriction on the
import of sodium nitrate and did not institute any tax or
internal charge on that product. The ‘orking Party concluded
therefore that the provisions of paragraph 1 of article XI and
of paragraph 2 of ..rticle III were not relevant.

8. ALs regards the applicability of .rticle I to the Australian
neasure, the Working Party noted that the Gencral igreement

nade a distinction betwren "like products" and "directly
conpetitive or substitutable products". This distinction is
clearly brought out in parasraph 2 of .rticle III, read in
conjunction with the interpretative note to that paragraph.

The nmost-favoured-nation treatment clause in the General .grece-
ment is linited to "like procducts". Without trying to give a
definition of "like products" and leaving aside the guestion
whether the two fertilisers are directly conp.titive, the
Working Party reached the conclusion that they were not to be
considered as "like products'" within the terms of .irticle I,

In the Australian tariff the two products are listed as separate
itens and enjoy different treatment. Nitrate of soda is
classified as item 403 (C) and sulphate of ammonia as item

271 (B). Whereas nitrate of soda is ad.itted free both in the
preferential and most-favoured-nation tariff, sulphate of
ammonia is admitted free only for the preferential area and is
subject to a duty of 1234 for the m-f-n countries; moreover,

in the case of nitrate of soda the rate is bound whereas no
binding has been agrced upon for sulphate of ammonia. In the
tariffs of other countries the two products are listed separate-
ly; in certain casus the rate is the same but in others the
treatment is different; for instance in the casc cf the United
Kingdon nitrate of soda is adaitted free whercas a duty of £l
per ton is levied on ammoniuwn sulphate, ~

9, In view of the fact that paragraph 4 of .rticle III refers
to "like products" the provisions of that paragraph are not
applicable to the vresent casc for the rcasons set out in
paragraph 8 above. .s regarcs the provisions of paragrapnh 9 of
the same .rticle, the Working Party was informed that a maximum
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selling price for smmonisru silphate was no longer fixed by gove-
ernmental action and, in vy avent, noted that Australia had .
considered the Chilcan c‘*ol tnt and hnd made an cffer within the
terms of that puragltub, itace Lt was not found that any of the
substantive provisicnz ¢i r.oticle IIX warﬂ applicavle; the exception
contained in prorigrart & 30 Ly not r“‘v«anto

10. ' The Working Party “ooun croninzd whether the Australian gov-
ernment had compliazd -:» i g s of Article XVI or. subsidiese
It noted thet, alguur;l nolsoarsnicle is drafted 1a very generel
terms, the type of rubeld. wieh It was intended to zover was the
financial aid given by n Jovce rueny €Y sunnort 1ts Jomestic pro-
duction and to impeove il ccupovicive poesition eitnsr con the
domestic market ox on f~rreng markarts.

ct

Bven if it ig assurcs Lot thoe meintenance of tae australian
subsidy on ammoniun sulihits g covered by the terms of aAnticle
XVI; it does ro* scem tha- ; LU'“HW"_dn govermment's acoion has
been in conflict wisk the cisisnag of that Article. Tt is
recognised t4cL Ghu Lgntff~;1¢3 Tarties hove not haen notiried by
the Lustralien Govermuw.at 0 vie malatennnee of Uhay subsidy, but
the Working Pavtr noraed £+ . She precedurnl "“r;ng,m;&ic for such

notificaticns uvrder ..riicie 70 muve only bkean apuroved by the
Contracting Po ~tl

&
NSERENE VIR A cEeh Il

svesoat pessing, and that tley oaly
require notificeti n ~i&oz omrsicion ol the messute..  Mereover,
the Chilean :cxo;*mnnt hee rot gatlorad auy aniory frow this
failure to notify the C @ ipsonuns }¢~**@. i3 iv iz “*fsb¢i:aeu that

the Chilean Cowsul General nod an apocrtuaity to disrass this
matter with the fustralica authorisics be_uro the decosion to dis-
continue the subsidy on codln nity 4*0 Fad he n canjorani- Zhe
hustralien chernmunt has diarussel with The Chilcan Govecnment

> !

the poss:bility of _"m.umng thr cifecuas ol oo subsrdivs- tion and

X
I3

has als:y agreed to discuss tho uatier with the Contracting Porties,
in accordance with the provisions of ' :

t,ir . L,"IO

1l: W.ihin the te'mc of ver rence ¢ v
examination cf the relgvont provisions o groemen+ thus
led it to the conclug*oa that o evidoen: o scinted to

out its

show that the Auvstrelian Cuovernmanat hod
obligations under Tiie ;;fecrUuti

IV, NULDIFIC.TIICK On ILTLIGMENT OF =B CCNCESSIONS
GRANTEL WO CHLT G =00 iM Wil

12¢ The Wovking Dol noxs sonsidercd wWietner tac injary which
the Government of Coie =uod Lt had snirforad represontod A nulli-
fication or imruirment orf a moraefit reervrrg to Chiie directly or
indirectly unde - Tow ooor:loegracsnoat and was therervre subject

to the provisisus on Sotiche LN It wne agroed that such im-

pairmeut would
which rusultad ‘"tti'g e conpu

1Jan Govcrnment
- v 4
sodiwwi nitrave i arnmoniur Su«vhhvu coniid not Poa ofu; Vi have been

antiuipated by L. uhALuau Coseroniant oi the time it ncgotiated
for the duty o htand’neg con ~3ﬂ-‘" nitrate, talking into considera-
tion all uerLinﬁ L ¢ir amstasces 2udi Sue provisions cf the General

Lgreement. The W ovking Perly tock wte cf thc facts that neither
fertilizer whs udl"”l°6d Hofore the wor, that the Lustralian
Government hnd ~rplicd uniler ity war pewelrs a subsidy to both

sodium nitrnte cnd caononium salphate at Lhe same tinme, and that, in
the light o th: geat.-war ferrilizcer shertuge, the subsidy was still
maintained at Suc Lire of the toL7 tapd £ ncgotiations:  The
Working Party “Ohcluduﬂ, ther*fvr,, that t%e Governuent of Chile had
reasin to assu e, duriu, these negotiaticns, that the war-tine
fertilizer subsidy wwuld ot be remeved fron-scidiwn altrate

befrre it was recoved fLoon am oniuwa salphate: For those

v
d
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reasons, it - also concluded that the ..ustralian actio-n should
be considered as relating to a benefit accruing to Chile under
the .greeiment and that it was therefore subject to the provisions
of .rticle XXIII. 1In reachinz this conclusisn, however, the
Working Party considered that the removal of a subsidy, in
itself, would n>t normally result in nullification or impairment.
In the casc under consideratinn, the ineqguality created and

the treatiment that Chile could reasonably have expected at the
time of the negotiation, after taking into consideration all
vertinent circunstances, including the circumstances mentioned
above, and the provisions of the General .greenent, were
impor%ant elenents in the i'orking Party!s conclusion.

The situation in this casec is different from that which
would have arisen fron the granting of a new subsidy on one
of the two conmpeting products, In such a case, given.the
freedon under the General ..greerment of the Aus%ralian Governnent
to inmpose subsidies and to choose the classification on which a
particular subsidy could be granted, it would be more difficult
to say that the Chilean Government had reasonably relied on the
continuation of the same treatment for the tuo products. In
the mresent case, hywever, the .ustralian Governnent, in
granting a subsidy on account of the wartime fertilizer shortagc
and continuing it in the post-war period, had grouped the two
fertilizers together and treated thenm uniformly. Under such
circunstances it would seem that the Chilean Government could
reasonably assune that the subsidy would remaln equally appli-
cable to both fertilizers so long as there remained a local
nitrogenous fertilizer shortage. The Working Party has no
intention of implying that the action taken by the dustralian
Governnent was unreasonable but sinply that the Chilean
Government could not have been expected during the negotiatlions
in 1947 to have foreseen such action or the reasons which led
tn it,

13. Having thus concluded that there was a prima facie case
that the value of a concession granted to Chile had been
inpaired as a result of a neasure which did not confliect with
the provisions of the General ..greement, the Working Party
considered the best nethod of assessing the extent of such
inpairanent. .s indicated above, the Working Party came to the
conclusion that there w~s no infringement of the .greenent by
sustraliay and, since Chile had not applied for a release fron
any of 1ts obligati>ns under the pravisions of the last two
sentences of paragraph 2 of Article XXIII, and it was ndreover
hoped that an adjustnent of the matter satisfactory to both
parties could be reached (without prejudice to the views of
either on the merits »f the case), it was not necessary for the
Working Party to consiler whether the above-nentioned provisions
were applicable to the case.

1%, The Chilean representative stated that his government diad
nnt press for a discussion of the question of the degree of
damage sustained and would be satisfied if an arrangement could
be nade to remove the cause of the present competitive inequality
between the two fertilizers. Such an arrangenent would not
necessarily invnlve the restoration of the_previous nethod of
subsidizationn, The Chilean representative suggested that no
subsidy be granted for both fertilizers or that, if the
Australian Governnent wishes to subsidize certain agricultural
products, the subsidy nizht be paid on fertilizer used by the
producers of those crops which it desires to subsidize, without
distinction between types of fertilizer, Thus, wherever one
nitrogenous fertilizer is subsldized for a par%icular crop, the
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other would receive equal subsidization,

15, is the declarcd intintinn »f the .ustralian Goverament in
naintaining the subsidy »n amroniun sulrhate wns to zive
financial aid, n~t to thc produccrs of a certain type of
fertilizer, bat £> the hroiuCFra of certain crops, whose
selling prlce was linited by pricc control and who yreferrcd to
use aimoniun sulpyhnte for technical reasouns, 1rraspbct1Vv of
price considerations, the Working Party came > the conclusion
that a satisfactory ac; - taent wouli be achieved if the
iustralian Govermiont could consiler the possibility of :10difying
the present arrangements in such a way as tn achicve that
object while giving to ths twos vym.s of fertilizers cqual
opportunity to comnete on its narket.

16, In the lizht of the consideratinns set out above the
Working Party wishcs to submit to the Contracting Parties the
follow1n~ draft ruCO..LHJQtlDH which, in its opininn. would
best assist the .ustralian and Chllgqn Governnents t> arrive
at a satisfactory =~2justiicnt. In naking this recommendation
the Jorkin< Party wishes to draw attentisn to »ne point of
particular imnortance, Thore is in their view nothing in
article XXIII which would cupower the Contracting Parties to
require a contracting party to withdraw or reducc a consumption
subsidy such as that ﬂppliyd by the Governnent of Justralia

to amnoniun sulnhate, and the rcocowriendation iade by the
Working Party shvuld no2t bo takeon to imply the contrary, The
ultinate poucr 2f the Contrecting Partics undoer Article XXTIIT
1s that of authorizing an affected contracling party to suspend
the apnlicatiosn »f anpropriatce obligatiosns under the Gencral
agreenent., The sole reason why the adjustioent of subsidies to
remove any convnctitive incquality between the two products
arising from subsidizatio>n is recomienicd is fthat, in this
narticular casc, it hanpens thnt such actinn anpcears to afford
the bist prospect of an adjustiient of the matter satisfactory
to both nartics,

)
2

17. The following is the ®xt of the draft recomnendation
subnitted by the vorkinz Party to the Contracting Parties

/ The Contractinz Partics recommcend that the .wustralian
Governnont con51dar with duu regard to its policy of
stabilizing the cost f production of ccrtain crops,
means to remnove any comnctitive inequality betwecn the
twn products which nay in practice exist as a result
of thc rendrval »f nitrate of soda froa thoe sperations
of thc subsidized pool Sf nitrozendus fertilisorsand
covsunicatc the rosults of their consideration to the
Chilean Government, and that the two parties report
t3 the Contractinz Partics at the next Session, 7



