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I. INTRODUCTION

1, The WPrking ?arty exawined. xith the delegations of
Australia and Chile the factual situation resulting from the
,emoralX on the 1st 4uly 19+9 of nitrate of soda from the pool
of nitrogenous fertilisers which is subsidised by the Australian
Government. It then. conswhered v.ether the measure taken by the
Australian governmsnt condtitutea. a failure by the Australian
government to carry out its obligations under the Agreement,
within the terms of Article XXIII.

Having come to the conclusion that the meakure talen by the
Australian. government did notcconfliot with the provifions o;
thm Agreerent, the Working Party then examined whether the
Australian measure haf nulli±ied or impaired the tariff con-
cession granted by Australia to Chile on nitrate of soda in
19+7, and agreed on theftext oP a recommendation which, in its
opinion, would best assist the Australian. and Chilean govern-
ments to arrive at a satisfactosy adjuStment.

2. Prier to the okt-breaK of 1ar in mmoniumrenmoni sulphate
tas cli5ributed in Australia mmer cone:.cial pooling arrange-
ment operated by Nitsogenou3. Fertilisers P.,. Ltd y a private
ent;rprise that corporation bmmonium.;i.on sulphate from
the local produoers (bath by-product and synthetic sulphate)
mnd fro: foreign sources of supplymmoniumnimonim sulphate from
ail sources wasoscld ta eonsurnerunit a £inform price. The dis.-
tributionl of imported sodium nitrate was effected by indepen-
eent agoncies.

3e In vice oc tco seareimmoniuminmoniu sulphate during the
war, the Australianmenternxne3 purchased sodium nitrate from
abroad. and appointed Nitrogenous Feetillisors Pty. Ltc. to aet
as distributing agent formmon eonin-waalth for allenitroganous
fertilisecs, whieh were scld to ronsumeis atformuni±'er prico
of LA 16.10 par ton. Durifg the ±irst year of the operation
of the pooling arrangemencompanyeomp.an could. supply the market
without any loss during the later years, thelAustra1ian
government undeotook taheeet tlw deficit companyecampan on the
sales af both. mmmoliun suiphate and sodium niTrate. Rhis
tinancial support bymmon Coniiinwealth government. had the effort
of a subsidy on imported fertilisers.
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4. As from 1st July 1949, Nitrogenous Fertilisers Pty. Ltd.
ceased to distribu". sodium nitrate, the tradeofwhichich
reverteo te theepro-war commercichannelsne1. The Australian
gonment i'm continued, however, tu p'rchase abroad ammonium
sulphate which it sold to Nitrogenous Fortilisors Pty. Ltd, at
landed cost. The retail price ommoniumoni sulphate, both
doiestic and imported, was no longer fixed byvgo.ernment con-
trol; the price, therefore, rose by stages £o LA. 22.10 per ton
but the Australian government; agreed te meet any loss on pro-
ementine or disposition of sulphate which hig.t be incurred by
Notrnourio Fertilisers Pty. .tdv up to amount n~t of aopr-xi.
elyi£t LA. 500.000.

5. On the basis offormhruation supplied by the Australian
representative, tfe Linancial implications of that arrangement
for419+9.-50 may bemmarisecd .d as follows:

* - ~~~2.3.
tons estimated re- retail price Gross

taif price on under the dif'er-
a commercial pooling ence
basis arrange- between

rnent colunin
1 and 2

a) domestic supDll of sulphate
by-products 15,000 LA . 15.10)

synthGtic A 0 £A 0, ) £. 22.1.lL1A3OS000
products 30,000 LA. 25 )

b) foe 5urîvcfs;hi
various
1. c0s- £6, 7cx LA.X 31. O LA 22.810) approx.

£A. 33.0 -£ 275,000

tltf The wecightcd averagme oS tk. quantities of amonuum
sulphac listed under a)r. ;.'d b) above at the p.ices
indicated in coluin (1) would give a selling price
of LA. 25.12 in tHe avsence of a subsidy. ?owever,
as some elemeimated cost cannot be est. *3te with
perfec £A.ccurery, the figure oft, 28 ps. ton was
indicateseby the Australian reprsosntative as a
fair mmmomummselling price of anroniux sulphate
threugh Nitragenous Fertilisors Pty. Ltd. pooling
arrangennt if ne subsidy wzre maintained.

6. The suoniay on sulphate of ammenin was maintained because,
inter alia, users of that fertiliser w,uld have been prevented
by domstic pricm control and long-terricontracts, from in-
creasing their selling price in ordor to take account of the
increased cost of auncniur.i suiphate which would have resulted
frora the disotntiriuance of the subsidy. The sanie conditions
*did not exist in the case cf sodium nitrate as the agr.icultu.raî
producers who used most .of that fertiliser were no longer subject
to price central ar- ngcmr.ents and a ½.quate su-clics to meet aill
e mands xiore avai1labl- The un-subsidised retail price of
nitrate ai'£Aoda is estimatereat L;. 33.10 by the 2wpresentative
.t 1u10ral ehand et LA, 3S..1 bfEtbe representative o± Chile,
omparepriith aay bericexpared w±Abethe. piVe . £L..28. par ton.
for arlrmoeiium sulpWate deferred to in the above note.
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The Australian imports of sodium nitrate during the post-
war period were limited to the amounts allocated by the IEFC
until June 1949, The total imports mainly for industrial
purposes are estmated at about 14,000 tons for 1949-1950 as
compared. with about 7,000 tons for 1948-1949. However, the
Working Party took note of the information supplied by the
Australian representative that the agricultural demand for
nitrate of soda had dropped from 6,300 tons in 1947-48 to 450
tons in 1948-49 (when nitrate of soda was sold. under the pooling
arrangement at the same price and on the same conditions as
sulphate of ammonia) and the same amount will probably be used in
agriculture in 1949-50 under the new arrangements. The Chilean
representative stated that during 1948/49 nitrate of soda was
not sold under the same conditions as sulphate of ammonia as
the whole allocation made that year by the IEFC to Australia
was assigned by the Australian Government for industrial
purposes and due only to Chile's reiterated petitions was 450
tons withdrawn from industrial stocks and given to agricultural
uses, leaving therefore a demand of more than 3000 tons without
fulfilment.

III. CONSISTENCY OF THE AUSTRALIAN MEASURES WITH THE PROVISIONS
OF .THE GENERAL AGREEMENT

7. The removal of nitrate of soda ffrom the pooling arrange-
ments did not involve any prohibition or restriction on the
import of sodium nitrate and did not institute any tax or
internal charge on that product. The workingg Party concluded
therefore that the provisions of paragraph 1 of Article XI and
of paragraph 2 of Article III were not relevant.

8, As regards the applicability of Article I to the Australian
measure, the Working Party noted that the General Agreernent
made a distinction between "like products" and "directly
competitive or substitutable products". This distinction is
clearly brought out in paragraph 2 of Article III, read in
conjunction with the interpretative note to that paragraph.
The most-favoured-nation treatment clause in the General Agree-
ment is limited to "like products". Without trying to give a
definition of "like products" and leaving aside the question
whether the two fertilisers are directly competitive, the
Working Party reached the conclusion that they were not to be
considered as "like products" within the terms of Article I,
In the Australian tariff the two products are listed as separate
items and enjoy different treatment. Nitrate of soda is
classified as item 403 (C) and sulphate of ammonia as item
271 (B). Whereas nitrate of soda is admitted free both in the
preferential and most-favoured-nation tariff, sulphate of
ammonia is admitted free only for the preferential area and is
subject to a duty of 12½% for the m-f-n countries; moreover,
in the case of nitrate of soda the rate is bound whereas no
binding has been agreed upon for sulphate of ammonia. In the
tariffs of other countries the two products are listed separate-
ly; in certain cases the rate is the same but in others the
treatment is different; for instance in the case cf the United
Kingdom nitrate of soda is admitted free whereas a duty of £4
per ton is levied on ammoniun sulphate.

9. In view of the fact that paragraph 4 of Article III refers
to "'like products" t'he provisions of that paragraph are not
applicable ta tho lDresont case for the rcasons set eut in
paragraph 8 above. A=s regarcfs the provisions oîL paragraph 9 OI
the sal.îe ,;rticle, the Working Party was informed. that a maximum
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selling price for ammonium sulphate was no longer fixed by gov- gov-
ntal enta2 action in my event, noted 1, no tuat Avstralia had.
considered. tilean complaint and had made an offer within the e.'f withinin tho
teraph Since it was not found that any of the otir4.d th.ït anf the
of Article III were applicable, the I w.rcion.ieabie. the except.Lo

ph tained. in. p& ;gr.r. c.. .ixt reLovan.t.

y . The Working .'a <. he Australian gov-er ti.e '.ustrr1ia:i g.
ernent hao cAmpLi'. 't...n subdicf L.ticle XVI o.. subsdies.
It noted di.t,eaitn -' ic2..neralraftod ic± very ger±ei.
terms, thit was intended to cover was n in.onde.1 te .cver wa the
a nanci.i aid to support its domestic pro-.I: t sur.r.r. its 3.omic pro-
ition either on the np±Qv. . y.sLLion eith.r on. t.
domestic rarket o. on. t-;: :r: irWm..

,aintenance of the Australian-;'; .;f:j rn.ntcnance cf trie Ara.lian
covered by the terms ofArticle» .... C..T.Cd b;' the terIr!s cf .:tic.Le
XVInment's action hasj. tbr» .r .w' r Ki.n gcverrm.ntr s ac.t10fl as
ticle It is fli.ot .i;b U-. s- .ïv; .i' th.t f.r. It is
otifi3edby t.i.'.; t.m. ..vj.t;! i.i e h.'. net b.c-.î tiZ.od by
the .ustrali.n Goe.'r:.i:..::t'. '..' rit nc. cf . but
the Working P...r: .y n,,i.6' t. e t.rcroc.ixcv'1 .rr :g.mc.c)r suoh
noti.Vic.xtions i3..cl&2 ;..rÂ c' <. . o ..1;r bc.r.i .o bv the

require riotii.'ici.:c1. n .ï.xr '.-*. o . . i -* cro.r.r,
the Chiloari $cvoe." ':icr.th.. rst, s I it.. ''<.w.ù th: that
failure te retify tne '. .,r3 :Knc. *. .-. .. -.
the Chilean. Cor.su.1 GG:Ic.rai .c". .t-î. 4 t <i <r iss; thi.
matter with. tha L.is..ril:Lr. autho- i bcV c"e .e c4.ic... 4;. dis-
continu.e the s'ibsidy Ofl. .L)d.Lfl. .'.2.',.2rL.,C I '. C'3 ex.'.oej .- ho
1.straiiau Q.-e:t.rimer.t has cu' m.s"'. T xh r"t.. C .î ..wic:îb
the posslbility cf 2J.mi.tLng tic '1'X.c1K' <. sic.. .ub.:i'.' . . "n. and
has alz: ag;eeod t() CiJSCUS:. tc. 1Aati;.:r V. k>..'. Y t.. C0r!hrlg Pc:rti.s,
in a'.cor1.aricc with the prOViS;'oL25 -. .. &'0J

ii; w: tl-iiix the t.rms J r.t .ren.c. c.f7 î' .rty> tho
examination cf the .'cii.vr.-it. .;.*cvi..3i.ons r .or.c.'a1. k; reent thus
led. it ta the cori.clusidll th.t i-.c. .oe.or b.. c.n prosc..ted to
show th..vû the L'.'.straL.an C.f.rc. rL;; X::.I :. tc carry eut its
ob1igation.. u.îder th. .re.'ui.tJ

IV.> NULLFIC;U.CN CT. :'7...J'.Nw ci. .-.: ccpoe.1s
GRLN'IFJ.' .LC' (IT il '. cri *.s'.YJ;ZU?' t.'3.

the Govc-rrimonb w. I . h..i2. :..:rd r rcn3c.tod. . iî.ulli-
fication or rn.' i .-'.or. cci. a 'Ji.t r .r'ku-rg te ChUc. d.t:ectiy or
indirectly -' c>.. >.r.Dnr.cG an..1 .is ttiùrett.r. subject

-r..
to tho p:cv. s. m"; ... .., thê.t ;suieh im-
pai:rncùL wor .. "''. '. m.c. a c' or -.'f tr.c. ..>us>t.x1liail &oxr>.?rraxnent
whch r>.u.V LA r fl' "o c.î..:Ùi;i vo rciato.i.hip between
sodivu.î lIitr:'. v. r.'ror- WT s i ph.t. u..i r.ot roa.or.abiy have been
anticipated y 'J. b.a,. L:L: v.c.r.t .>t thè tino Lt. negotiated
for the dui;y X.oe '. .î C;?. . i.i.Ur&tu, ta':Lng i.n.o con sidera.
tiori ail pe. L½s.nt > r ' rn:.ti.:. os . ..io p:'c. .Icns cf .ic General
I.greement.. rUhu t4.> . .yb..byj toe. w: te cf th.; f..cts .b.r3.t neither

GovenlmQnt h.f1 . <. '... 1. t. war ..çwC2. a ..bsidy to bath
sodium n.trrT.t..'. *?.ci ,bj¶1 )II>U.fl s.2..iphatO at t.io savie timc. ani that, iri
the light CirA thi §.c.i' .rr ferr.A.zcr shcrt&go, th. .ub3idy was st.il

Working Party .sr.' uvL'1 tho:t.';f.9r2 that f-..c GoverrL-ncrlt of Chile had
reas. n te ass1x"'. .'.'r> tflcsc nogotînticn., thnA; thc' war'-tine
fertilizer sU.n..ct3' .*.' u -.ot . rcn.o':cd. fxer.î sc.±um nitrate
bef'.re . t was re;.crod I .:'. .mi <miu.m s'...I p1;.aUc. .k.z- thc.e
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reasons, it also concluded. that the Australian action should
be considered as relating to a benefit accruing to Chile under
the Agreement and that it was therefore subject to the provisions
of article XXIII. In reaching this conclusion, however, the
Working: Party considered that; the removal of a subsidy, in
itself, would not normally result in nullification or impairment.
In the case under consideration, the inequality created and
the treatement that Chile could reasonably have expected at the
time of the negotiation, after taking into consideration all
pertinent circumstances, including the circumstances mentioned
above and the provisons of the General Agreement, were
important elements in the Working Partyt's conclusion.

The situation in this case is different from that which
would. have arisen fron the granting of a new subsidy on one
of the two competing products . In such a case given the
freedom under the General Agreement of the Australian Government
to impose subsidies and to choose the classification on which a
particular subsidy could be granted, it would be more diffficut
to say that the Chilean Governnient had reasonably relied. on the
continuation of the same treatment for the two products. In
the present case, however, the Australian Government, in
granting a subsidy on account of the wartime fertilizer shortago
and continuing it in the post-war period. had grouped the two
fertilizers together and treated them uniformly. Under such
circumstances it would. seem that the Chilean Government could
reasonably assune that the subsidy would. remain equally appli-
cable to both fertilizers so long as there remained a local
nitrogenous fertilizer shortage. The Working Party has no
intention of implying that the action taken by the Australian
Government was unreasonable but simply that the Chilean
Government could not have been expected during the negotiations
in 1947 to have foreseen such action or the reasons which led.
to it.

13. Having thus concluded that there was a primafacie case
that the value of a concession granted. to Chile had been
impaired as a result of a treasure which did not conflict with
the provisions of the General Agreement, the Working Party
consiclered. the best method. of assessing the extent of such
impairment. As indicated above the Working Party cane to the
conclusion that there was no infringement of the Agreement by
Australia; and since Chile had not applied for a release from
any of its obligations under the provisions of the last two
sentences of paragraph 2 of Article XXIII, and it was moreover
hoped that an adjustment of the matter satisfactory to both
parties could be reached (without prejudice to the views of
either on the merits of the case), it was not necessary for the
Working Party to consider whether the above-mentioned provisions
were applicable to the case.

14. The Chilean representative stated that his government did
not press for a discussion of the question of the degree of
damage sustained and would be satisfied if an arrangement could
be made to remove the cause of the present competitive inequality
between the two fertilizers. Such an arrangement would not
necessarily involve the restoration of the previous nethod of
subsidization. The Chilean representative suggested that no
subsidy be granted for both fertilizers or that if the
Austraian Government wishes to subsidize certain agricultural
products, the subsidy might be paid on fertilizer used by the
producers of those crops which it desires to subsidize, without
distinction between types of fertilizer . Thus wherever one
nitrogenous fertilizer is subsidized for a particular crop, the
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other would receive equal subsidization.

15. As the declared intention of the Australian Government in
maintaining the subsidy on ammoniumsulphate was to give give
financial not to the proceduresof a rs aertain type of a ai
fertilizer, bot te thoducers ofcertain rtao craps, whose
selling, price wamitedby d by price coltrad anl preferred to ta
usmmonium sulphate for technical ceasons, irrespective of cf
prico cansideroti,ns,etWc vorking Partyme to the th clncLusion.
that a satisfactordjustment:.o wauld be aevedvod if the
wusltraiaovernment could consider nsi the possibiliof modifyingngn
theeprcsent arrangements in such a way ao ta achieve that;
abject while givingo taeth-o w:; types of fertilizees olua.'
oppartunito compete on its market.ar1,

16. In light of the toe cansiderntiors set ouo abave tht
ing king Party wishos tamit tothe a oh Cantracting Parties the
owing in.g draft mmendation atia whicn, i. its opinion. doulc
best assise Australian and Chi^Chileaovernments çnos ta arrive
at a satisfactadjustment. Inmakingthis 1nak thisommendationUdatn
orking Party-wishes todraw attention to oneon tanc point of
parmportance .p rt^ece . Thire is inetheothing inDthin*^ i
^rticle XXIwould empower cl oz.ontracting itractiri oarties ta
require a cg tractin.o withy t.aow>idduce r reclcamptionnsu.-npti
subsicly such aplied apn1iadl byrnmentoof AustraliaiQustra1i
um sulphate, and the recommendation made by the Ferdatiale by the
'ifaroir earty shoo imply bz eaken ta i~lp1y thc contrary., The
the Contracting Parties under Article avrti:.s und; r arXXIII
is g at of authedziontracting party contractLrigpart ta suspend
appropriate an ai apprapridta obligations unrer the General
ereason why the adjustment of subsidies to st::ient ai subsi:es ta
inequality between the two products betwzcn the twa pradluts
arising rcommended is thatin thise:en½'.d is that9 i. thil
ns that ar casa, it happears h-o. such action am*Saars ta afford
the bcst prospect of an -a-Jjust..ent ai the latterer satisfactory
ta bath narticçs,

17. The fallawing is tho toxt of the draft recon:icndatian
subrlittedS by the Vilorkin; Party ta the Con.tractinx Parties:

6 Thc Cantr-actinx Prtrtios r co..r.zond that the 2.ustra1ian
Gavernr.wnt cansidler, with d.uc regard ta its policy of
stabi1izin>- the cast ;f prodluction of certain craps,
:.-eans t^a r.-w)e ariy cor.'petitivo in!»qua1ity between the
twa products which -.n.y in rDractice oxist as a result
of tho r.;:v val ai nitrateJ ai sodla fra::.± thc aDorationts
ai th_ subsidize-l pool of nitro;Gnaus fertili . rsand
cosl2.unicatG thie r su1tWs ai their vonsidora.tiaîi ta the
Chilean Gavrernmlent, arirJ. that the t;Jo parties report
ta aho C ntrEtctin: Pn.]ies et the next Sessiori>


