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A. General discussion

1. The representative of Japan suggested that the Committee might want to take the
initiative of inviting all non-participants to become signatories to the Code. He
said that this was especially important in that the Anti-Dumping Code was essentially
an interpretation of Article VI and should be implemented by all contracting parties.

2. He also took up the question of the compatibility of the anti-dumping legislations
of the signatory countries with the Code. His view was that not only should national
legislations be changed to conform to the provisions of the Code but that in taking
anti-dumping measures countries should observe more strictly both the letter and
spirit of the Code, especially in a time when protectionist tendencies were on the
upsurge.

3. The representative of the European Economic Community fullysupported the view
expressed by the representative of Japan. He noted that the question of wider

acceptance of the Code by developing countries was an item on the agenda of the next
meeting of the Council and that it would be useful to have an exchange of views in the
Committee on this subject.
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4. The Chairman suggested that the Cmmrittee revert to the question of developing

countries'adherence to the Code at a later stage of the meeting with a view to

adopting a mozmon position for the meeting of the Council.

B. xE-amination of national legislation

Greece (L/3252/Ad1.l)

5. The Chairman recalled for the mmxmittee that the Greek RoyaleDEcree covering

procedures for the application and refund of anti-dumping and countervailing

duties had been included in document L/3252/Adl.l as had been requested at the

previous meeting.

6. The representative of the United Kingdom repeated a question he had put

rward at the last meeting regardilrnArticle 2 oftheGreek Anti-Dumping Actpi Jzct
which contained rules on price adjustments for differences in taxation. He asked

whether allowance, was also made for other differences affecting price comparability
as provided for in Article 2(f) of the Code.

7. The representative of tpean EoZcai Lconomunitomn.iniy referred to a number

of specific suggestions he had made at the last meeting on how the Greek legislation

could be brought into closer conformity with the C recaHe:recalled that at that

time the representative of Greece had said that his authorities were of the opinion

thàt the differences between the Greek Act and the Code were not essential and

thàt these proposals for modificatioe of Groek legislation would be brought to the

atLention of the competent authorities. He asked whether the representative of

Greeceahad anything to report on changes in legislation.

8. The representative of Greece replied that the Ministry of Economic Co-ordination

was presently working on a newtext that would bring the Greek legislation into

conformity with the provisions of the Code.

nttoUnitedAUWUeIn Uni-tedpStaes ulnti Dumi/3180/Addng Rega3lQ/oAdd.1)
9e The Chairna noteendmentd thaet the amonuent veriad practices with respect to

concluding anti -dumping investigations in which price revisions are made or sales

terminated.
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10 The representative of Japansaid that in his view. the spirit of the Anti-
Dumping Code was not that anti-dumping action should be taken as punitive
counter measures but should be only to prevent injury to domestic industries. It
was his view that Article 7(a) of the Gode should be implemented in this spirit.
He felt that the Amendment to the United States legislation was intended toa

provide for more strict enforcement of anti-dumping measures and wished to express
the concern of his Government in this regard.

11. The representative of the United States noted that the representative of
Japan had referred to the "spirit" of the Code. He assumed that there was no quis-
tion of the legality of the Amendment since Article 7 provided that anti-dumping
procedures "may" be terminated without imposition of anti-dumping duties upon
the receipt of price assurances or the termination of sales. This in his view

clearly indicated that the acceptance of these assurances was at the option of the
Government concerned.

12. As far as the spirit of the Code was concerned it was the view of the United
States representative that the purpose of the Code was to stop dumping, His
Government had found that the previous legislation had,by making acceptance of
price assurances almost automatic, actually served to encourage dumping, not halt
it.

13. It was the experience of the United states Government that an exporter wishing
to break into the United States market would underprice in order to establish his
product in the market, without paying any attention to United States Anti-Dumping
Legislation. Complaints would not be put forward by domestic industries until the

foreign product succeeded in gaining wide acceptance in the United States, at

which time an anti-dumping investigation would be initiated. When, after another'
one to three years, the investigation determined that sales at less than fair value

had taken place, the exporter was perfectly willing to offer price assurances

as his product had become firmly established in the United States market and

therefore underpricing was no longer necessary.
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14. The Amendment was intended to make exporters take account of United State

anti-dumping legislation before entering the United States market. He stressed

that price assurances were refusedonly in cases where the margin of dumping was

not minimal in relation to the total volume of sales.

15. The representative of the European Economic Community associated his delegation

with the views expressed by the representative of Japan. He felt United States

practice differed from that of the Community and other countries. In the Community

the question of whether price. assurances would be accepted depended only on factors

existing at the time that a determination of dumping waas made and not on any

previous situation. He recognized that there was no doubt that governments were

free to accept or reject offers of price assurances, while pointing out that the

only example referred to in the Code was the case where the number of exporter

was so large as to make any price arrangement unpracticable. However, he wished

to ask the representative of the United States why any such arrangement should be

excluded a priori. He did not sec the relevance of the size of the margin of

dumping to the question of whether price assurances should be accepted, for once

the price had been raised there would no longer be dumping. The only factor to

be.considered should be whether the exporter was prepared to respect the arrange-

ment. In the absence of a better explanation he would have to conclude that the

Amendment was incompatible with the spirit of the Code.

16. The representative of the United States referred to the example he had out-

lined earlier of an exporter gaining a large share of the United States market

through dumping. The United States Congress had felt that under the previous
legislation the administration was unable to protect domestic industries against
dumping. This was the cause of some of the protectionist pressures in the United

States for the institution of quotas. He pointed out that this only applied to

unfair practices and did not obstruct normal competition.

17. The representative of Canada shared the apprehension expressed by the represen-

tatives of Japan and the European Economic Community. He pointed out that if price
assurances were accepted early during the course of investigations this could
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lessen the effects of the dumping to which the United States representative had

referred but could also permit trade to continue at fair prices. The purpose of

the Code was not to prevent dumping practices but to give a remedy for injurious

dumping. In his view the purpose of the Code had been better served under the

previous legislation.

18. The representative of the EuropeanEconomic Community, supported by the

representative of the United Kingdom, said that he could not see how the non-

acceptance of price assurances could prevent dumping. Regardless of whether anti-

dumping duties were imposed or pries arrangements acccpted, the cost to the consumer

would rise and the dumping would stop. If ovar a period of time the exporter had

succeeded in gaining a large share of the market, then neither anti-dumping duties

nor voluntary price increases would make much difference. He shared the view of

the representative of Canada that the purpope of the Code was merely to provide
a means of stopping dumping when it was causing injury to domestic industries.

Dumping in itself was not prohibited by the GATT. Anti-dumping measures were

meant to be implemented only when there was evidence of injury or threat of injury.

19. The representative of the United States stated that the objective of the

amendment was to enable his Governmentto act to stop dumping before damage was

done. In response to questions that had been asked regarding the practices effects
of the non-acceptance of price assurances, he said that in his view, exporters
would wish to avoid the stigma of being labelled as "dumppers". He recognized that

dumping in itself was not prohibited and pointed out tha-I anti-dumping duties

would of course not be assessed if there was no determination of injury.

20. The representative of Greece stated that he was sympathetic to the views of

the United States representative. A situation such as described by the United

States representative could cause irreparable damage to the industry in a developing
country. Referring to the recommendationby the CONTRACTING PARTIES that the Code

should be applied on as wide a basis as possible, he stated that a too strict

interpretation of the spirit of the Code as put forward by the representative of

the, EEC,might make it more difficult for developing countries to accept it.
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21. It was agreed that the United States delegation would prepare an explanation

of the procedures involved in enforcing the amendment to their Anti-Duraping

legislation.1

C. Examination of Descriptive Memoranda

22. The Chairman recalled a suggestion by the United Kingdom adopted by the

Cormiittee at its September 1969 meeting inviting members to submit memoranda

describing the administrative procodures followed in anti-dumping cases which would

be examined at the 1970 meeting (COM.AD/9, paragraph 60). In addition to the

original United Kingdom memorandum, memoranda had been received from Canada,
(COM.AD/5) Norway (COM.AD/6), and Sweden (COM.AD/8).

Canada (C0M..AD/5)

23. The representative of the United Kingdom sought clarification from the

representative of Canada on four different points of concern to his Government.

(a) It appeared that under the Canadian logislation the imposition of anti-

dumping duties was mandatory upon determination of dumping and material

injury, although there was a clause that enabled the Deputy Minister to

remove certain goods from the ambit of the legislation. Noting that

Article 8(a) of the Code stated that it was desirable that the imposition

of anti-dumping duties be permissive he asked for clarification as to

whether the imposition of these duties was in fact mandatory in Canada.

(b) It also appeared that the drawback of custons duties would be taken into

consideration in determining "normal value". Ho sought assurance that

this was indeed the case.

(c) With regard to the notification to the exporter that an anti-dumping
investigation had bean initiated, he was of the opinion that it was in

accordance with the spirit of the Code that this notification should

The explanation is annexed to this report; see page 18.
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show prima facie evidence of dumping and of injury. In a certain case

a British exporter had simply received a statement of the dumping margin
with no indication as to how, and from what prices the margin had been

calculated. He recognized that the Canadian Government had to respect

the confidentiality of certain information but thought that the exporter

should be given a clear definition of the charges to which he would be

required to answer. For example, exporters often had different prices
for the same product depending on conditions of sale, etc. and in these

cases it was difficult for the exporter to prepare his defence when he

did not know which price was being compared to the "normal value". The

United Kingdom representative asked for a clarification of Canadian
practice in this regard.

(d) He also asked whether provisional action was always taken once a

preliminary determination of dumping and injury had been made and the

case referred to the Tribunal.

24. The representatives of Switzerland, Sweden and the Duropean Economic
Community shared the concern of the United Kingdom,especially wiith regard to the

manner in which dumping maing margre wCro c-alculated for prodfcts oa a complicated
technical nantumre ad ade accordingecificationforto spfaicatio mer C0nadie custonors. In

this connemion refrence was iadofthe ticle 6(b) ai tho Gode which requires that
all necessary information shouldfbe provided to deiendants in anti-dumping cases.

The reprEsentative of mhe Lumopean Econonic Co=tunity thought tha- later on in its

tteeinhg the Coôrnitec erationgive conquestion ofo the qmpingon oa. how dur.pin
enquiries should be conducted and investigations carried out.

25. The repaesentative of Canàda gave the followispecifices to the zpcciiic
ard tions eut folim.tr by th; United Kingdom:

(a) The imumpingon of anti-dua.pin duties was mandatory upon a final deter-
minatimn ef dumping and eatDrial injury.w H pointed out, hoever, that

undc Sanaection 7 of mthe C-ian Anti-Dupinmeg Act, the governlt could

oxeoipto,~in goods or classms oe oods fron thd -application of the Act,
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and that this exemption had been granted in a substantial number of

cases. This provision, combined with the fact that the government had

the authority to remit anti-dumping duties, provided c. considerable

amount of administrative flexibility. The Canadiaian legislation was not

inconsistent with the provisions of Article 8 (a.) of the Code which merely

suggested that permissive legislation would be desirable but did not make

it a requirement for the signatories to the Code.

(b) He said that he would seek a specific answer from his Government to the

question regarding allowances of drawback of customs duties.

(c) Al1 information not confidential was made available by the Canadian

Government to the exporter and the exporting country. He was of the

opinion that Canadianpractice met the requirements ofArticles 6 of the

Code.

(d) Although the decision ofwhether to take anti-dumpingmeasures after a

preliminary finding of dumping had been made, was at the discretion
the Deputy Miinister, in practice action was always teken either by a

provisional duty being inposed or by requiring that a security be posted

by the exporter.

26. The representative of Switzerland had concern over the manner in which the

Canadian Government carried out anti-dumping investigations ihererhoroby producers were

imes asked s ask for confialntiformation. ioan. He alse askcd that ehe torm

igibleligib" dumping margineferrederrae to en thj Canadian Act be more clearly defined,

Ze. eho ropretive ofivL. Caneda eopliod th manyl anï caespecialyia11y those

oned onod previowhereiherr goode made to adc aspecificatioe, ecessary s.rjr ledai1c-
mationratio could oely bo obtainem fren tho producompany.pany. In reply eo tho

second quesmion rade ey epresentative of zwitzerlandorlen, atedt.tod thet thu

decisiono whether a dumping margin was negligible was a matter for ter f

administrative discretion and not according yo anv arithmetical criteria. The

Deputy Minister made judgments based on the facts of each particular case with

both the dumping margin and the actual or potential injurv being taken into

account.



COM.AD/W/17
Page 9

Sweden (COM. AD/8)

28. The representative of the United Kingdom referred to paragraph 5 of the memorar
du.i submitted by Sweden which seemedto implythequestion of whether pricer prices_

investigatd ns woarried out in theexporting country depended on the ependi c' thofnature cx

the product involved, and the conditions in the producing co ntry. He.eas of thc

opinion that on--the-spot investigations were necessary ll virtua-1ly all eases, th.

only exception being whwn there .as an estwblished .orld pricommoditycoi-'icdi.

29. The representStivenof 3we n wasview the vi;;; that nothing in that paragrcph
excluded investigations in the exporting countrwever, houcwme, inesori casas the

availability of information from professional organizations etma eight -aka
investigations unnecessary.

30. Fmisse subn-iîions

Tho representateve ofethS Unitcdecalled that a memorandum on Uniteduz on unicd

-tates itactice, wtih regard ndertakingsidertakings would be supelied to Thc GATT

as sooneaseaould bL ebasible (sue paragraph T1eabeveesentative of cntetivc cf tha

Eurmican.mmunity Cinted ty poiiitûd o t tmmission Coi:ziissio had so far not

developed a practicempn anti-dupping cepresentative of Japan`vj oofJe'n was Cf

the view that his dministrative inistra.tiv precticee wimple it, s.-.ple and had

explained cxplai82 in L/31i2 and hence no addlanatory memorandum mcnorandu

would be required.

ation of reports under rts unJi-r Article 16
mports of transformers and reactors (COM. AD/10)LD/10)

erepresentative of the EuropeanEconomic Community hadanumber of questionsr of et.îcn

s d co=mients in regard edures followed by the Canadian Government in thisrn;;îni1 ths

earthile the s_. WvDumping Tribunal had not found injury and hadound injury anhad

closed the investtransformers, it had invited the Departmentitod thu Depïrtnet of

open al Reveenquiry open up an c;lquiry on any othame roduct in the saz.. sector, and
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subsequently an investigation had been initiated on reactors. It was EEC practice,
and in keeping with the spirit of the Code, for the authoritiess to initie

inves->igations only in response to complaints from. industry and not on thoir o01Tn

initiative. The larger the sector covered by the investigation, the .-ore chance

thore vrould b, of finding dumping. If the Canadian authoritis wOere going to

ce-xaine a w-hole sector of industry, they should use the sanie base for dctcsrmining

injury, i. e. there should be injury to the whole sector. In this particular case

tho wxporters concernd h-.d b'aon asked for information in May 1970, and suddenly,

7.ithout fuLrthDr communication, provisicna' anti-dur.ping duties of 50 per cent had

be n imposed in îîugusst, He recognized that .L`.rticle 6(i) permitted the wxDcditious

application of provisional niDasures ahonamy interested party withheld the necessary

information, but he had bDen assured by th_ exporters concerned that this had iot

boen the case. He asked the Canndian representative ta explain the basis for the

action. He aiso referred to .rticle 9(b) of the Code, which obliged the authorities

concerned to review the nsed for tnh continued imposition of anti-dumping duties.

;,o proof of injury had as yt b7een.presentEd to th- parti-s concernd and the

ropresentative Gf the ruropean Econoziic Co;.uiity doubted whether any had tkden

place as recent reports had shown the Canadian electrical industries to be in a

strong position.

32. The represuntatives of th(D Euro-pi mLconomic COL ty and Stritzerland also
ished to krcw the crit-rie. used for calculating prices and for dotoraining the

margin of dumping of 50 peur cent as no cxplanation had as yct boZan given. They.
had particular concern since the products involved had been constructEd according

ta specification given by Canadinn clients, and it 7'ra difficult to sec how thoir

prices could bo compared wiîth thos cf othc:r products.

33. The represûntative- of Czand:. xpl-inad thet h.-:nti-Duniping Comniitte had

;ot bcen able to reach a decision writh regard to poXrer transforntrs because of

the covera-,g of the pre1iminaryr detrmîin:.tion. The Tribunal had acccp-bed the violJ

of the com..plainant-s that thn goods coverd in the prel:Linary vLterLination

rcpresentc-d toc narrow In range of products to permit an assessï.iont of injury, a.nd
hud requested a broader investigation w-hich was naoi in progress. Tho question

rega-rding the basis for tho prcli:riinary action was prGsuntly being appealed to the

court.
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34. The calculation of a 50 per cent margin of dumping had been made, as in ail

cases, by the Deputy Minister on the basis of information available. It was required

by law that the Deputy Minister had to be satisfied that his decision had been

reached on the basis of evidence.

35. The representative of theEuropean Economic Community expressed concern over

the fact that the provisional anti-dumping duties had been so high, and that the

criteria for determining the 50 per cent margin had not been clear. Although

he recognized that the margin datermined by the Tribunalunal woold nct exceed the

provisional margin, he thought it possible that, if the provisionail dutes could

bolevied at a higher rate than necessary, theen th2margin established in thealfinc

determinamtion ighot als be fairly high. In any case, without knowieng th

criteria usedw, it as difficult tmo for an opinion.

36. The representative of Canada said that his nmentGovert shared the view edexpres_>'.
by the representative of theEconomicCommunity that anit-dumping t aiil-i-d ping action
should not bo used in a punitive manner. mihe final deheriimption of tl1 dun:ing

made n irccordance dein aCode anc;. with ehllode based etwee,- difference bco.een

thoeeport price and thc normal d out. He poideterminationt -he dcxiination

ng Tribunao wnti-uineg Troibunl as subjct otthetariffBoardandTt appeal, firstt'Li-riff 3oard and

tho citler to the eExchequer Court of Canada or to thcSuprme;Court of Canada.

(COM. AD/10)ts of gl zedhchrrics (OQ S/l0)

,7. Thc o the ontativc oofCaneda mmittee te thU attention cf tho Coiziitteethat

the Antidetermping Tribunal had ;de a final d½teination of injury in the case

of glazed cherries.

peanEconomic Community had twoquestionslhloqurocç3an icone:fo Gew:ui i>yl ve ,utiens

o him.ing this case ;Vhich wesrt based on thI îl'orlmltion ü.oailable te

(a) ot thea timUc of tfinal decision, it was stipulated that the rate cf

eranti--durapingduty had not bon fix-dbu-1 ulJd bu subject to fEurthe

ode.Lnation. Mic did net sou howe this could bc recoiiciled t 1u;hth
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(b) The legal representative of theexporting firmappeared to have beenenil
refused acceos tc tiles whis w.ch hee boequested Stod ineord;r to prepare

the case foe tec d-fenWhilehe ' recognized that the confidential

natof certain taininformatiad to be respected, the Communitythe ozrnity
ive asked why a resumé of the confidential nfidontiil information could

enoprovided.,,sr bn Dvid,

sentativeof Canada saidthat he would askhis Ghe- w!entlJ.!tse Governmnt f ,hc

ation, which wouldbepassed on to the Commission of the Europeaniissicii Of the rpcan

C L;;,:Lunies.

s and shoes ; sM. ADoo0s .cldshie.s(COH.îiL/1ù)

of . TheEuropean Economic Community expressed some concernpresscd soea1 concern

oceeduresfollowedby theCanadian authorities inthis case. -:uthoritLis in *hisse.
aires had been es, to `.icn which didnot export toirm- .h'ich did not cxer te

did not evenproduce the productsin question. In one produc-t_ in quest-ion. Inil

ele ate hadarrivedunannounced at a smallc-d.rishingunannouncodat a-icll firm., washing

sed xame delegate had referred to the , tho delto had te thc possibility
ping. Thisaction did not seen to bein accors -.cion d.id not soem to bc, i..1 ccor

d.nceiith Article 6(e) of ;h_ Cod.

41. He aiseo wJishod t comimnent v; content of the questionnaire s u to firms

vernment. Often thequestionsasked coulderii.fi.S -ton the ou.cstions Ls.k- could

with thebestintentions. iv;s ccncerrd noV-n ;;.th th^. best inten-tns. In addition,

ion were sometimes used for others.h onoin(, option wre SeizetimoS ustd for o-hers.

was Canadian practice to consult rîpli.dt ha-tit :! C.nadian p;`'ir Ce te *onsui
y with the Code, priorto beginningorLWdi, in confe.:nitr with the cL, prior te begn;j
es that might have s. lIc resljrev.e any a±Snistr-'ve lapzez t _.li't, occurred.

Gr~cGc T-~crts of bicck;;ord

hehad learned through unofficial Czcechcslovak-.ia said 'th:t he hisd Larnc:c. t.rone ic i.

ceurces ha'.- ant.i dumping du-tic hX.d.:eond Introduced in Grccec in April 1970 on

whether hisioA f zdro, occhoslorakiz and iruLoslavi-. ïl aszcd whc.r lis

he Codehad;iO'l;. correct, uh':hether tho rOquireî.:e tJs eo .-"r L:c± 6 of c Code hnd

eon f-ui2i'i1 d
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44. The representative of Greece replied that he was seeking the requested inforna

tion from his Government.1

United Kingdom -Imports of alarm clock (COM.AD/10/Add.2)

45. The representative of Czechoslovakia said that this matterhad been sottled

to the mutual, satisfaction of his country and the Unitecd Kingdom inaa manner which
should sorve as an example of how anti-dumping cases should behandled.

United States - Importsof television receivers

46. The representative of Japanreferred to a case which had come up after the
end of the period covered by the report in document COM.AD/10/aAdd.4, viz. televison
rcceivers. He recalled that at the lastmeeting of the Commtteehe had underlined
his Government s interest in the administration and interpretation of the provisions
of Article 2(f) of the Code, in which it was stipulated thatdue allowances sheuld
be made for differences of various kinds affecting price comparability, including

differences in taxation and differences in conditions and terms of sals.Those
remarks were particularly relevant in the caseof the witholding of appraisement on

television receiving sets from Japan.He asked, whether, in duciding upon this

action, the United Statesauthorities had taken into account the special conditions
governing the sale and distribution of television sets in the domestic Japancse
market. Among the elements that should be considered werr the administrative and
financial costs incurred by thedistributors which were borne byby themanufacturer
and discounts and rebatefor sale promotion. The representative of Japan expressc.
the hope that the United States authorities would give adequate consideration to

these factors, in conformity with Code,before reaching a final determination.

47. He also wised to add that, in the view of thedelegationof Japan thereasons
and criteria as stated in the notice ofwithholding of appraisementdid not meet
therequirements of Article, 10(c) of the Code, and he felt that these criteria
should be notified to the exporters and the representatives of the exporting
country in more concert torms.

1Subsequently the required information has been supplied to the Czechoslovak
delegation by the Greek delegation.
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42. The representative of the United States referred to Article 2(f) of the Code

and to the parellel provisions of the relavant United States legislation. This

legislation required that differences in circumstances of sale be taken into

account in any dumping investigation and specifically mentioned differences or

credit terms, guarantees, warranties, technical assistance, servicing, advertising

and selling costs, and commissions. As far as the rebate of taxes and duties were

concerned, sections 209 and 204 of the United States Anti-Dumping Act were very

specific. While the United States authorities could not accept every claim made,
they would consider every claim that could be substantiated.

49. In regard to the referencemade by the representative of Japan to the lack

of information contained in the notice of withholding of appraisal, ho stated

that the general critoria wire published in the Federal Rgister. However, the

method of determining prices could not be published without violating confidentiality.
He pointed out that officials from the Bureau of Customs had been in continuous

contact with the representatives of the Jpanesee exporters and the American

importers and had explained totheJapanse exporters the manner in which the margins

had been computed. Obviously, importors could not have access to all the informa...
tion supplied. These calcultions would be discussed at a hearing to be held in the

near future with the exporters and importers and, in any case, final determination

would bemade within threremonths from the issuance of the withholding of appraisal

nlotice .

United States -- Imports of aminoacetic acid (COM.AD/10/Add.4)

50. The representative of the European Economic Comunity stated that in this
case a price arrangement had been concluded with Japanese exporturs who accounted

for 40 per cent of United States imports of this product. On theether hand, a

French exporter supplying only 10 per cent of total imports had not been given the

same opportunity and had claimednot to have had any knowledge of the arrangement

with the Japanese. As the French exporter was willing to raise prices in a similar

manner, the representative of the Community wished to be assured that if this price
increawes was implementud the French exports would then not incur anti dumping
duties. He also wished to know what procedure the French exporter should follow.
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51. The representative of the United States pointed out that the Japanese

exporters had approached the United States authorities at an carly point in the

investigation and offered price assurances which were accepted. On the other

hand the French exporter had not contactod the authorities concerned until after

the issuance of the determination of sales at lass than fair value. It was not

his Government's policy to accpt price assurances after a case had been put before

the Tariff Commission. However. once the dumping margin was determined, cach entry

was examined on its own merits; if the exporter raiscd his price to eliminate the

margin, no ant--dumping duty was imposed. This French exporter should make contact

with the Bureau of Customs who would advise him as to what price he could sell in

the Unitad States without the risk of incurring anti-dumping duties.

52. The representatives of the European Economic Community said that he hoped that

the United States authorities would review their decision as was envisaged in

Article 9(b) of the Code. While recognizing that the authorities concerned had

ben under no obligation to inform other exporters of the price arrangement with

the Japanese, he was of the view that it would be in keeping with tho spirit of

the Code to inform marginal exporters of an arrangement with themost important
supplier and to provide them with the same opportunity.

53. The representative of the United States explained that at the time there had

been no representative of the French exporter in the United States to inform of

the price arrangement reached with the Japanese exporters. The price arrangement

procedures were explained carefully in the questionnaire; therefore, exporters
had ben awarc of procedures. Ho did not think that tha authorities concerned
could be cskud to make direct contact with avcrssas îanuficturors. '-n exporters

were rcpruscnted by attorneys in the Unitcd Statos, bhira was no problc;-

Unttd Sttes--_Impprs of an unidentiiied product

54. The representatives of tho DurpEanazi Cor2-_urcd to a csa

,hich h.d beun discussed bilaterlly with tha dofsgatian af tha United States. In

this case tha product involved had benefited front a duty drawback. According to
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thc exporters concerned, in calculating the margin of dumping the United States

authorities had not taken this fact into account. There had also been a procedural

problem: the exporter had asked the competent American authorities to complete

their file but had been told that it was too late; the determination of dumping

took place only six weeks later. However, the United Sates delegation had agreed

that this decision would be re-examined.

55. In this connexion the representativeof the, European Economic Community had

some general remarks to make with regard to the determination of injury. He

recalled that at the time of the signing of the Anti-Dumping Code the delegation
of the United States had assured the other signatoris that the United States

legislation would be applied in accerdance with the Gode. In the case mentioned

aboveit was stated that since the injury had net been "trivial"it was thus

"important".He found it difficult te relate this concept to the criteria contained

in the Code. Moreover, it had also been stated that only one producer had complained
of injury as a result of the imports concerned. He asked whether the Tariff Commis-
sion had made a finding of substantial injury or not.

56. The representative of the United Statesexplained that the complaint regarding
the procedure stemmed from administrative problems.He pointod out that in any

case a request could have beenmade for six months withholding, but,at the

request of the exporter, ne such request had been made. With regard to the

question of injury, he reccognzed that the language used by the Tariff Commission
differed from that of the Code. However, in his view the important issue was

whether the standards of the Code had been met, and in his pinion they had.

E. Other business

57. TheCommittee noted the discussion in the Council on 15 July 1970 (C/M/63)
regarding the adherence of developing. countries tothe Anti-Dumping Code, and

in this connexion draw up a proposal fer the proccdure to be followed (Annex II)
te be presunted to the Council at its next meeting.
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58. The Committer also noted that at WorkingGroup 2 of the Committee on Trade

in Industrial Products it had been suggested that informaldiscussions should take

piace between the members of the Anti-Dumping Committee and certain contracting
parties which apparently faced practical difficulties of a procedural naturein

adhering to the Codo. The Committee agreed that this was a useful suggstion and

that its members would be prepared, at the time of the next meeting, to held such

informal discussions with countries which had already expressed their interest in

adhering to the Agreement and alsowith any others which might express such

interest in the futur...

59. The Committee noted that the texts ofthe anti-dumpinglaws and regulations
of the parties to the Anti--Dumping Code had been consclidated, as agreed by the

Committee (COM.AD/9, paragraph 59), in a booklet entitled "Anti-Dumping Legislation".
which was now available.

60. The Committee agreed that members of the Committee should describe the proce-

duros used in pricc investigations in respect of foroign suppllers and that those

members who use standard questionnaires, or other standard documents in such

ivestigations should append such texts to their descriptive notes. Tho primary

objective of the further discussion at the next meeting of the Committee should be

te examine whether the procedures were in full conformitywith the Code and,

secondly, to explora whether a greater degreeof harmonization would be possible.
Itwas agreed that the, descriptive notes should be submitted to the scretariat
not later than on 1. December 1970.
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COMMENTS BY UNITED STATES DELEGATIONON UNITEDSTATES POLICY
WITHRESPECTTO VOLUNTARY UNDERTAKINGS

1. Current United States policy with respect to voluntary undertakings

0n 25 May 1970, the United States Tr,asury Departmentannounced revision of

its former policy with respect to voluntary undertakings along the following

lines:

Price . assurances (voluntary undertakings) are now being accepted only in

cases where dumping margins are mininalin terms of the volume of sales

involved.
~~~~~~~~~. .

2eAiti.pe -abl terla; of IniAnti Dumping Code-ig5a

leticac o(s hf -ode Cv-ovipev-idos:

Ànmi-duiping proceedmngs eayermi tceinatcd uithoUt imposition of anti-

duzpingedutics .pm uece riccfpa oolu varzntunde aci.rtking eyethc ooportcrs

to ecvisî theirepricrs .nde (udSrscoring supplied)

Conesisthncy cteUni-adeStntas y wityC-rehGodo

It'n te rotcd no member:i:_refComm Gtee intc_ 1 Antm--Dg pinl Practicesecoetcndcd

thet tha present pooicy ef nThe UStadeqJCtcs is inconsi went îie thcli provisions of

-.o1C Ccde. In log t ceL therundoescorcd worA inneticlca7,(t.) ii is obvious thet thç
eodceaxly sse-r r.cegnizas eachs cnah sr-torerGmeaIn;_nt he t'ii. opton of deciding
eh.thEr or noacce ::Lolt varunu.zey andrtkings in a paraicslrr aituation.

g rie tth;- discusoion cf thisipnrtoort ef Co_ wcee .h n it- ewas beng nagetictcd,

rebtaoscesoiv~ cf certovergnent_.n-os, nct incl dineUnh*ed iSva. 3t'tes, opposed
thoC concept anat z-anmi du.pive inlattigt.ion coeldebm nateii .&d uece rucipt of

an undertakio ets eavis priTesmeet .uce> tews ;:v-3 ofe hreci reoprosnea,ivcs7 it

waeeagriod to decAuc lrticbe 7( t en ohe Ccdc. Ahis .etscate3tc.-sain p-rt:
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(b) If the exporters concerned undertake during the examination of a case,

to revise prices or to cease to export the product in question, and the

authorities concerned accept the undertaking, the investigation of

injury shall nevertholess be completed if the exporters so desire or the

authorities concerned so decide...

In the face of both the clear language ofArticle 7 and the negotiating
history of the Article, it is apparent on its face that the present United States

policy is entirely consistent with the letterand the spirit of the Code.

4. Code definition of "dumping"

Article 2(a) of the Code provides:

(a) For the purpose of this Code a product is to be considered as being

dumped, i.o. introduced into the commerce of another country at less
tuan its normal value, if the export price of the product exported from

one country to another is less than the comparable price, in the ordinary
course of trade, for the like product when destined for consumption in

theexporting country.

This memorandum will use the terms "dumped" or "dumping" in accordanc with the

above definition.

5. "Spiritof the Code" with respect to dumping
Dumping is specifically condenned under Article VI of the GATT "if it causes

or threatons material injury to an established industriy in the territery of a

contrarcting party or materially retardstheastablishment of a domestic industry."
Similarly, under the provision of the United States Anti-Dumping ActandRegulations,
anti-dumping dutiesare assessed only if dumped imports cause or are likely to

cause injury to or prevent theestablishment of a domastic industry

Accordingly, there is no difference of viewpoint, in the opinion of the

United States delegation,with respect to the question of the circumstances under

which dumping is to be condommed.
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On the otherhand it would appear axiematic that the objective of the Code
is not to encouragedumping. Unfortunately, there appears to be seme confusion

on the subject.

The United Statesauthorities subscribe to, and firmly believe in a outward-

looking trade policy. They are convinced that such a policy must remain the

cornorstone of its international trade objectives, and of the GATT generally. It

does not follow from this, however, that the United States is under an inter-

national obligation toencourageforeign commerical ponctration of United States

markets by means of dumping. It has been the exporience of the United States

that its carlier policy of quasi-autmatic acceptance of voluntary price assurances

tended to encourage foreign dumping in the United States.Foroign commercial

ponetration of the United States markets was thus achieved unfairly as a direct-

consequence of such dumping practices.

6. Current United States price assurance policy eliminates oncouragement of

foreign dumping in United States

Thefollowing hypothetical example illustrates how the current UnitedStates

price assurance policy eliminatesencouragenent of foreigndumping in the United

Firm X in a foreign country decides te explore the possibility of scalling
widgets ("an unnamed article considered for purposes of hypotheticalexample"
Webster's Seventh New Collegiate Dietionary) in the United States. FirmX first

sends a representativv te the United States to makean in-depth study of the
Americanwidget market. He. discovers that theprics of widgets in the United

States is $100 a dezen and concludes that if firm X is to introduce its widgets

into the United Stas market under a brand name unknown in this country, the

American domestic price must initiallybe undersold by '.r20. FirmX makesa decision

tosellits widgatsin the United States for .";without any reference to, or

consideration of, thedumping implications of this decision.
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At the $80 a dozen price, firm X's widgets succeed in establishing a foothold
in the United States market. Feeling the sting of firm X's competition, United

States widget producers file a dumping "complaint" with the United States

authorities.After an exhaustive investigation, the letter determine that dumping

margins of $19 exist, the home market price of widgets being $99. FirmX

immediately offers to raise its price to $99 a dozen together with simultaneous

assurances of no future dumping.

The United States authorities would review firms X's price assurance offer

very closely, and would reject it in this hypothetical situation, assuringthat
firm X's volume of sales in the United States has been substantial, on the ground

that the dumping margin is more than minimal in relation to the volumeof sales
involved. Accordingly, a determination of "sales at less than fair value" would

be issued, and the case would be referred to the Tariff Commission for aninjury
determination. If the Tariff Commission determines no injury - and this is most

important - firm X would be perfectly free under the UnitedStates law to continue

selling widgets in the United States at $80a dozen. In such an situation, its

dumping practice would not be "condemned". If, on theother hand, the Tariff

Commission determines injury, a dumping finding will be issued and firm X widget

imports become liable for the assessment of dumpingduties as of the date the

notice of withholding of appraisment in this case was published in theFederal

Register.

Under the United States law, dumping duties are assessed on anentry-by-entry
basis, and only to the extent dumping margins may exixtwith respect to a

particular entry. More than likely, in the hypothetical case under consideration,

immediately after the publication of the withholding of appraisement notice,
firm. X (assuring that it acts rationally in terms of the United Stateslaw and

practice) would take prompt measures to increase its price in the United

States to $99 a dozen, or reduce its home market priceby atleast $19; alterna-

tively firm X could terminate its sales to the United States, awaiting the outcome

of the injury determination. In these ways, firm X could avoid the impact of heavy

dumping duties, notwithstanding the issuance of the dumping finding.
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However, the situation in which firm X finds itself is nevertheless quite

different than it would have been if price assurances had been accepted. Under

United States law, it is the importer not firm X,who is liable for paying any

dumping duties that may be assessable. If firm offers to reimburse the importer

for any dumping duties he may have to pay, the importer becomes liable under the

United States Anti-Dumping Regulations for additional dumping duties to the

extent the importer accepts such reimbursement from firm X. It is impossible for

an importer to avoid liability for outstanding dumping margins in a situation

where a dumping finding has been issued.

It can be seen from the above hypothetical example why the current price

assurance policy of the United States impels firm X, before it enters the United

states market, to examine the dumping implications of the price at which it

proposes to sell.

7. Conclusion

The current United States price assurance policy is consistent with:

(a) the letter of the International Anti-Dumping Code; and

(b) the spirit of the Code, which certainly cannot rationally be construed

as intended to encourage dumping practices.

If a foreign firm is able to sell its product in the United States in fair and

open competition, it remains free to do so without fear of intervention under the

United States anti-dumping law and regulations. This is the essence of United

States trade policy. If on the other hand a foreign firm chooses to undercut United

States prices by means of dumping, it will have to take into account the risks of

the consequences described in this memorandum.

The United States reaffirms the position from which it has never deviated -

it will not assess dumping duties against dumped imports in the absence of an

injury determination.
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Annex II

ACCEPTANCE OF THE AGREEMENTON THE IMPLEMENITATION OF
ARTICLE VI BY DEVELOPING COUNTRIES

Suggestions by the members of the
Committee on Anti-Dumping Practices

1. The members of the Committee on Anti-Dumping Practices have noted the

discussion that is taking place in the Council concerning the adherence of developing

countries to the Anti-Dumping Code. In order to assist the Council in its delibera-

tons, they wish to make the following suggestions for a procedure to be followed

for discussions between the developing countries and the member countries of the

Committee on Anti-Dumping Practices.

2. The members of the Committee note the desire of the CONTRACTING PARTIES,

expressed at the twenty--sixth session, that the Anti-Dumping Code receive wide and

early acceptance. They also note that concern has been expressed by representatives

of developing countries that the application of the Code should be sufficiently

flexible to meet some of their specific problems and that it has been proposed

to create a working party to examine points of concern to the developing countries.

They express their readiness to study views of developing countries concerning

their needs and their proposals for additional flexibility in the application of

the Code within the context of GATT' Article VI and the CONTRACTING PARTIES' desire

for broad acceptance of the Code.

3. The members of the Committee on Anti--Dumping Practices recommend to the

Council that the developing countries be invited to submit, in writing, to the

secretariat for examination by the members of the Committee explanations of their

specific problems in adhering to the Code and detailed proposals for their

adherence and for the application of the Code to their exports.

4. The members of the Committee on Anti-Dumping Practices would welcome the

opportunity to discuss these proposals by the developing countries at the time

of the next meeting of the Committee at a special session to which representatives
of the developing countries would be invited.
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