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A. Dumping

1) Like products (Article 2(b))

Article 2

(b) Throughout this Code the term "like product" ("produit similaire") shall be interpreted to mean a product
which is identical, i.e. alike in all respecIs to the product under consideration, or in the absence of such a
product, another product which, although not alike in all respects, has characteristics closely resembling those
of the product under consideration.

(a) Goods manufactured by different producers of the exporting country

Problem the difficulty in comparing products manufactured by different producers and

sold by different vendors in cases where the home sales are insufficient

or lacking.

Position A: criticism was expressed about comparisons made with goods

manufactured by other producers and sold by other vendors which

was unfair in cases where the exporter was in no way associated

with the other vendors and was not in fact deriving anyprofit

from domestic market sales (COM.AD/3, paragraph 20).

Position B: in the comparison consideration should be given to

quality and productivity differences between production

for home and export markets respectively (COM.AD/34,

paragraph 32)

(b) High degree of sophistication/products made to measure

Problem: the difficulty for exporting-importing countries to agree- on afair

method of price comparison with regard to adjustments for similarity.

¹One country notified that its national legislation had been amended in order
that the determination of a like product could no longer be made with reference
to a product manufactured by another person in the same country, but with a

product manufactured in the same country and by the same person (March 1976 meeting)[united States Trade Act, Section 321(e)].
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Position A: the choice of like products is extremely complicated and

can therefore give too large a discretion to the authorities

(COM.AD/26, paragraph 38).

Position B: difficulties stem from the fact that (a) importers base

their purchases on the technological characteristics of the

product and not on price considerations and that (b) specifica-

tions vary to a large extent between different sales

(COM.AD/30, paragraph 34).

Position C: difficulties arise in the case of products which are constructed

in the exporting country according to specifications given by the

importers (COM.AD/14, paragraph 32).

2) Recourse to alternative criteria in the absence of reliable domestic
price Article 2(d))

(d) When there are no sales of the like product in the ordinary course of tree in the domestic market of the
exporting courtry or when, because of the particular market station, such sales do not permit a prper
comparison, the margin of dumping shall be determined by comparison with a comparable price of the like product
when exported to any third country which may be the highest such export price but should be a representative
price, or with the cost of production in the country of origin plus a reasonable amount for administrative,
selling and any other costs and for profits. As a general rule, the addition for profit shall not exceed the
profit normally realized on sales of products of the same general category in the domestic market of the country
of origin.

(a) Sales at a loss

Problem: whether sales at a loss (sales at prices not allowing for full cost

average should be considered as "sales in the ordinary course of trade".

Position A: it is not always possible to consider a sale at a loss as an

abnormal operation. There are cases where domestic sales at

a loss are normal and could be used for price comparison

(COM.AD/26, paragraph 6).
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Position B:

Position C:

common and necessary business practices include:

selling products at prices which do not fully cover their

overhead costs when demand has failed to come to past

expectations,

- selling an old product, which has lost its market because of

a competing new product having appeared on the market, at

prices which do not cover full costs (COM.AD/19,paragraphs 12

and 14, COM.AD/26, paragraph 5).

sales at a loss cannot be regarded as normal business practice

but the issue has to be treated on the basis of the particular

circumstances in each case (COM.AD/19, paragraphs 13 and 15;

COM.AD/26 paragraph 8; COM.AD/30, paragraph 10).

the formulating of a general rule is possible:

- domestic sales at the best price that the seller can obtain

in current market conditions for the product in question shall

be used as a basis for determining normal value;

- sales at a loss should be disregarded, however, where the sales

are motivated by considerations other than that of obtaining

the best price, for example to promote sales of other lines,

or for social reasons. If the export price is not lower than

the best price obtainable in the domestic market; there is no

dumping (COM.AD/26, paragraphs 5 and 7).
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(b) Determination of production costs

Problem: the relevance of certain categories of profits and costs in the

determination of production costs.

Position A: commercial practices and customs in the country of exportation

should be taken into consideration in judging the relevance of

certain cost ,categories, inter alia, specific and general

advertising costs rebates, verified warranties, bad debts

(COM.AD/26, paragraphs 69, 70, 72, 74).

Position B: a calculation of the fair market value of parts consisting in

multiplying the cost of production by the rate of mark-up of the

final product, not by that of the component in question, is

unreasonable (COM.AD/37, paragraph 1).

(c) Order ofprefernce for using alternative criteria

Problem: the choice of methods for determining normal value when domestic prices

are not deemed to be adequate.

PositionA: the very wide latitude given to the authorities in one country,

allowing for the use of any method deemed appropriate for

determining fair value, is dangerous (COM.AD/26, paragraphs 75-76).

¹Following the discussion in the Committee a member country amended its
national regulations to permit an adjustment for general advertising expenses
directly related to the particular product (COM.AD/30, paragraph 49,
COM.AD/34, paragraph 17).
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Position B: the country concerned considers that its method of determining

normalvalue is in conformity with Article 2(d). The first

alternative is a comparison with the prependerant domestic price

in that country, thereafter with a weig hted average price in the

xp.ortigq country, and in the third place with a weighted average

of the preponderant prices, whenever a smpgle weighted average

would produce an unfairly distorted price. Thereafter, the

compariso -will be made with other prices as established in

Article 2(d) of the Code (OM4.AD/26, paragraph 77).

3) Mmultinational cop-orations (Article 2(e))

(e) In csesswvhere thereitts no export price or weoe it appears to the authorities concerned that the export
price is unreliable because of association or a compensatory arrangement between the exporter and the importer or a
third party, the export price may be constructed on the basis of the price at which the imported products are first
resold to an independent buyer, or if the products are not resold to an independent buyer, or not resold in the
condition as imported, on such reasonable basis as the authorities may determine.

Problem: doubt was expressed whether certain national rules concerningmiulti-

national copo.rations were consistent with the Code.

Position A: according to the provisions of the national legislation of a

member country, the authorities should, if there are no, or

virtually no, domestic sales nithe xpeorting country,0look into

the prices of the merchandise of the same branch in adifffernet

country and make ajdustments for the differences in the wto

economies-concerne;d suchae comparison is not in conformity

1When in this Code tha tem." authoritie"u is used, it shall be interpreted as meaning authorities at an
appropriate, senior level.
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with the Code. (The country in question recognized that the

Code did not deal with such a comparison and suggested that

this issue might be dealt with by the Committee.)

(COM.AD/37 paragraph 41)

Position B: compensatory arrangements between subsidiaries of a multi-

national corporation lead to a temptation to find the country

which has the highest price (March 1976 meeting). It would be

advisable to consider whether the Code requires amendment to

establish appropriate methods of dealing with the international

pricing policies of multinational ennterprises (COM.AD/W/52,

page 5).

4) Allowancesrelating to price comparability (Article 2(f))

(f) In order to effect a fair comparison between the export price and the domestic price in the exporting
country (or the country of origin) or, if applicable, the price established pursuant to the provisions of
Article VI:1 (b) of the General Agreement, the two prices shall be compared at the same level of trade, normally
at the ex-factory level, and in respect of sales made at as nearly as possible the same time. Due allowance shall
be made in each case, on its merits, for the differences in conditions and terms of sale, for the differences in
taxation, and for the other differences affecting price comparability. In the cases referred to in Article 2(e)
allowance for costs, including duties and taxes, incurred between importation and resale, and for profits
accruing, should also be made.

(a) Conditions of sale

Problem : the identification and the treatment of due allowances issuing from

differences in commercial practices.

Position A: the provisions of the Anti-Dumping Regulations of one country

should allow for due regard to allrelevant commercial practices

of exporting countries (COM.AD/14, paragraph 46; COM.AD/19

paragraph 52(d); COM.AD/32, paragraph 36).

Position B: present practices of the country causing the concern are in full

conformity with the Code (COM.AD/37, paragraph 39).
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(b) Taxation

Problem: the treatment of rebate of indirect taxes in the determination of

normal value.

Position A: rebate of indirect taxes to which exporters are entitled have

been repeatedly refused as an element of adjustment in export

prices; this attitude is not in conformity with the specific

provisions of Article VI:4 (COM.AD/30, paragraph 6)

Position B: specific regulations of the country concerned are being revised

as requested (COM.AD/30, paragraph 7).

(c) Product relationship

Problem: the relevance of certain categories of profits and costs in the

determination of normal value.

Positions A, B: see heading A 2(b)

(d)Exhaustive listofelements

(i) drawback of customs duties

Problem: the treatment of exemption or refund of duties and taxes for the

determination of normal value.

Position A: allowance should be made for drawback not only on the product. .

itself but also on component materials, even when the imported

components had been replaced by a like component of domestic

origin (COM.AD/23 (b) and 54; COM.AD/19, paragraph 6;

COM.AD/26, paragraphs 2 and 3).

Position B: allowance does not have to be made for drawback on component

parts but only on goods at the same stage of processing;.

Article VI:4 of GATTrefers to "duties and taxes borne by the

like product" (COM.AD/19, paragraph 7, COM.AD/26, paragraph 4).
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(ii) export credit terms

Problem: the treatment of differences in export credit terms and the consideration

of their effects on normal value.

Position A: anti-dumping provisions should not be used to cope with

differences in export credit terms and thus pre-judge the out-

come of international harmonization efforts in that field

(COM.AD/19, paragraph 42 and 44).

Position B: the aim of the new national provision was to provide a procedure

for assessing the effect of credit terms and in particular of

concessional financing on normal value, export prices and

margins of dumping. The background was the increasingly common

practice of governments of guaranteeing loansto buyers abroad

at lover rates of interest than prevailed in the lending country

(COM.AD/19, paragraphs 41 and 45).

(iv) quality differences

Problem: the treatment of quality differences for price adjustments.

Position A: quality differences between production for home and export

markets are not sufficiently taken into account

(COM.AD/34, paragraph 32).

Position B: adjustment for quality differences was made in the normal

practice of the authorities concerned; but in a concrete case,

it had been impossible to make such adjustments because the

manufacturers had been unwilling to supply the necessary

information (COM.AD/34, paragraph 33).
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(e) Exchange rates

Problem: the lack of provision in the Code for taking into account exchange

rate fluctuations in price comparisons.

Position A: two elements should be considered in the elaboration of new

provisions: short-term fluctuations should be disallowed and

a reasonable period of time should be allowed to a company

for adjustment (March 1976 meeting).

B. njury.

Article 3

Determination ofj Inury

(a) A determination of injury shall be made only when the authorities concerned are satisfied that the dumped
i.orts are moeonstrably the principal cause of material injury or of threat of material injuryotea domestic
industry or the principal cause of material retardation of the establishment of such an industry. In reaching
their decision the authorities shalwl eighonbc one hand, the effect of the dumping and, on the other hand, all
other factors taken together whicmh*ay be adversely affecting the industry. The determination shali In all cases
be based on positive findings and not on mere allegations or hypothetical possibilities. In the case of retarding
the establishment of a new industry in the country of importation, convincing evidence of the forthcoming.
establishment of an industry oust be shown, for example that the plans for a n w.industry have reached a fairly
advanced stage, a factory is being constructed or machinery has been ordered.

henii in this Code the tme"r inju"yO is used, it shall, unless otherwise specified, be interpredteas covering
causoecf material injury to a domestic industry, threat of material injury to a domestic industry or material
retardation of the establishment of such an industry.

1) Definition o"f materia"ls (Article 3(a))

Problem. the lack of a common interpretation of "material' with regard to the term

injuryl, and the lack of an agreed defnidtion of the criteria to be

applied.
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(a) Trivial or negligibleinjury
Position A: "material injury" is any injury which is not trivial or negligible.

The standards of the Code have been metalthough the language used

in national provisions differ from that of the Code (COM.AD/14,

paragraph 56; COM.AD/19, paragraph 34).

Position B: concern has been repeatedly expressed with Position A despite

assurances that standards of the Code have been met (COM.AD/14,

paragraphs 55 and 56, COM.AD/19, paragraph 34, COM.AD/26,

paragraph 23, COM. ./WADA/52,g pae 3)

Position C: thengorermtëm resolution of the material injury controversy

probably rieqsurz action alonw tli;aones:rsfit, a definitiofn o

material injury, and, secondly, internationally ageed criteria

for a meaniful t; test of material injury (COM/W.AD/52, page 4).

(b) Marpketenetration

iostion A: contrary to the Code, material injury has been established .

although the market penetration has been minimal OCCM.AD/26,

pagraraph 31). In concrete cases the penetration ratiowas

between 4.3 per cent (MCO.AD/34, paragraph 27) and less than

1 per cent O(0M.A1/l9, pagri'aph 29, MOi.AD/26, pagrawa31ph).

Position B: it is not possible to establish a market share level below which

there could be no injury. Other facrtos toeb considered are

particularly:

import increases, e.g. 50 per cent in one year OM(C.AD/34,

pragraph 28);
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- considerable price declines, e.g. between 10 and 24 per cent in

two years or, in another case, amounting to 15 per cent in one

year (COM.AD/19, pragraph 34, COM.AD/26, paragraph 32,

COM.AD/34, paragraph 28);

- rapidly decreasing profits for domestic firms, e.g. 6 per cent

in one year (COM.AD/34, paragraph 28);

- lost sales (COM.AD/19, paragraph 34).

Position C: the Code does not prohibit taking into account an aggregation of

sales at less than fair value from a series of countries, which

could lead, for example, to large price declines, to a substantial

disruptive effect on the domestic demand, and which could

endanger the continued existence of the national industry

(COM.AD/26, paragraph 32).

(c) Elasticityof demand

Position A: although import volumes may be limited, small margins of dumping

can be highly significant because a small price advantage could

be decisive (COM.AD/26, paragraph 32).

Position B: the aforementioned reasoning was opposed by countries whose

exports had been subject to such investigations. The controversial-

practices had imposed costly studies on the importers (COM.AD/19,

paragraph 35).
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2) Causality (Article 3(a))

Problem: the too lax manner in which causality is determined by certain signatories.

Position A: Article 3(a) of the Code stipulates that the dumping has to be

demonstrably the principal cause of the injury. The very explicit

wording of the second sentence of Article 3(a) stipulates that

authorities, in reaching their decision, has to weigh, on the one

hand, the effect of the dumping and, on the other hand, all other

factors taken together which might be adversely affecting the

industry.

Dumped imports should weigh more than all the other factors taken

together (COM.AD/26, paragraphs 23 and 26). Concern was expressed

on several occasions that decisions appeared to be inconsistent with

this requirement of the Code (COM.AD/19, paragraph 31; COM.AD/26,

paragraph 13; COM.AD/37 paragraphs 24-27, 28, 31-33).

Although the theory under which, in one member country, it would

be sufficient to establish that the dumping constituted "a more

than de minimis factor in contributing to an injury has been

abandoned, it was regretted that there was no certainty as to the

future attitude as long as the relevant rules of the Code were

not brought into the legislation itself (COM.AD/30, paragraph 17;

COM.AD/34, paragraph 36).

Position B: the country in question recalled that it had made it clear at the

time of the drafting of the Code that it would not be feasible to

amend national legislation upon acceptance of the Code, but that the

present legislation was being applied in a manner consistent

with the provisions of the Code (COM.AD/30, paragraph 18).
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It was the purpose of the investigation to clarify with certainty

whether the imports were causing the injury. The authorities

required both some evidence of dumping and of injury or threat

of injury before an invitation of an investigation (COM.AD/37

paragraph 34).

Position C: (i) one party authorities have made it clear in repeated

decisions that they do not require that dumping is not the

main cause of material injury;

(ii) the word material" must be assimilated to "substantial:",

and it must be correlated with the Codets provisions of

"principal cause of injury";

(iii) disagreement was expressed with the interpretation that

what is not minimal injury is material: in fact, there is

a gap between negligible and material (March 1976 meeting).

3) Criteria (Article 3(b) and 3(d))

(b) Tha valuation of injury - that is the evaluation of the effects of the dumped imports on the industry in
question - shall be based on examination of all factors having a bearing on the state of the industry in question,
such as; development and prospects with regard to turnover, market share, profits, prices (including the extent to
which the delivered, duty-paid price is lover or higher than the comparable price for the like product prevailing in
the course of normal commercial transactions in the importing country) export performance, employment, volume of
dumped and other imports, utilization of capacity of domestic industry, and productivity; and restrictive trade
practices. No one or several of these factors can necessarily give decisive guidance.

(d) The effect of the duped imports shall be assessed in relation to the domestic production of the like product
when available data permit the separate identification of production in termsof such criteria as: the production
process, the producers' realizations, profits. When the domestic production of the like product has no separate
identity in these terms the effects of the dumped imports shall beassessed by the examination of the production of
the narrowest group or range of products, which includes the like product, for which the necessary information can
be provided.
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Problem: the lack of an agreed definition of the presently used criteria.

Positions enounced under B(1): the issues reported under B(1) may also be

relevant here and vice versa.

Position A: in any determination of injury the impact of imports should be

measured in relation to the production of like products which

should be interpreted in a restricted sense (COM.AD/37,

paragraphs 24 and 27).

Position B: the difficulties in separating products sometimes makes it

necessary to issue a common finding of dumping upon a whole

category of products although only one range of dimensions has

been subject to accusation of dumping (COM.AD/19, paragraph 29,

COM.AD/26, paragraphs 15 and 16).

Position C: doubts were expressed as to how injury could have existed when,

at the time, domestic demand could not be satisfied (COM.AD/19,

paragraph 29).

4) Threat (Article 3(e))
(e) A determination of threat of material injury shall be based on facts and not merely on allegation, conjecture
or remote possibility. The change in circumstances which would create a situation in which the dumping would cause
material injury must be clearly foreseen and imminent.

One example, though not an exclusive one, is that there is convincing reason to believe that there will be,
in the immediate future, substantially increased importations of the product at dumped prices.

Problem: controversies have arisen both about whether determinations of threat

of material injury were indeed based on facts, and whether injury was

clearly foreseen and imminent.
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Position A: concern was expressed that determninations had been based on:

(i) allegation, imprecise considerations, conjecture on remote

possibility (COM.AD/19, paragraphs 2 and 29, COM.AD/30,

paragraphs 19 and 21, COM.AD/34, paragraph 25);

(ii) offers, future imports or future contracts (COM.AD/19,

paragraph 19, COM.AD/30, paragraphs 26 and 27);

(iii) a remote threat or possibility (COM.AD/30, paragraph 19,

COM.AD/34, paragraph 15);

(iv) merely hypothetical price without immediate threat of

injury according to a national body of the importing

country (COM.AD/37, paragraph 3).

Position B: with regard to these particular cases, the replies were as follows:

(i) the findings were not based on conjecture only, since the

hearings had been very through (COM.AD/19, paragraph 4);

(ii) the opening of an investigation on the basis of bids was

fullyjustified, convincing evidence of a dumping bid had

been presented, which in case of, success would have

eliminated the sole manufacturer of this product in the

exporting country (COM.AD/30, paragraph 26);

(iii) any substantial sales at less than fair value was likely to

result in market disruption considering substantial excess

capacity in the reporting country (COM.AD/30, paragraph 20);
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Definitionofindustry(Article4)

(iv) figures established in the investigation - imports and

inventory increases, drop in prices, foreseen fall-off in

demand - clearly showed much more than a remote threat of

injury (COM.AD/34, paragraph 26);

(v) the measures taken were in fill compliance with the Cade,

considering clear evidence that the foreign companies

concerned had offered to customers of the importing

countries the product in question in large quantities at

dumped prices (COM.AD/37, paragraph 4).

on of industry(Article 4)

Article 4

Definition of Industry

(a) In determining injury the term"domestic industry" shall be interpreted as referring to the domestic
producers as a whole of the like products or to those of them whose collective output of the products constitutes
a major proportion of the total domestic production of those products [except that]:

Problem: the representativeness of a complainant for the industry concerned, as

regards the determination of, injury.

Position A: concern was expressed that:

(i) an injury finding seemed to have been made mainly on the

basis of one producers situation;

(ii) the complaint had not been supported by the relevant

association of producers, which was generally considered

to be representative of the industry as a whole

(COM.AD/34, paragraph 29).

Position B: a determination of injury is always judged in relation to the

industry as a whole, even though the complaint might have come

from one company (COM.AD/19, paragraph 4, COM.AD/34, paragraph 31).

5)
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(i) when producers are importers of the allegedly dumped product the industry may be
interpreted as referring to the rest of the producers;

Problem: the interpretation of "industry'" when producers are importers.

Position A: initiation of an investigation upon request by a member of a

legislative body and the trade union representing workers of an

affected industry is not in conformity with the Code (COM.AD/37,

paragraphs 24, 26, 27 and 31).

Position B: as the industry concerned was also a major importer, trade unions

or other spokesmen for the workers in the affected domestic

industry could therefore speak"on behalf of" the industry

(COM.AD/37, paragraph 28).

(ii) in exceptional circumstances a country may, for the production in question, be
divided into two or more competitive markets and the producers within each market
regarded as a separate industry, if, because of transport costs, all the producers
within such a market sell all or almost all of their production of the product in
question in that market, and none, or almost none, of the product in question
produced elsewhere in the country is sold in that market or if there exist special
regional marketing conditions (for example, traditional patterns of distribution or
consumer tastes) which result in an equal degree of isolation of the producers in such
a market from the rest of the industry, provided, however, that injury may be found
in such circumstances only if there is injury to all or almost all of the total
production of the product in the market as defined.

Problem: the lack of defiinition of a "regional market".

Position A: concern was expressed that in the case of one large country there

was no indication that a definition of a regional market would

be introduced in its legislation (COM.AD/19, paragraph 31,

COM.AD/34, paragraph 15).

Position B: even if it might appear that injury had been more significant in

some regions than in others, injury to a portion of the national

industry could not generally be isolated from the injury incurred

by the entire national industry (COM.AD/34, paragraphs 27 and 28).
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C. Procedures

1) Initiation (Article 5(a))

Article.5

Initiation and Subsequent Investigation

(a) Investigations shall normally be initiated upon a request on behalf of the industry affected, supported
by evidence both of dumping and of injury resulting therefrom for this industry. If in special circumstances
the authorities concerned decide to initiate an investigation without haveing received such a request, they shall
proceed only if they have evidence both on dumping and on injury resulting therefrom.

¹As defined in Article 4.

(a) Reuest on behalf of thei snryu3ffe aUected

Problem: the representativeness of the coinmnlaait.
Position Ai. (î) coiplaînts by a single producer has been considered

sufficient to initiate proceedings, even though the rest

of the industig mglht not have considered itself

affectedOM(AC/1LD149, grparaaphs 3, 29 and 31M, CO.AD/26,

paragraph 2OM/,ÇOUAD/34, parphgrah 29);

(ii) investigations have been initiated at the request of

secondaanyfmmu±acturers not representative hf tbe national

industrOM(CaW.AD/34, paragraph 30) and upn complaints

which were not representative of a majoo prQportion of the

industrOM(CVi.AD/30, grparaaph 2OM.AD4,AD/34, paragraph;15h

(iii) an investigation has been initiated on the requeft oa a

member of a legislative bandy ed by the trade union

espre etiwnrg rses. of a.specific isdu.tryOM.AGOAD/37,

pgrapraphs 24-27 and 31-33).
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PositionB: (i) injury and threat of injury are always judged with

reference to a whole industry even if the investigation

has been opened at the request of a single producer

(COM.AD/19, paragraph 4, COM.AD/26, paragraph 30,

COM.AD/34, paragraph 31);

(i) investigations are only opened at the request of

representative industries; in one case under discussion

the firms complaining represented two-thirds of the

national production (COM.AD/30, paragraph 25);

(iii) trade unions or other spokesmen for the workers in the

affected domestic industry can speak "on behalf of the

industry in cases where the industyitself was also a

major importer¹ (COM.AD/37, paragraphs 28 and 34).

(b) Evidence both ofdumpingandinjury

Problem: the importance of ensuring that investigations are initiated only on

requests founded on substantial evidence both of dumping and injury.

Position A: (i) cases have been taken up by a competent national body

without prima facie evidence of injury (COM.AD/26,

paragraph 27, COM.AD/30, paragraph 24, COM.AD/37

paragraphs 24-25);

(ii) the authorities of a country did not seem to be

prepared to amend the demonstration of its laws and

regulations to undertake any significant scrutiny of the

evidence of injury before proceeding with a full

investigation (COM.AD/34, paragraph 15),

¹Of rArticle4(a) (i).
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Position B: (i)

(ii)

prior to commencing an investigation, initial statements
on injury are required by the authoritiesof the country

concerned; an examination of the injury allegation

before the opening of the investigation is, however, not

possible under national law (COM.AD/26, paragraph 30);

the rules of Article 5(a) do not require a positive

finding of injury prior to the opening of the investiga-

tion. The Article only requires that there is sufficient

evidence present to warrant further investigation

(COM.AD/37, paragraphs28 and 34)

(c) Ex officio procedures

Problem: the definition of "special circumstance" permitting initiation of an

investigation without a request.

Position A:ex officio procedures have been started without the criteria

of Article 5(a) being fully met (COM.AD/34, paragraph 7).

Position B: this procedure is applied only in special cases and where there

is evidence both of during and of injury (COM.AD/34,

paragraph 8).

2) Simultaneous ArticIe 5(b))
(b) Upon initiation of an investigation and thereafter, the evidence of both dumping and injury should be
considered simultaneously. In any event the evidence of both dumping and injury shall be considered simultaneously
in the decision whether or not to initiate an investigation, and thereafter, during the course of the investigation,
starting on a date not later than the earliest date on which provisional measures may be applied, except in the
cases provided for in Article 10(d) in which the authorities accept the request of the exporter and the importer.
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Problem: the interpretation of the requirement of simultaneity of the considera

tion of evidence of both dumping and injury.

PositionA : (i) the practices of a member country are not consistent withi

Article 5(b); there is a need for thetrsictest

observance of the provisions of the Codenudew vhich ade-

quate evidence of both dumping and injury is pru-e-

requisiteorto the itntiation of an antiumdwping procedure

and the introduction of provisional measures OMCa.AD/30,

pegrzgaph 22, MOE.AD/34, pagrawaph 15,OMC.AD/37,

paragraph 2;7)>

(ii) a through amin ation is needed aleady in the initial

stages of a proceeding in ord r. to vefi±y if the laleged

injury really justifies the opening of a proceeding and

provisionalmsur0wes OC(MDAI/34,aperrgphah 2;3)

Position B:i () Article 5(b) does not stipulate simultaneous determination

at the initial point of the investigation, but requires

that the consideration of injury and mduping must be

simultaneous from theim, e at which provisional remedies

are applied (M.CCAD/37, pagraWaph 28);

(ii) ehé Codeodees not require a fuli Injury investigation

before prosiiional action is ktaen OM.ADlA/34,

pagrflaph 2;)

(iii)iît was stressed by a member coutry that thre had been a

revision of its practices so that more evidence of ijuryY

vas required proer to commencingana investigation

(OM.!AD/30. arearaphh 2,3COM AD//3,4 paragraph 17),
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3) Termination of investigations (Article 5(c))

(c) An application shall be rejected and an investigation shall be terminated promptly as soon as the authorities
concerned are satisfied that there is not sufficient evidence of either dumping or of injury to justify proceeding
with the case. There should be immediate termination in cases where the margin of dumping or the volume off
dumped imports, actual or potential, or the injury is negligible.

problem: the duration of investigations and their termination where subsequent

events indicate that there is no longer sufficient evidence of either

dumping or injury.

Position A: efforts should be made in one member country to reduce the

length of time needed to settle cases because delays create

considerable uncertainty and affect seriouslyexporters both in

terms of costs and loss of market share (COM.AD/30, paragraph 39)

Position B: (i) the shortness of the thirty-day period for a summary

investigation in one country might cause the initiation

of a full-scale investigation without an adequate summary

investigation (COM.AD/26, paragraph 84, COM.AD/37,

paragraph 36);

(ii) the shortness of the six-month period for a full-scale

investigation in the same country might prevent a

investigation from being properly conducted. Lack of

time might limit the opportunities for respondent firms

to express views or to submit appropriate information

(COM.AD/26, paragraph 86).

Position C: in cases of negligible dumping margins, cases should be

terminated immediately (COM.AD19, paragraphs 31 and 33).
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Position, D: (i) efforts would be madeto reduce the time taken to complete
investigation but the necessity of keeping the decision-

making process fair mustbe borne in mind (COM.AD/30,

paragraph 40, COM.AD/34, paragraph 17);
(ii) depending on the case, the time-limits referred to in

Position B can be erbended beyond thirty days or beyond

six. months (COM.AD/26, paragraphs 85 and 87).

4) Provision of lnformation to parties concerned (Article 6 (a))

Article 6

Evidence

(a) The foreign suppliers and all other interested parties shall be given ample opportunity to present in
writing all evidence that they consider useful in respect to the anti-dumping investigation in question. They shall
also have the right, on justification, to present evidence orally.

Problem: the difficulty of providing ample opportunities to submit appropriate
information without unduly dealing investigations.

Position A: (i) adequate opportunity for expressing views or for submissions

of appropriate documentation by respondent firm should not

be restricted because of time limitations (cf. Article 5(c))

(COM.AD/19, paragraphs 16 and 17, COM.AD/26 paragraph 86);

(ii) national legislation should not unreasonably or unfairly

restrict the types of evidence to be submitted by the

parties concerned COM.AD/26, paragraph 89).

PositionB: .(i) existing limits provide ample time for supplying evidence

or may ifneed be, be extended (COM.AD/19, paragraph 17,

COM.AD/269 paragraph 87);
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(ii) irrelevant issues should not be taken up in the course

of investigations; the parties should take to court

questions such as constitutional issues rather than raising

them in anti-dumping cases (COM.AD/26, paragraph 90).

5) Access to information (Article 6(b))

(b) The authorities concerned shall provide opportunities for the complainant and the importers and exporters
known to be concerned and the governments of the exporting countries, to see all information that is relevant to
the presentation of their cases, that is not confidential as defined in paragraph (c) below, and that is used by the
authorities in an anti-dumping investigation, and to prepare presentations on the basis of this information.

Problem: to ensure a reasonable access to information without infringing legitimate

interests of confidentiality.

Position A: reasons and content of complaint, as well as a clear definition

of the charges should be given to the exporter in order to avoid

difficulties in the preparation of his defence (COM.AD/14.,

paragraphs 23c, 24, 25c, COM.AD/37, paragraph 5).

Position B: The opinion is that

(i) there are unavoidably difficulties in respecting the

provisions on confidentiality and on the availability of

information at the same time (COM.AD/37, paragraph 6);

(ii) information to the exporter of the nature of the allegations

can be assured by requesting the submission of non-

confidential summaries along with requests for confidential

treatment of evidence from domestic firms asking for anti-

dumping action .(COM.AD/34 paragraph 17, COM.AD/37,

paragraph 7).
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6) Notification and

publicnotice afterinitiation of investigation,
(Article 6(f))

(f) Once the competent authorities are satisfied that there is sufficient evidence to justify initiating an
anti-dumping investigation pursuant to Article 5 representatives of the exporting country and the exporters and
importers known to be concerned shall benotified and a public notice may be published.

Problem: the form of notification and publication of an anti-dumping notice.

Position A: (i) a notification should show prima face evidence of dumping

and injury, and the exporter should be given a clear

definition of the charges to which he would be required

to answer (cf. Article 6(b)) (COM.AD/14, paragraph 23(c));

(ii) a summary investigation should be carried out to the fullest

extent possible beforean "anti-dumping proceeding notice"

is published (COM.AD/19, paragraph 52(g);

(iii) the public notice should not only describe the merchandise

concerned, but also give the name of the manufacturer end

the type and model as well as any other relevant features of

the me rchandise in questioO (CoM.AD/19r, paagraph 5)2(f).

7) bitiflation uabiqpostionIor oon-i-pEmbositiof ot intumpwntiag iutîes
(Article 6(h))

(h) The authorities concerned shall notify representatives of the exporting country and the directly interested
parties ofethoir decisions rrdia&ing imposition or -0noimpoiitlon of anti-dumping duties, indicating the reasons for
such decisions and the criteria applIed, and shall, unless there are special reasons against doing so, make public
the decisions.

bken:m: the respect of this agraea'ph stipulating that the exporting country shall

be notified of reasons for decision on antum-dmping duties and of the

criteria applied.
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Position A: (i) the provisions of a member country should be mare specific

so that the exporting country and directly interested

parties night be informed more accurately of the reasons

and criteria applied (COM.AD/19, paragraph 52 (c));
(ii). it is necessary that respondents should always be notified

of the basis far fair value calculations in order to be

able to establish expert prices and to avoid the occurrence

of dumping margins (COM.AD/26, paragraph 49).

Position B: (i) within the limits of confidentiality rules, exporters are

entitled to examine the evidence supplied by the

complaints;

(ii) from some time before the withholding of appraisement, the

exporters are given full information as to how the calcula-

tions are made, and they have the opportunity to make any

appropriate price adjustment;

(iii) as an movement of the national practice resulting from

the adoption of the Code, estimated duties are made known

to importers (COM.AD/26, paragraph 50, COM.AD/34,

paragraph 17).

8) Preliminaryand final decisions (Article 6(i))

(i) Theprovisions of this Article shall not preclude the authorities from reaching preliminary determinations,
affirmative or negative, or from applying provisional measures expeditiously. In cases in which any interested
party withholds the necessary information, a final finding, affirmative or negative, may be made on the basis of the
facts available.
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Problem: the unjustified application of provisional measures.

Position A: Article 6(i) permits the expeditious application of provisional

measures only when any interested party withholdsnecessary

information. However, in a particular case, action has been taken

in spite of exporters not having withheld such information

(COM.AD/14, paragraph 31).

9) Price undertakeing (Article 7)

Article 7

Price Undertakings

(a) Anti-dumping proceedings may be terminated without imposition of anti-dumping duties or provisional measures
upon receipt of a voluntary undertaking by the exporters to revise their prices so that the margin of dumping is
eliminated or to cease to export to the area in question at dumped prices if the authorities concerned consider
this practicable, e.g. if the number of exporters or potential exporters of the product in question is not too great
and/or if the trading practices are suitable.

(b) If the exporters concerned undertake during the examination of a case, to revise prices or to cease to export
the product in question, and the authorities concerned accept the undertaking, the investigation of injury shall
nevertheless be completed if the exporters so desire or the authorities concerned so decide. If a determination of
no injury is made, the undertaking given by the exporters shall automatically lapse unless the exporters state that
it shall not lapse. The fact that exporters do not offer to give such undertakings during the period of investigation,
or do not accept an invitation made by the investigating authorities to do so, shall in no way be prejudicial to the
consideration of the case. However, the authorities are of course free to determine that a threat of injury is more
likely to be realized if the dumped imports continue.

Problem: disagreements on price undertaking practices and the link of price

understandings with:

- (i) expert restraint;

- (ii) revocation of anti-dumping duties;

- (iii) punitive action;

- (iv) discontinuetion of investigations;

- (v) periodic reports;

- (vi) reopening of investigations;

- (vil) marginal exporters.
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Position A: (i) export restraints should not be demanded in addition to

price undertakings (COM.AD/34, paragraphs 3 and 5);
(ii) anti-dumping duties and price undertakings have been

applied sequentially while they are clearly alternative

remedies to injurious dumping. (COM.AD/34, paragraph 36);

(iii) exporters whose offers of price undertakings have been

refused, but who have revised their prices and eliminated

injurious dumping, are nevertheless exposed to the

inconveniences of anti-dumping procedures in a punitive

fashion (COM.AD/34, paragraphs 51 and 53);

(iv) investigations should he discontinued as soon as it is

found that price undertakings are likely to be imple-

mented (COM.AD/26, paragraphs 45-47);

(v) after investigations have been discontinued on the basis

or price undertaking, periodic reports with detailed

price information are required during a certain length of

time which poses a heavy burden on exporters (COM.AD/26,

paragraph 78);
(vi) when price assurances had been given, investigations should

not be reopened only on the basis of price information

(COM.AD/26, paragraphs 80 and 82);

(vii) secondary exporters should be informed of price under-

takings arranged between the most important supplier and

the authorities of the importing country (COM.AD/14,

paragraphs 50 and 52).
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Position B: (i) the proceedings were always terminated when the exporter
gave assurances which removed the injury; the exporter

had opted for self-restraint as an alternative to other

measues (CC4.AD/34, paragraphs 4 and 6);

(ii) regulations have been improved by a provision for

revocation of dumping findings after a set period of time

when there have been no sales at less than fair value and

rice assurances have been given (cf. Article 9)

(COM.AD/34, paragraph 17);

(iii) it is in each government's power to decide whether or not

to accept price undertakings (COM.AD/34, paragraph 52);

(iv) investigations are discontinued on a price assurance basis

only where the margins of dumping are minimal (cf.

Article 5(c)) (COM.AD/26, paragraphs 46-48);

(v) the preparation of the first report might be somewhat

burdensome but the following reports are very simple to

prepare (COM.AD/26, paragraph 79);

(vi) an investigation would only exceptionally be reopened,

when a given price asurance has been diesregerded

(COM.AD/26, paragraphs 81-83);

(vii) overseas manufacturer who are properly represented in the

importing country are informed of any price arrangements

made (COM.AD/14, paragraphs.51 and 53).
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10)Imposition and collection of duties (Article 8)

(b) When an anti-dumping duty is imposed in respect of any product, such anti-dumping duty shall be levied, in the
appropriate amounts in each case, on a non-discriminatory basis on imports of such product from all sources found
to be dumped and causing injury. The authorities shall name the supplier or suppliers of the product concerned.
If, however, several suppliers from the same country are involved, and it is impracticable to name all these
suppliers, the authorities may name the supplying country concerned. If several suppliers from more than one
country are involved, the authorities may name either all the suppliers involved, or, if this is impracticable, all
the supplying countries involved.

(c) The amount of the anti-dumping duty must not exceed the margin of dumping as established under Article 2.
Therefore, if subsequent to the application of the anti-dumping duty it is found that the duty so collected
exceeds the actual dumping margin, the amount in excess of the margin shall be reimbursed as quickly as possible.

(e) When the industry has been interpreted as referring to the producers in a certain area, i.e. a market as
defined in Article 4(a)(ii), anti-dumping duties shall only be definitively collected on the products in question
consigned for final consumption to that area, except in cases where the exporter shall, prior to the imposition of
anti-dumping duties, be given an opportunity to cease dumping in the area concerned. In such cases, if an adequate
assurance to this effect is promptly given, anti-dumping duties shall not be imposed, provided, however, that if the
assurance is not given or is not fulfilled, the duties may be imposed without limitation to an area.

Problem: coverage of duties with respect to a country, a producer or a specific

product of a certain producer.

Position A: any system which does not provide for transaction-by-transaction

calculations is inconsistent with Article 8(b) which requires

that the duty shall not exceed the appropriate amounts "in each

case". The Code precludes the collection of anti-dumping duties

on goods that are not dumped. The ambiguity in Article 8 could

be corrected and the intent of the Code clarified if suitable

words were included in paragraph (c) to ensure that anti-dumping

duties as calculated in paragraph (b) were also collected on a

transaction-by-transaction basis (COM.AD/W/52, page 4).

Position B: determinations should be made on a company-by-compan y basis.

(COEAD/i9 paragrapOMh 52(g)raphtD/26, paragaphOM 43, CcE4.D/30,

parag'aph 37) and revocation of a finding ohould be made fcr
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companies which have not engaged in sales at less than fair

value for a period of around six months after the finding was made

(COM.AD/30, paragraph 37);

duties should not be imposed on all imports when the injury has

been caused to a regional and not to the national industry as a

whole (COM.AD/34, paragraph 27).

Position C: provisions have been made for the exclusion of particular

companies from anti-dumping action if they have not been selling

at less than fair value during a representative period (COM.AD/26,

paragraph 44, COM.AD/30, paragraph 38, COM.AD/34, paragraph 17);

injury to a portion of the industry can not generally be

isolated from the injury incurred by the entire national

industry (COM.AD/34, paragraph28).

11) Duration of duties (Article 9)

Article 9

Duration of Anti-DumptingDuties

(a) An anti-dumping duty shall remain in force only as long as it is necessary in order to counteract dumping
which is causing injury.

(b) The authorities concerned shall review the need for the continued imposition of the duty, where warranted,
on their own initiative or if interested suppliers or importers of the product so request and submit information
substantiating the need for riview.

Problem: the fïxing of reasonable time-limits for review and for revocation.

Position A: the opinion was that:

- anti-dumping duties may justifiably be imposed during a

reasonable minimum period but, thereafter, the authorities



COM.AD/W/56
Page 35

Position B:

Position C:

concerned should be required to monitor anti-dumping actions

to ensure that actions are not maintained except in cases of

continued existence or threat of injury;

-the proper application of the Code would result in duties being

maintained for considerably varying time periods, depending on

the product concerned;

the time period should be as short as possible if it is pre-

determined by legislation or regulations (COM.AD/W/52, page 2).

- the imposition of an anti-dumping duty during an unnecessarily

long period to serve preventive and punitive purposes is

against the Code (COM..AD/34, paragraphs 50 and 51);

- the rule in a member country that dumping findings cannot be

revoked upon request unless there is proof that no dumping

had taken place for at least two years and that such findings

must be in force for at least four years before they can be

revoked at the initiative of the authorities of the importing

country is not in conformity with the Code (COM.AD/37,

paragraph 35).0

- the country referred to in Position B pointed out that a

procedure had been established for possible reconsideration of

injury determinations (COM.AD/34, paragraph 17);

- this country further stressed that although the findings might

remain in force for some time, duties were collected on an

entry-by-entry basis and no duties were assessed for those
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imports where no dumping margin was found. Although its pro-

cedure were fullyin compliance with Article 9(a), it was

expected that a better revocation procedure could be evolved

in the future regarding changes in circumstances affecting

injury determination (COM.AD/37, paragraphs 43 and 47),

12) Provisionalmeasures (Article 10)

Article 10

Provisional Measures

(a) Provisional measures may be taken only when a preliminary decision has been taken that there is dumping
and when there 13 sufficient evidence of injury.
Problem: the existence of sufficient evidence of injury.

Position A: the legislation of a member country provides for the reopening

of an investigation and immediate withholding of appraisement,

based simply upon price information, and not on sufficient

evidence of injury in addition to dumping (COM.AD/19,

paragraph 52(c), COM.AD/26, paragraph 80).

Position B: action under Article 10 is only taken in exceptional cases when

a price assurance has been given and subsequently disregarded.

It was in such cases not necessary to renew the injury informa-

tion (COM.AD/26, paragraph 81, COM.AD/30, paragraph 49).

13) Retroactivity (Article 11)

Article 11

Sotrfactivity

Anti-dumping duties and provisional measures shall only be applIed to products which enter for consumption
after the timewhen the decision taken under Articles 8(a) and 10(a), respectively, enters into force, except that
in cases:

Where a determination of material injury (but not of a threat of material injury, or of a material retardation
of the establishment of an industry) is made or where the provisional measures consist of provisional duties
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and the dumped imports carried out during the period of their application would, in the absence of these
provisional measures, have caused material injury, anti-dumping duties may be levied retroactively for the
period for which provisional measures, if any, have been applied.

If the anti-dumping duty fixed in the final decision is higher than the provisionally paid duty, the
difference shall not be collected. If the duty fixed in the final decision is lower than the provisionally
paid duty or the amount estimated for the purpose of the security, the difference shall be reimbursed or
the duty recalculated, as the case may be.

(ii) Where appraisement is suspended for the product in question for s which arose before the initiation of
the dumping case and which are unrelated to the question of dumping, retroactive assessment of anti-dumping
duties may extend back to a period not more than 120 days before the submission of the complaint.

(iii) Where for the dumped product in question the authorities determine

(a) either that there is a history of dumping which caused material injury or that the importer was, or
should have been, aware that the exporter practices dumping and that such dumping would cause
material injury, and

(b) that the material injury is caused by sporadic dumping (massive dumped imports of a product in a
relatively short period) to such an extent that, in order to preclude it recurring, it appears necessary
to assess an anti-dumping duty retroactively on those imports,

the duty may be assessed on products which were entered for consumption not more than 90 days prior to the date
of application of provisional measures.

Problem: the retroactive application of provisional measures, including withhold-

ing of appraisement.

Position A: provisional measures including withholding of appraisement are

not allowed retroactively (COM.AD/19, paragraph 52(a) (ii),

COM.AD/26, paragraphs 41, 43 and 80).

Position B: although Article 11 permitsa ninety day retroactivity in respect

of withholding of appraisement, the right to retroactive with-

holding has not been used (COM.AD/26, paragraphs 42 and 81).
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D. General problems
1) Conformity of the national law with the Code (Article 14)

Article 14

Each party to this Agreement shall take all necessary stops, of a general or particular character, to
ensure, not later than the date of the entry into force of the Agreement for it, the conformity of its laws,
regulations and administrative procedures with the provisions of the Anti-Dumping Code.

Problem: failure to ensure the conformity of national legislation.

Position A: (i) although the Code has been signed by all adherents without

any reservation (COM.AD/3, paragraph 54, COM.AD/26,

paragraph 28, COM.AD/34, paragraph 14) and one particular

member country has stated that its present legislation is

applied in a manner consistent with the provisions of the

Code (COM.AD/26, paragraph 28, COM.AD/30, paragraph 18),

the performance of this country has been disappointing

(COM.AD/26, paragraphs 68-91, COM.AD/30, paragraph 48,

COM.AD/34, paragraphs 14-21);

(iî) several important aspects of its anti-dumping laws and

regulations have not been brought into conformity with

the Code (cf. Articles 2, 3(a) and (e), (a) (ii), 5(a)

and (b), 9, 10(b) and 11) (COM.AD/34, paragraphs 15 and

21, COM.AD/37, paragraphs 24, 31, 35-38, 44 and 48);

(iii) the essential problem in this context is the problem of

the equitable uniform application of the standards of the

Anti-Dumping Code by all signatories (March 1976 meeting).
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Position B: the country referred to in Position A has stressed that:

(i) in administering its national Anti-Dumping Act, the two.

competent agencies are required to take the Code into

account, although the law also makes it clear that the

national law shall take precedence if it is in conflict with

the Code (COM.AD/1, paragraph 10);

(ii) a pragmatic approach has been taken with regard to any

disagreement that exists, and discussions in the Committee

on Anti-Dumping Practices have resulted in important

amendments in its national legislation (cf. Articles 2(f),

5(c) and 10)(COM.AD/30, paragraphs 23 and 49, COM.AD/34,

paragraph 18);

(iii) its practices are basically in conformity with the spirit

and letter of the Code and the national system is as

equitable and objective as that of any other adherent to

the Code (COM.AD/37, paragraphs 39 and 47).

2) Rôle and functioning of the Anti-Dumping Committee (Article. 17)

Article 17

The parties to this Agreement shall request the CONTRACTING PARTIES to establish a Committee on Anti-
Dumping Practices composed of representatives of the parties to this Agreement. The Committee shall normally meet
once each year for the purpose of affording parties to this Agreemnent the opportunity of consulting on matters
relating to the administration of anti-dumping systems in any participating country or customs territory as it might
affect the operation of the Anti-Dumping Code or the furtherance of its objectives. Such consultations shall be
without prejudice to Articles XXII and XXIII of the General Agreement.
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Problem: improvement of the operation of the Committee,

Position A: the work of the Committee should be given a more multilateral

character; anti-dumping practices should be seen in the broader

context of overall commercial policies (COM.AD/34,

paragraphs 54-56, COM.AD/37, paragraph 54).

Position B: the Committee should not deal with broad policy issues; it

should work in the framework of the mandate given in Article 17

of the Code. The Committee should not be transformed into an

arbitration tribunal. Ways of improving the efficiency of the

Committee might, however, be further examined (COM.AD/34,

paragraphs 57-59).

3) Judicial or administrative review (Article X 3(b) of GATT)

(b) Each contracting party shall maintain, or institute as soon as practicable, judicial, arbitral or
administrative tribunals or procedures for the purpose, inter alia of the prompt review and correction of
administrative action relating to customs matters. Such tribunals or procedures shall be independent of the
agencies entrusted vith administrative enforcement and their decisionsshall be implemented by, and shall govern
the practice of, such agencies unless an appeal is lodged with a court or tribunal of superior jurisdiction within
the time prescribed for appeals to be lodged by importers; provided that the central administration of such agency
way take stops to obtain a review of the matter in another proceeding if there is good cause to believe that the
decision is inconsistent with established principles of law or the actual facts,

Problem: the need to establish Judicial or administrative procedures for the

review and correction of administrative action relating to anti-dumping
matters.

Position A: Article X:3(b) of GATT requires that contricting parties shallmain-
tain, or institute, as soon as practicable, juridicial or admini-

strative review procedures. Very few countries ensure ready acces.

to judicial or administrative review of anti-dumping actions, in

particular in respect of revocation and application of price under-

takings. All signatories should ensure that these obligations are

adequatelyY provided for in their nationaladministrativepro-w opo

ce!, es ID,^;e:/ ^ ,;r.~ ".
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4) Use of informaland coercive procedure amoed es (preuble)

The parties to this Agreement,

Considern that it is desirable to provide for equitable and open procedures as the basis for a full
examination of dumping cases; and

Dosiring to interpret the provisions of Article VI of the General Agreement and to elaborate rules for their
application in order to provirm greater unifonnity and certainty in their implementation.

Problema opennies of endures.p±ng proceemes.

Position A: the anti-dumping procedures should, to the maximum extent

possible, bfe open; inormal and coercive procedures whereby a

govnmnt settles anti-dumping cases through secret negotiation

with the parties concerned are against the spireit of the Cos

(March 1976 meeting).
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