
RESTRICTED

GENERAL AGREEMENT ON C/M/12122 June 1977
TARIFFS AND TRADE Limited Distribution

COUNCIL
16 June 1977

MINUTES OF MEETING

Held in the Building of the International
Telecommunication Union on 16 June 1977

Chairman: Mr. C. DE GEER (Sweden)

Page

Subjects discussed: 1. United States/Zenith case 1
2. Sweden - Renegotiation under Article XXVIII:4 4
3. India - Auxiliary duty of customs 4

1. United States/Zenith case (L/4508)

The Chairman recalled that the Council established a Working Party on the
United States/Zenith case at its meeting on 23 May. The report of the Working Party
was circulated in document L/4508.

Mr. Farnon (New Zealand), Chairman of the Working Party, said that all but one
member of the Working Prty agreed that the Japanese tax rebate or remission of
commodity taxes on exports of certain consumer electronic products was in full accord
with the provisions of GATT. They also agreed that, should the decision by the
United States Customs Court be upheld and should countervailing duties be imposed on
these products, such imposition would be in contravention of the provisions of
the GATT, including Article VI:4 and the note to Article XVI, and would constitute
a parima facie case of nullification or impairment of Japan's rights under the
General Agreement. They were also of the view that the United States Customs Court
decision and the subsequent United States action was already in violation of the
GATT and had a serious adverse trade impact upon the Japanese exports to the
United States in question. He also stated that the United States representative took
note of the views expressed but refrained from commenting on the legal aspects of the
case which was being appealed by his Administration. In conclusion, he stated that
the Working Party expressed serious concern regarding the implications of the United
States Customs Court decision and its consequences for world trade, the MTN and the
GATT system. Concern was also expressed about the danger of proliferation of such
action with respect to other products and other contracting parties.
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The representative of Japan said that the report of the Working Party
summarized accurately Japan's views in this matter. He pointed out that the
United States action was already having serious effects on Japan's trade and
expressed the hope that the United States action would be terminated at the
earliest opportunity. He considered that the Council should keep the matter under
close review so that appropriate action could be taken in the light of
developments.

Several representatives associated themselves with the views in the report
expressed unanimously by the United States trading partners on the legal aspects
of the case. They also expressed concern at the serious situation which had been
created by the decision of the United States Customs Court. They were encouraged
by the fact that the United States authorities were appealing the decision and
appealed to the United States not As impose countervailing duties in contraven-
tion of the General Agreement. They also expressed concern at the possible
proliferation of actions of this kind affecting other products and other
contracting parties. The representative of the European Communities in particular
stressed that if Community exports had been affected the Community would have
resorted to the provisions relating to nullification or impairment of benefits
under the General Agreement and would not take a passive attitude.

Several representatives considered that in view of the importance of the
matter, the Council should keep it on its agenda in order to take appropriate
action in the light of further developments.

The representative of the United States stated that his delegation shared
the deep concern expressed by other delegations with regard to the Customs Court
decision in this case. The decision did not represent a position of the
Executive Br.nch of the United States Government and a reversal of the Court's
holding was being vigorously pursued. Against this background he considered it
inappropriate to comment on some of the views expressed by other delegations.
The United States recognized its obligations under the GATT and would do everything
possible to honour. these obligations. He noted that the United States had not
thus far actually applied countervailing duties to the products in question.

In view of the importance of the matter he agreed that it would be appropriate
for the Council to keep it under review, so that it could, if necessary, revert
to the matter in the light of developments.

He then referred to the comments regarding the disadvantages of domestic
procedures involving judicial review, as recorded in paragraph 13 of the report
of the Working Party. His delegation believed that these comments constituted an
inappropriate criticism of the United States constitutional system of government,
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which was based on a separation of powers. Judicial review of administrative
decisions was a common element throughout the administration of the United States
laws and the judicial systems of many other countries. In addition, under
United States law, judicial review was available to all parties in a dispute, and
therefore, in the case of trade decisions, to both importers and domestic
producers. In this connexion, he referred to the provisions of Article X,
paragraph 3, of the General Agreement.

The representative of the European Communities replied that it was the way in
which the United States domestic procedures were operated, including the judicial
review, which had led to the present situation. He explained that the comments
made by the European Communities in this respect were of a general nature and did
not concern only countervailing duties nor the possibility of having recourse to
a tribunal. His comments related to the legal provisions and procedures concerning
trade, as a whole, which were applied in the United States and in particular to the
practical results of these rules under the Trade Act. Such provisions led easily
and by an almost automatic process to situations such as the one under discussion.
He thought that the United States Administration recognized that the suspension
of customs evaluation provided by the legislation was not a happy procedure in
this case. He expressed doubts as to the mechanism under which fundamental GATT
rules recognized by the United States Administration could be put into question.
He believed that the present situation was not simply a result of a court decision
but rather of a system which led to a multiplicity of processes harassing trade of
third countries.

The representative of the United States expressed appreciation for the
clarification given by the representative of the European Communities and stressed
that it was not the United States system of judicial review of administrative
decisions that was the problem.

The Council adopted the report of the Working Party.

The Council also expressed grave concern at the serious implications of the
United States Customs Court decision and its consequences for world trade, the
MTN and the GATT system itself. Accordingly, the Council decided to keep the
matter under close review and, for that reason, to keep it on its agenda in order
to take such action as might be appropriate in the light of further developments.

The Chairman added that the decision of the Council to keep the matter on its
agenda would not mean that the item was included automatically in each future
Council agenda, but rather that any member of the Council at any time could ask
for its inclusion and that the Council, when adopting the agenda, would include
the item, if so requested.
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2. Sweden - Renegotiation under Article XXVIII:4 (L/4502)

The Chairman recalled that at the last meeting of the Council the
representative of Sweden had requested authorization from the CONTRACTING PARTIES,
under Article XXVIII:4, to enter into negotiations with contracting parties for
the modification of an item in its Schedule XXX. Details of the request had now
been circulated in document L/4502.

The representative of Canada expressed the hope that there would not be a
proliferation of this kind of action.

The Council agreed to grant Sweden the authorization requested.

The Chairman requested any contracting party which considered that it had a
principal supplying interest, or a substantial interest, in this item, as provided
for in Article XXVIII:1, to communicate its claim in writing, and without delay,
tc the Government of Sweden, and at the same time to inform the Director-General.
Any such claim recognized by the Government of Sweden would be deemed to be a
determination within the terms of Article XXVIII:l.

3. India - Auxiliary duty of customs

The representative of India raising a matter under Other Business, said that
by Decision of 30 July 1976 the CONTRACTING PARTIES had agreed to waive until
30 June 1977 the application of the provisions of paragraph 1 of Article II to the
extent necessary to enable the Government of India to apply the temporary
auxiliary duty of customs on items included in the Indian schedule. His
Government had decided to continue the application of auxiliary duties of customs
for nine months with effect from 1 July 1977. He explained that this decision
had been necessitated by India's continuing difficult financial situation. His
delegation therefore had submitted a request for an extension of the waiver and
he hoped that the Council would consider this request at the earliest opportunity.

The Council requested the secretariat to prepare, in consultation with the
delegationss principally concerned, a draft decision and agreed to revert to this
master at its next meeting.


