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REPORT OF WORKING GROUP_ 1 ON NON-TARIFF BARRIERS

Exariination of items in Part I of the Illustrative List

(Government Participaticn in Trade)

1. Working Group 1 was sstablished by the Committee on Trade in Industrial Froducts
in December 1969 to examine the following subjects in the Illustrative List (4nnex 1
to document L/3298): trade-divertiug investment, export subsidies, countervailing
duties, governmment procurement and State-trading enterprises in market econony
countries. The task of the Group was to explore, on the basis of the information in
the Inventory and any informstion that night be subseguently Turnished, possibilities
for concrete action, both with regard to reducing or removing notified barriers
within its coapetence, and to developing possible rules of conduct. The work was to
be conducted on the understanding that it was exploratory and preparatory in nature,
and invelved no comiitment on the part of any member of the Werking Group to take or
join in any action under discussion. Special attention was to be given to the
interests of the developing countries, which had submitted = nunber of notifications
on subjects within the competence of the Group.

2. The Working Group :set from 12 tc 21 Janucry and fron 2 to 9 November 1970 under
the chairmanship of Mr. R.E. Latimer (Canada). In foriwlating views on suiteble
solutions the Group took into account the question whether particular problens
appeared to be pervasive iu their occurrence or whether, even if difficulty arose
only in a few instances, the cffects were yet of concern to neny countries. A4 third
possibility was that both thc causes and the cffcets were confined to a few

countries only. It was considered that these characteristics could have 2 bearing on
the type of solution.

3. An effort was made to define in each cas¢ the iain headings or topics to be
covered, especially if soue form of rultilateral arrangencat appeared to some or nost
nenbers to be indicated. The Group not only had in mind the gencral terms of
referance in regard to the exploratery acture of its work, but wished to cmphesize in
this connexion that in neny cosos the views rocorded ere only tentative at this stage,
and that all delezations would have full latitude tc supplonent and clarify thenm when
the rcport was brought for discussica by the Cowviittee on Trode in Industrizl Products.

4.  The Group alsc discussd the notiricotions included in the Inventory under the
section "restrictive practices tolerstod by povernments” and certain propossls were
sade which are recorded in Scetion VI of this docunont.
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I. Trade~diveritine ards_other then cxpoort subsidics

5. Iyoe of solution: of the Group tended te favour, as explaincd
below, a wider concept T ration of the Illustrotive List iten "Irade-
diverting investneat! cos ed in the heading above. Soue felt that the problem
of scrious tradeo-diverting ¢ £ zoveririent aids to production and investient
was general both in cecurrence and in e¢ffccts on other cocuntries as uiost countrics
zrant some sort of sssistance or other aid to ccoromic developnent of a general or
reglonal charactor. Cthors o:s_“; their information on the Inventory, doubted at
this stege whether the present and prospective cases of difficulty arising out of
such aids v Were So inpo rtudu cr nuaerous. One nenber doubted, uoreover, that
incentives had been showw in any case as decisive in creating a problen of

serious trade diversion.

6. There was, howcver, rather genersl agrccment that the cssential clement which
would justify GATT attention to donstic cids was scrious preJudlcp to trade
interests throuzh trcde diversion. Some delogoations felt that particular
situations such as rescarch and developnent reguircnents, the noed for assistancc
to deprussed regions, roconversion cf an 1nduszry or 0ssibly other consideratinns
were elcnents which could e teken into zccount oy the contracting partics in tac
considcration of a particular casc., Souc of thesc delegations con51dcred that the
existing notification procedures might be conﬁlutbd by including information on
a2ids grentcd by local eand reglonal authorities, and thet provision for specific
notificetion on ruguest would be uscful., Somc cother delegstions enphasized the
dcsirability of spocific procedures for consultation, as well es notification, ot
the re quesu of interosted zovernients, Howoiver, a numbor of other delegations
took the vicw that the cxisting provisious of Article ZHII were sufflclent to

neet the casc

7. Those members which considers
general concarn fﬂvoureo a2 set of
Nots to drticle I *, or & rndc of e
nsed for such zan anprosch, the gues
to solution of thz specific Hrobl
ocligation of the CGroup to eddr
consultotion proccdurss on subs
a nore useful agorosch.

radc-diverting aids to be a2 problaom of

s, whether 1n the forn of an Intcruretative
conduct. Aunong those which doubted the

wstion was rzised whether a code would contribuic
ol notifi;d, to which it was aftcr all the firsth
s 1tself. TInguiry into rcasons why cxisting

ies had not Lecnt used 2ight, for cxample, offur
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s5: Lo 2 working hypothesis 1t was proposcd by souc delesations
st of rules migsht contein the following main headings:

o

(1) The bote would build on the uxisting provisions of the GATT. It would not
suviszge new GLLT comitiients although this possibility should not be
precluded if furthsr discussion amony the contracting partics indicated

thet additional oblipations would he cupropriate.
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of certain new obligations as well. Attention was drawn to paragraph 5 of
Article XVI which calls for « review of the operation of the provisions of
Article XVI.

10. The follecwing proposals, which met with broad approval, were put forward as
the main elements of an approach which might lead te a solution to the problem of
export subsidies.

(i) An importanit step would be for ‘those contracting parties, particularly
developed countries, not having accepted the Declaration Giving Effect
to the provisions of Article XVI:4 to do so,

(ii) It was recognized that there was a need for neasures to ensure improved
and continuing implementation of obligations of Article XVI:4. It was
proposed that consideration be given to the following suggestions:

(a) A& refinement and elaboration of 2 definition of measures that
countries regard as constituting export subsidies which are
forbidden by Article IVIii.

(b) Reviving the standstill provisions of Article XVI:/.

(¢) In relation to the abeve suggestions, revisions, where appropriate,
of notification procedures, to ensure improved and continuing
implementation of the obligations of paragraph 4.

11. In addition, 2 numuber of other suggestions were the following:

(1)  There may bz need to include in the obligations of paragraph 4 all
export subsidies even though they do not result in sale for export
below the comparzble domestic price.

(11) The same, or morc comparable, treatnent should be given to primery and
non-primary products under Article XVI.

(iii) It night be possible to provide that in case of infraction of the
prohibition under Article XVI:4 the inporting country be authorized to
take 21l neasures deened necessary under the provisions of the General
Agrzenent to offset the trade effects of that subsidy.

12. Some delegations recommended that all of the proposals included under para-
graphs 10 and 11 azbove bo considered in the context of an overall review of the
operation of Articls XVI, as provided for in pasragraph 5. It was noted that thexre
never had been such a raview.

13. The view was sxpresced by several delegations that the distinction between
primary and non-primary products wzas a fundamental one in that it had been a part
of Article XVI from the outsct 2nd hzd been confirmed during the Review Session in
1955. Some others meintainad that since that time there had been developments in
international trace in zgricultural products that called for a re-examination of
such a2 distinction. It was also suggested by others that a morc precise definition
of what constituted =z primary product night be useful.
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11T, Counterveiling duties

14. Type of solution: The predominant view was that ths injury question was the
main problem where the sclution was to be sought in azction by particular countries.
It was suggested thet the root of this prble lzy in the fzet that thc Protoccl

of Provisional Applicaticn had been in foree for over twaatly years, thus pormitting
some contracting parties to be leogally exompt in certain c1rcumstunces from
obligations arising out of Part II of the General Agrecment. The problen was
aggravated in a particular case by the fact that prior exdsting mandatory require-
ments removed all discretion as tc the lmposition of countervailing duties.

15. As regards the goncral question of the application of countervailing duties,
several representetives suggestcd that there was need for = code along the lincs
of the Anti-Dumping Code, although thc cdoption of such z code would be difficult
until all contracting parties had accepted the same obligaticns. Any code might
include, inter 2lia, determination of the subsidy and its amount, determinaticn
of injury and the trade effcet for third countries. However, it was pointed out
that countervailing dutics, unlike anti-dumping acticn, were in some cases z
responsc to measurcs that arec prohibited under Article XVI:4.

16, The vicw was expressed that thore should be a meassure of consistency betwesn
any new code on coumtorvailing dutics and the Anti-~Dumping Code since they would
both be interpretations of Article VI. One delegation presented a note (innex)
which outlined thosc eclements of the Anti-Dumping Cocde  which would appear tec be
applicable to a code on countorvailing duticz. Scime other delegations supporicd
the approach outlined in this nete. Other delegations, sven thoagh they gave
support to the idea of preparing « ecdc on counterveiling dutics, e:xpro..socfq the
view that such o code should take inte sccount the spe izl pesition of developing
countries, and thoy recalicd the probleas that their c i

comnexion with thu preparation of the Anti-Duaping uOdG.

b
.

~

v

ocuntries had raised in

17. Somz delugztions suggcqt;d that o code on countervniling dutlies would
presunably haeve to cont.dn o dofinition »f whet constituted = subsidy and, hence,
would involve Articlc XV1. IHith rogo 0 porcd code on countervalllhg
dutics, it was suggeoutced by econe Jdelep mors owperience should he gained
on tho operation of the Autl.-Dunping Oode, which in their opinicn had not to date
been entircly satisfactoery, LoDwe anbarking upen the cloboration of » accond code.

128, Somc dclegetions expressed the vicw thet oxport subsidics rather than counter-
vailing dutics were the 1o f preblom hecnusse 1t was ity oxXpert subsidics themsclves
nov the scwstervadiling dutics, which resulted in

in the first incstonce, ]
unccononidlce trud: distortion. I lhore were ne oxport subzidics there would be
necd for countrics te rosort to cowntervailing dutics, thus the olimination of
export subsidics should be the first objcetive. It was furthor suggested by thesc
delegations that any solutisn to the probvlem of countervailing dutics could bte
considercd onl; in thb context of oxport subsidies such ns the general rovicw
suggested in paragraph 12 nbove.

10

e
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19. 4s for the suggestion that the provlem was roally one of export subsidies,
the opinion was expressed that this crgument would be valid only after all
contracting parties had signed the Doclaration giving effect to Article XVIz4,
which itself covered only part of the field, a stop which seemed unlikely in the
cese of some countries. rthermorc, certain differences of opinion exist, and
will most likely continue to poersist, as to what constitutes an export subsidy if
no adjustment and development of the definition of 2 subsidy is undertaken.

20, It was further pointed out by some delegations that the present GATT rules
relating to countervciling dutics are unsctisfactory since third countries are not
obliged to impose countervailing dutics tc offset export subsidization that causes
or threatens injury to an export industry of another coatrccting party. It was
suggested that the GAIT be amended to permit the injured porty, in such cases,
specifically to suspend concessions cn products of intercst to the export-
subsidizing country. One delegation said thet this metter could cppropriately be
discussed in the work on the code it had suggested,

IV. Government procuremcnt

2le Iype of solution: Govermneant procurciicnt was a problem of a general nature
and ototh the legzl «nd practical zspects of the problam would have to be considercd
together., It was felt that the solution lay in the fortmlation of 2 code or set

of guidelines thet would apply to the contracting partics! government procurement
operations. The Group agreed that in determining guidelines, the following elements
should, inter-clia, be considered.

22. riain headings:

(1) Objectives and principlecs

(ii) Definitions

(iii) Procurcment entities

(iv) Elimination of existing discrimination

(v) Exceptions

(vi Purchasing procedurcs

(vii) Public~tion of governmeni procurencat regulotions

(viii) Reporting, review, cowmploint and confrontation procciurcs.
Hote was tokea of the foet thot the CECD is «wddressing itsJ ll to this problem ~nd
that 211 the suggested mein hendings were covercd by the guidelines which ore under
preperotion in CECD, The Group wis informed of the stitius of the work in CECD nnd
of the main contents of tihe cavissged guldelines. It was noted that the worlk in
ECD would be pursucd ot o mocting in February 1971 and thot the work there wis in
o f2irly odvanced stage. It wie not considercd uscful to claborate further ~t this

stagec on the moin hendings in the Group snd it wee uwgroed thmt Lhe best way to
¥ 3 - et e e nYal
proceced would he for the Grour to follow devclopments in CECD.
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: in market sconcrry countries

23. Iype of soluticn: It i2s generudl, suresd t lnt the LYlStha rulzs of
Artlcl 's AVIL and 11: 4y as well a3 tne L ternrc tive Neve &d articles AT to XV,

regarding nen-discriminaticn and lizdtetion of pr
zdequate as far as busic prineipli: werc ccncornsd, and uh
to lie in thg BT, cf izplementaticon, whicre soue zlaberat
considered,
and the view

t»ctlun sezizcd reasconably

ot the probleme appearced
ion of procedurcs might be

Some countrics suggested thet specific sclutions might be worked cut,

WAS SNprissy ;& that this might be en = case-py-cise basis. In the

opinion of certuin delegaticns the vrocadures for consultaticns undsr articles XII

and XIJIT
nened in t

“c*mcd, ﬂOJLVuI, te be adeguate. It was noted that the notifications
this scction of the Iillustrative List rclated to Stotu-tra alng enterpriscs

.

in developed norket cconomy ccuntrics znd on that basis the develcping countries

5 <

had participated on their understanding that tuc Group would bese its discussions

on Stete-trading practices of develeoped market cconcuy countries

e

1

24, DMein headings: The following ideas wers expressed, inter clia, with regard to

the principal elements towerds a sclution:

(1)

—~
fie
[

~

With a vicw to strengthening the sffectivensss of article XZVII, considera-
tion should be given to improving the gquality, frequency and coverage

cf repcrts by ccntracting partics on State-trading enterprises, (It was
ncted that only a2 handful of coentracting pertics report with anything
like the prpgcrlb,x roaularity and that rerorts were in soms cascs
incciplet: as te coverage or Tailed te respend in the detail envisaged
by the gucstionnzire,) & possible device, which mighl be CDLl*Cablu
here, would be te invite countries whe consider their ur,.av interesv
affected to cbtein, through the sceretaricy, nctifications cn sutjoets
not ccvered by reguler nctificeaticns. The view was ¢ fsscd that *uc“
of inferimaticon regarding the nargin oy vhich prices are in

W o
y
)
H

| AN O

s (U

ups) in Stote trading, including ¢1¢1u.a t¢ state whether o countrv is
necting full desands for lmvoried vroduets in zecordsnce with the Inter-
protative Nete to article [i:ld, mauc it difficuli for foreign firms ond
treds partners to deteridne the oxtont of diseriminction.

Inclusise of specilic refirence to the pessibility of bilateral ond
multilatoral consuldt:tion ¢leag the lincs of sarticles .KIT and AAIIX
might be uselnd on the anderstoncing thet, i wo sotisiaction were
obtuined threwgh such consulitaiicn, the injured cowniry could be gronted
cunpensatory "oncc;:i\nu or, fiiline Lhot, be autierized te suspend vhe

applicution ¢f cgulvalent concosszcn or ¢bligrilcene,

The view webh AprLaa vkt the orlfoctiveness of the vrovisicns on Juote
trading «icht e onhonecd 15 countrics scught o negeticte o o greater
extent than “Vrubciorc, concessicns - including poessible global purcinze

comnd tiients = on state=traded preoducts in which thsy have o drade interest,
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25. It was suggested that the secretariat should mzke a review of the effective-
ness of procedures in article XVII:/ and make reccrmendations for improving them.
wWhere concessicns ware in operaticn, the review night cover the questicn whether
countries had observed the rules of urticle II:4. Further light might be shed on
the notifications by a study to determine to what degree the problems involved in
the notifications had been caussd by govermmental restriction ¢f guentity purchased
rather than by the nature of State trading as such. This would narrow the problen
somevhat by shewing ssparately the degree te which, and weys in which, State trading
as such created problems, azs distinet from the sffects of other objectives which
might also be invelved, such as the protection of particuler sources of supply,
revenues consideraticns or social policy.

VI. Other restrictive rracticas

26, It was zgreed that the original title "restrictive practices tolerated by
governments”" should be chanzed tc "other restrictive practices" because it was

found that this section nct only included practices tolerated by governments but,

in addition, those imposcd by gevernuonts. Notifications under this heading include
miscellaneous 1ltems, sone of which are in fact under direct govermmental control
(e.g. restrictions on advertising of certain spirits, or control of activities of
branches of foreign companies) while others fall outside governments' direct respon-
sibilities (e.g. import-restricting activities of trade unions). In the former case
it was suggested by some delegations that sclutions iight lie in the accceptance by
the governments concerned of the same practices zs were found to be generally
acceptable internationaily,

27. &8s rsgards practices cutside governmont control, it was pointed out that no
provisicns of the General agresncnt were specifically applicable although such
barriers could have demaging effects cn imports and run counter to G.IT's inten-
tions. It was suggested that in cases where such practices were contrary to
naticnal legislation, that legislation should be applied and that in the case of
practices not coverad by legislation, govermments should teke approprizte action
to solve the problems,

28, It was noted thzt the question of prohibitions on advertising cf spirits
(iten 48,.2) shculd continue tc be discussed by Group 5 tegether with cocrtain other
non-variff berriers on trzdc in alccholic beverages.
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Annex

T ITESTLT T, ™ ST N Y 7 313 TITA VA =
SLEMEITS OF A TODE O COUMMTERVAILINC MEASITIES

T A

oy Cne Delevaticn

Beeansa of the clese relaticnzhip between anL:L—dLM*nLg and comt':rv,.l.r,_;g
maasures end the fact that Article VI of GAIT deils with both, it seems desirzhle
to irfrodues e measure of censistensy between any new Code on counterveiling
duties ard b]-ﬂ eristing Anti-Dumping Code. TFrom the nctc it can be ss
large port of the e ,tlns' Cede would be equclly aprlicahla to a new C
major proilens in d.‘;i'!-‘-”.;.m" up o ney iowt nd "'"'u o r:zi:-i:n.*.:-::x. J.Lthov:g,n,
g:v2 roason, tha 'ﬂﬁntlon o )
would :iize the contraotin
and would remove corhodin u

€
-
z

1. The Anti-Dunping Code interprets Artiecle VI of the CGATT
for itls applicatlion in resvect of = 'ztl-—"u.aplnn dniias, It W
consider whother a similix fode covld be anplisd o comubovys

2. In @2 far as it interprets concepts such as mate
in Avticle VI as applying To both comnfervailing and =
wvould seen reassnable to hold that the interpretution given

Code shonld apply equally to countervailing zction.

2, In relation to proceduvrcs 1lz2id down in the Lnti-Dumping Jzde which sre not
specified in drticle VI (e.g. on notifying the countries and firms conecrncd;
viat is an "industry"; the public announcement of docisions reached) sign=hories
a'.'e formally committed to apply them in relation to anti-dumping cduties ouly

Althouzh many countrics no doubt already applyr thesc procedures in countery.
uuty cnses also, it would be useful to meke this o formal onligsticn.
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e The following Articles in the Code would be relevent also in relation to
subsidization, the o nly chengss necessary being, in gcnur 1, the substitution of
the words subsidy, subsidizs or subsidization fﬁr dumping

artiecls 1 - 41l countervoiling sction to be subjesct to drticle VI,

isrticle 3 ~ Deterninction of injury.

Article 4 - Defirnition of industry for the purpose of aon investigcotion
(including the possibility of cction on behalf of reg 1onal
industries in certnin circunstonces).

wrticle 5(a; - Initiaticn of cases on applicoticon only (normclly).
(b) - Subsidizztion and injury to bs considered simultanecusly.

(¢) - dpplication t+ be rejscted,
the offsct of subsidization

»r the investigotion stopped, if
s found tc be negligible.

[

() - Normcl customs clesarance of gosds to continus

)
Pl

irticle &(h) - Notificstion ~f decisions to the countries cnd firms concerned.
cts arz withhsld decisions mcy be taken on the information
article &(r) - Action to be psrmissive. . countc rveiling duty less than the
iwrzin of subsidization tu be imposed, if this would suffice
t> romove thz naterizl injury.
(c) - Duty not t- sxceed the subsidy elenent.

irticle ¢(z) - Cocunterveiling duties to remain in force osnly so long as is
necassary to nauatpr naterially injurious subsidizatisn.

\B; - iuthoritics t- revicw cases ot intervals end on roquest.

wrticle 15 - sy changes in legisletion, regulstisns cte. to be notificd
% the eontracting partiss

irtiecle 15 - wianual Reposrt €0 be wode Lo thc contracting vartiss on retion

L S R
tolian.

It woull be for considorati-n whethor Lhc Cude provieisns on provisional and
retrocctive dutizs (hrticlus 1¢ and 11) should b epnlicd ~lsz~ in the cose of
countervailing duties. The quustion of nachinery to review Inpleuentaticon would
=lso arise,
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