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Note by the Secreteariat

1. At the Second Special Session it was zgreed that the secretariat should
carry out a studs of the proposais made in the report of the Chairman of

the Action Committee for effective implementation of the obligaticns in

the General Agreement relating to the use of guota resiricticns, in particular,
through the granting of compensation to less-developed contracting parties for
loss cf trading opportunities resulting from the application of quota
restrictions inconsistently with the GATT.

2. It may be noted that since 1963 there have been two possibilities open

to less-developed countries for securing action in respect of residual
restrictions. Firstly, the Action Committee had carried out a periodical
review of restrictions affecting items covered by the Action Programme and
ccnducted a series of consultations with countries maintaining these
restrictions. These consultations have taken place in the context of proposals
formulated, in connexion with the Action Programme for removal, within a
.period of two years, of quota restrictions maintained inconsistently with the
GATT. Secondly, it has been open to contracting parties to deal with these
restrictions though the procedures of Articles XXII and XXIII. In accordance
with a Decision of the CONTRACTING PARTIES at their seventeenth session, these
procedures may be applied to allow a contracting party affected by residual
restrictions, t» seek blleteral consultations. If these bilateral consultations
do not produce satisfactory results, any of the parties concerned could seek
consultations by the CONTRACTING PARTIES pursuant to paragraph 2 of Article XXIX
or alternatively resort to paragreph 2 of Article XXIII,

3. The new Part IV provides for consultations in any instance where a failure
to glve priority to the removal of barriers tc the exports of less-developed
cocuntries is reported to the CONTRACTING PARTIES, Under its terms of

referance, the Committee on Trade and Development is required to arrange fer

eny consultations which may be necessary in this ccnnexion. It would follow

that the new Commititee would also review residual resirictions epplied to exports
of less~developed countries. The consultetions relating to such matters, could
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cover any product of particular export interest to less-developed
countries and would aim a2t solutions which permit both individual and Jjoint

action by zontracting parties.

4, Prime facie it would appear thes, where these consultetions indicate that
it is not possible for compelling reasons for z contracting party to abolish-a
quota restriction on a2 particular product, a soluticn which might give satis-
faction to all concerned contracting parties, could be the accelerated
reduction of tariffs or cther charges on other items of interest to less-
develored countries which offer larger scope for this tvpe of action to the con-
tracting party maintaining the restrictions. It could be agreed that adjust-
ments of this character would ve particularly appropriate where restrictions
maintained inecnsistently with the GATT are involved.

5. However, the obligations in respect of guota restrictions maintained
inconsistently with the GATT exist independently of any provision in the new
Part IV. The exceptions on the grcunds of compelling reasons do not apply to
these restrictions in the way in which they apply to instances of failure to
provide priority tc the removal of trade berriers tc exports of less-developed
countries in terms of the new Part IV. It is thus not relevant for the
establishment of a case of nullification of benefits that the restrictions

are maintained for what are considered compelling reasons.

6. The new Part IV recognizes that the procedures for consultations weuld not
affect the existing rights and obligations of contracting parties under the
General Agreement. It would, therefore, be open to a less-developed contracting
porty initially, or after consultation in the Committee on Trade and
Development, to invcke the procedures cf Articles XXII and XXIII in respect of
residual restrictions affecting its exports. Where recourse is had to the
machinery of Article XXIIIX. follcwing some consultations under the new

Part IV, it would appear unreasonable tn make recourse to paragraph 2 »f
Article XXIIT ccndition upon pricr consultations under Article XXII or para-
graph 1 of Article XXIII. 1In cther words. there would be good grounds for con-
sidering the requirement of prior consultation before the invesation of paragraph 2
of Article XXIII as having been satisfied whnen a less-developed country has,
in the first instance, raised the matter for consultation in the Committee on
Trade and Development.

7. The question arises whether it would be feasible for a panel or other
appropriate body to make a recommendation to the contracting party responsible
for the nullification of benefits tc provide eguivalent benefits through other
concessions. It may be noted In this connexion that paragraph 1 of Article XXIII
allows = contractiriy party whose bonefits uader the Agreoment ~ro hoelnis
nullified or impaired, toc make representations or propcsals to the other con-
tracting party concerned with a view to the satisfactory adjustment of the
matter. There seems to be nothing to preclude a contracting party from pro-
posing the adoption of compensatory measures by the other contmycting party
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concerned which would help offset the loss of trading opportunities in respect
of items on which quota restrictions are being maintained incensictently with

the GATT.

8. In the normal course, action by a panel or other body set up by the
CONTRACTING PARTIES to examine complain*s under paregraph 2 of Article XXITT

has consisted in a finding of nullification of benefits whether through
non-compliance with the provisions of the Agresment or otherwise. This has

bezn followed by a recommendation to the contracting parties concermed for
termination of the measure respernsible for this situaticn. In the finzal stage, .
the CONTRACTING PARTIES have authorized the ccniraciing party whose benefits
under thie Agreement cre being impaired teo withdraw ecuilvalent concessicns.

Q Article XXIZII "the CONTRACTING PARTIES shall
promptly investigzate any mitier referred to them énd maKke appropriate
reccrmendations to th2 uontr.cﬁinu rarties which uhev consider to be concerned
or give a ruling on the matier as mazy bz appropriate" Where a proposal for
compensation has been made, it :641d appear that it is open to the CINIRACTING
PARTIES to make un asscssment of the loss sustained by a lasz-dovoloped country
from the application ¢f residual restrictions to its trade and to make a
recommendaticn that pending elinsretion of these restricticns the country
applying such restricticns should consider the establishment of cther
appre~riate conceszions which would serve to compensate tnis loss.

Q. Under paragraph 2 ¢

10. There ar2, howetiwr, two points wiich need to be ncted in this connextion.
F'rstly, any such recomiendation under the provisions of the present Article XXIII
ccn be Implorzated only 4o the extent that. it proves zeceptable o the

contractlng prriy to whom it is addressed. If such contracting party is not in

a position to accept the reccmmendation, the final sanction rust remain the
authority for withdrawing equivalent obligations as provided in paragraph 2
Article XXIII. Secordly, the nature of ithe compensatory concessions and the
items on which these are offercd would have to be determined by the contracting
rarty to whom the recommendation is directed and would have tc be a matter of

cf

agreement betwsen th: parties concerned. 1t would not be possible for a parel
or other body set up by the CONTRACTING FARTIES to adjudicate on the specific
compensations that should be coffered. It may be recalled that under the
new Part IV, it is for cach country to determine finally what concessions it
can or cannct offer. Under Article XIX cof the GATT, if any obligations con-
cerning bindings on tariff items are affected by emergency action, censultations
my take nlace f-r cecuring agrecment on alternative concessions. Sinmilariy,
modifications of schedules under Article XXVIIT mny be carried out through
negotiated agrecmen’s on alternative concessions. In some couniries naticnal
Jegislation requires that new concessions may be offered only after fresh
negotiations, including negotiations under Article XXVIII. In the circum-
°Lanceo, all that & panel or thec CONTRACTING PARTIES could do under paragraph 2
£ Article XXIII would be to reccemmend that an endeavour be made through
negotiations to compensate the loss which a contraciing party is suffering



COM.TD/5
Page 4

from the application of residual restricticns to its exports by compensatory
concessions on other products which may be established in negotiation between
such party and the contracting party applying the restrictions.

11. The Indian delegation has raisel the guestion of compensation, primarily
Jin relation to residual restrictions affecting bound items. While there may

be a more preeise basis for a finding of‘compensation whnere restrictions affect
the value of existing bindings, the General Agreement does not make any dis-
tinction between quota restrictions affecting tariff bindings and those applying
to other items. If consuliations and recommendations on the establishment

of compensatory concessicns are considered approvrizie in respeet of
restrictions on bound items, there appears to be nc compelling reasons why

these possibilities should nct bs available where restrictions ars maintained

on non-bound items.

12, If the analysis made in earlier paragraphs for the provisions of Article XXIII
is correct, it may follow that the procedure for compensaticn In respect o
of resldual restrictions should be available to all contracting parties and

not anly to less-developed contracting parties. At the same time, it must be
recognized that less-developed countries have been conscious of certain special
problems in benefiting from the existing procedures of Article XXITT, These
problems relate largely tc what has been described in various submissicns to
contracting parties, as the inequality of karsaining position between less-
developed and developed countries and the conseguent difficulty in making
effective use .¢f the authority for retaliatory action contained in paragraph 2
of Article XXIIT. This situation would appear to justify placing greater
emphasis on compensation in proceedings under Article XXIIX which affect the

export trade of the less-developed countries.

15. Contracting parties might wish to take note of two considerations

relating to the scope for adjustments of the trading difficulties of less-
developed countries through exploration of the possibilities of compensation.
The first of these is that, if thwrough the rresent trade negotiations or
otherwise, effective action is taken to reduce tariff or nen~tariff barriers

to the exports of less~developed countries in terms of the commitments expressed
in the new Article XXXVII, the possibilities of affording compensatory con-
cessions would be increasingly limited since such tariff or non-tariff barriers
as can be reduced or eliminated without creating major problems would have
already been subjected to appropriate action. This, however, may bte more

a problem for the future than for the present. Secondly, while the adjust-
ment of problems relating to residual restrictions through this type of

action may, over the short term, be tc the advantage of both the country
applying these restrictions and the country affected by then, the CONITRACTING
PARTIES might wish to see that this does not lead to the indefinite maintenance
of existing restrictions. Even if the idea of ccmpensatory adjustments is
acceptable, the Committee on Trade and Development mey therefore need to keep
existing residual restrictions under review so that the breach of the CATT
obligaticns can be terminated as soon as effective action can be taken to =li-
minate the cause for the maintenance of the resiricticns.
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14, In preparing this note the secretariat has endeavoured to examine how
the existing provisicns of the General Agreement, including the new Part IV,
can be coperated to help minimize loss cf itrading copportunities to less-
develcped countries from the applicaticn of residual restrictions. The

note does not deal directly with proposals for the amendment of Article XITIT
which have been submitted by scme less-develeoped contractiing parties.



