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Commjttee on Trade and Development

EXAMINATION OF PROPCSALS FOR FURTHER AMENDMENTS
TO. THE GENERAL AGREEMENT

Note Prepared by the Secretariat

1. In establishing the Committee on Trade and Development, the CONTRACTING PARTIES
decided that, among other matters, the new Committee should also deal with any
outstanding issues not finalized by the Committee on the Legal and Institutional
Framework of GATT, in particular:

(i) & review of Article XVIIT, including a propcsal.relating toc the use of
import surcharges by less-developed countries to safeguard their balance-
of-payments position (see 1/2195/Rev.l, L/2281 Annex II, and 2ss/6)}: ena

(ii) a review of Article XXIII, in the light of experience cf its operation and
taking into consideration the proposal by Brazil and Uruguay, and any other
proposals that may be put forward by contracting parties, and to the extent
that such proposals would have fallen within the terms of reference of -the
Legal and Institutional Framework Committee (L/2195/Rev.l, Annex IV).

2. When the Committee on Trade and Development discussed arrangements for imple-
menting its work programme (see CGM.TD/4) it was generally agreed that the question
of amendments to the General Agreement might best be taken up for study by an ad hoc
group, on the basis cf concrete proposals submitted, or tc be submitted by con--
tracting parties.

3. ‘Governments wishing tc submit proposals for amendments to the General Agreement
were invited to do sc in GATT/AIR/449 - dated 16 February 1965. As of the date of
issue of this nocte, nu proposals additional teo those made ecarlier in the course of

the work of the Committee on the Legal and Institutional Framewerk, have been received.
For the convenience ¢of the Committse, the relevant sections of the proposals made
earlier in relation to points (i) and (ii) abcve are reproduced in an Annsx to thi
note.

4. When the Committee considered the work to te undertaken under this heading, it
was also suggested that the ad hoc group might take up the study of a proposzl
submitted by India® regarding compensation for less-cdevelcred countries for trade
losses resulting from the application of quantitetive resirictions inconsistent with
the GATT. The secretariat was asked to prepare a ncte on this matter.”

see also L/2297, pages 2 and 3, SR.21/11.

2
See L/2307, and 2SS/SR.5, page 5.

'%
“See COM.TD/5.
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5. Further, to facilitate the arrangements to be made for the establishment of
an ad hoc group, the Commitiee requested ths secretariat to draw up draft terms
of reference for the group and suggestions concerning the g;roup's composition.

6. In accordance with these instructions, and bearing in mind the specific
points raised during the Committee's discussions, the secretariat submits for
consideration cf the Committee, the follewing proposals regarding the terms of
reference of such an ad hoc group.

Draft Terms of Reference cof Proposed Ad Hoe Group

- ©basing themselves con propesals submitted by contracting parties, and teking
acccunt of discussion in the Legel znd Institutional Framework Committee, the
GATT Council and the CONTRACTING PARTIES, as well as the Committee on Trade
and Development,

- to examine what amendments to Articles XVIII and XXIII of the General Agreement
including -~ in respect ¢f the propcsal for use of surcharges to meet balance-
of -payments difficulties - ccnssgquential amendments in other Articles of the
Agreement, ars necessary, or dgsiresble, to meet the special trade and develop-
ment needs of less~developed contraciing parties and,

- to report its findings tcgether with any recommendaticns for the amendment of
iate, to the Commititee not later than October 1965.

As regerds the compositicn of the ad hoc grour it is suggested that it may
consist of the countries listed below and any other couniries who indicate an
interest in participatin +

)

Australia Jamaica

Brazil Madagascar

Chile Nigeria

Danomey Pakistan

Denmerk Switzerland

Europzan Eccnomic Community United Arab Republic
India United States
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ANNEX 1

PROPOSALS BY GCOVERNMENTS RELATING TC THE AMENDMENT OF
 THE GENERAL AGREEMENT

A. Proposals for the amendment of Article XVIII

Note

The text prcposed by Australiz for amendment of Article XVIITI set ocut below
was first circulated to contracting parties in document L/ 2185, dated
27 February 1964. Reproduced below is the tex: as ennexed to document Lf2196/Rev.l
of 13 April 1964.

(i) Propesal by Australia for the amendment of ariicle XVIII

I. |Measures to assist less-developed contraciing parties

1. The CONTRACTING TARTIES recognize that it may be necessary for less-developed
contracting parties, in order to implement programmes and policies of economic
development designec to raise the general standerd of living of their pecople, tc

take protective cor other measures affecting imports, and that such measures are
Justified in so far as they facilitate the atiainment of the cbjectives set cut in
this Chapter. The CONTRACTING PARTIES recognize further tnau less-developed con-
tracting parties tend, when they ere in rapic process of 4 evelcopment, to experience
balance-of -payments difficulties arising mainly from efferts tc expand their
internal markets as well as from instability in their terms of irade. They agree
therefore that those conitraciing parties should en.oy additional facilities
provided in Section II of this Article to enable them:

%)
o)
[}
I
[oN)
(o))

(2) to maintain sufficient flexibility in their tariff structure to be able
to grant the tariff rot-ection required for the establishment or develop-
ment of a bar*cu.ul'*r industry; .

(b) teo apply guantitative resirictions or import s f
payments purposes in a2 menner which takes full account of
high level of demana for imperts likely tc be zenerated b
programmes  of =conomic development.

&
I

2. The CONTRACTING TARTIES further agrec that there may bhe circumstances r-‘ e no
measure consistent with this Agreement, including the pr S

o) ovisions of Section II of
this Article, is practicable %o permit a less-develcped contra leg rarty tc grant
the governmenial assistance reguired tc promete the c¢stablishment or \\cvelopmuut of
particular industries with a view to raising the geoneral stanc:ard of living of it
people. Scecial proccdures are laid down in Secticn III of this Artiecle teo dezl

with tTheso cases.

3. The CONTRACTING TARTIES further rccognize that ithe ox
developed contracting parties which depend on ithe export
primery products may be scricusly reduced by a declince in tie sa

VI

commedities. Accordingly, when the exporvs of primary commoditiss by such 2 con-
tracting party are seriously affccted by measures iaken by anciher contracting
party, it may have tc resert to the L:OI’ISuli,D.‘C.iCR provisicns of Article XXII of

this Agreement.



I7. Duties and other trads resgulsticns --f less-davelcped contractirg parties

! jols: r

es includs < cdu ad thi
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3. If agreement is not reached within sixty deys afftser the notificatien

provided fcor in paragraph 4 above, the contracting party wnich proposes

to modify or withdraw the cnoncession may rafer the matter to the CONTRACTING

PARTIES wnich shall prompily cxamine it. If they find thet the centracting
oy .’ o

party which preopoases to medify or withdraw the concession has made every

reasonable effcrt 4o offer adecuats compenszticn and reech an agreement, that

< - (=4
contracting party snzll be free 12 mcdify or withdraw the concession it at
the same time it gives =ffect to the compensaticn offesrad.

s
"

£, In crder to safsguard its sxternzl finencizl positicn and to ensurs a
level of rasssrves adsquate for ths implementzation ~i° Ttz programme of
economic develeooment, =2 less-dsvileped contracting party mey, subjeet o the
provision of paragrapns ~ to 1: of this i g
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7 I 2 ring these restrintions, the contracting party mey determine their
incidence on imports of different products nr -lassss ~7 products in such a

way 35 to give priority to itho impertatimn ~f thoss products which are more
s3zntizl in the light of . policy of FCfrO‘iC d;Velopmnnt; Prcwvided that
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or economic interests of any cther coptracn.ng party and nct to prevent un-
reasonably the importation of any description of goods in minimum commercizl
guantities the exclusion of which would impair reguler cheannels of trade;
and Providsd further tnet the restrictions ars not so aspplied as to prevent
the importation of commercial samples or Te prevent compliance with patent.
trademark, copyright or similar procedures.

~. In carrying out its domestic pelicies, the contracting perty concerned
shall pay due regard to the necd for restoring equilibriwm in its balance

of peyments on a souncd and lasting basis and to the desirability of assuring
an eccnomic employment »f productive resources. It shezll progressively relax
any restrictions applied under this Seection as conditions improve, maintaining
them only to the extent necessary under the termms of paragraph & of this
Article and shall eliminate them when conditions nc longer justify such
maintenance; Provided that ne contracting party shall be reguired to with-
draw of modify restrictions on the ground that z changs in its development
policy would render unnecessary the restricticns which it is applying under
this Section.

S iny contracting party applyirg new restrictions or raising the general
level of its existing restrictions by a substantizl intensification of the
measures applied under this Section shall immediately after institutinz or
intensifying such restrictions (or, in circumstances lh w%ic} orioer ccasul-
tation is practicable, before doing s¢) consult with t CNTRACTING PARTIES
25 teo the nature of its balance-of-paymsnts difficulties, wlter:¢i¢vc correevive
mezsures which mey bs aveilabls, and thz possible ¢fiect of the restrietions

s 1 cover

cn uh_ aconomies of nther oorzractlnt vart
o]

co“tractlnm o,rty eonecernsag, lnclud ng cons

which mzy limit the possibility of expending i 13 its
expﬁrt returas. The CONTRACTING PARTIES shzll endesvowr to devise and suggesst
disl measurcs to overccome ths problems idsntificd in the esurse of such

rem
o.yujtatl ns.

17, Contracting parties applying restrictions undsr this Ssctisn shall enter
inte consultunﬁwa of tihe type providsed Ior in peragraph 9 abexr with the
CONTRACTING PARTIES =t Interveis of =:proximately. nut not less than, twe years
zceording toc . programms 2 2 + a

Provided that ro consultatior
TWO yoars after the c&nclug;;h
other provisicn of fnis Sec
under this paragrepn, the CON
consultation witi any lezs
Agreament znd wnhich, =t
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11. The CONTRACTING PARTIES shall also invite any contracting perty which is
applying restrictions under this Section to enter intc censultations with them
2t the request of any cortracting party which can establish a prime facie case-
that the restrictions are inccnsistent with the provisions of this Section cr
with these of Article XIII (subject tc the provisicns of Artiele XIV) -and. that
1ts trade is adversely affected thereby. However, no such invitation shall be
issued unless the CONTRACTING PARTIES have ascertained that direct discussions
between the contracting parties concerned have not been successful.

12, If as a result of consultations with z contrascting party under paragraphs 9,
10, or 11, the CONTRACTING PARTIES cdetermine thet the restrictions are being
applied in a manner invelving an inconsistency of a sericus neture with the
provisions of this Section or with those of Article XIII (subject to the
rrovisions of Article XIV) and that serious damege to the trade of another
contracting party is czused or threatened thereby, they shall recommend the
withdrawal or modificaticn cf the restrictions.

13. In consultetions under this Section, the CONTRACTING PARTIES shall have
due regard tc the factcrs referred tc in parzgraph 1 cf this Article. Deter-
minations under paragraprh 12 shall be renderad expeditiously =znd, if possible,
within sixty days of the initiation of the conmsultaticns.

14, A contracting party may apply, 2s an a2lternative or as an addition to
import restriections applied under this Seciion, import surchzrges affecting
prcducts which are the subject of concessicns included in the appropriate
Schedule z2nnexed to this Agrecment. The zpplication of such import surcharges
shall, however, be subject to the conditions and procedures lald down in this
Section in relation tec the application of impert restricticns.

III. Additional facllities to enable less-developed contracting parties to
cromote their eccnomic develcooment

15, IT a less-déveloped contracting rarty Tinds that govermmental assistance

1s required to promote the cestablishmeint ci deveicpment of 2 pariicular industiry
with a view to raising the generzl stzndard of llving cf its people, but that
nc measure consistent with the cther preovisions of this Agreement 1s practicable
to achieve that objective, 1t may nave reccurse to the provisions and procedures
set out ir this Section.

16. The contracting party concerned shall notify the CONTRACTING PARTIES of the
specizl difficulties which it meeils in the achievement of-the cobjective outlined
in paragraph 15 of this Article and shall indicate the specific measure affecting
imports which it proposes to introduce in order to remedy these difficulties.

It shall not introduce that measure before the explration of the time-limit laid
dovn in paragraph 17 or 19, as the case may be, cr if the measure affecis



imports o: 2 product which is the
approprizte schedule annexed tc th A

concurrence of the CONIRACTING PARTIZS in accordanc
paragreph =0; Provided that, if the industry »ecel
started production, the contraciing pariy may, 28
PARTIES, take such measurss as mzy bHe ne 3
imports of the product or products concerned freom
a normal level.

{ e
PARTIES do not reguest the contracting pariv cone
that contracting party shall be free to deviate F
of the other Articles of this Agrsenment to ths 2:x%
proposed measure.

7 I, witkin thirty days cf the nctification of
? v
I

F

id. If it is requested by the CONTRACTING PARTIES to de .so, the contracting
pariy concerned shall consult with them as to the purpese of ihe propesad
} Se cvailizple under this Agreement,

méasure, as to alternative measures which
and as to o
economic int

with the oin
achieve the
the proposed measure,

its obligations under the
‘Agreement teo the extent
12, If, within ninety days

-

measure urder paragr-ph 1. 3 Art CT
cencurred in such moasure the contracti ty ccncernad may introduce the |
measure preposed after informing the CONTRAOTING PARTIES:

20. If the preposed measure affects = pr
cencession included in the cpproor
the contracting party
party with which the =«
contracting party

interest therein. The
agree that there is no
Agreement which is pra
in paragreph 15 of thi
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(a) thet agreement has besn reached with such cther contracting varties
as a result of the ccmsultaticns referred tc ateve, cor
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(v) if no such agreement has bee 3 sixty days after
nctificaticn provided for in peragrsoh een received by
the CONTRACTING PARTIRS, that the con‘cract;ng verty having

ecourse %o this Secticn, b easonatle efforts tc
"eac"‘ er agrsenmant and that the intere =ts of other ccntracting

v
parties are sdmguately safeguarded.
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The contract ting party having reccurse ic th
released frcm its cb igati : s a
Articles of this Agresment to the extsnt necessary to permit it
the measure. ‘

is Secticn shall autacrize any

21. Mething in tke preceding paragraphs cf th
I, I1, anc: II of “?ns Agreement.
h

deviation frca the provisiocrns of articis
The prcviscs tc parazrarh 7 of this arsi
restriction under this Sectien.

¢

IV. The applicaticn ¢f the previsicas cf Secticn IIT to cther centracting
parties in the process of development

22. A4 contracting perty which is nct 2 less-develcped ccntrzcting party but
the sconcmy ¢f which is nevertheless stiil in the proces= of 4ds elcnﬂv.-,nt end
which is dependent in large nmsasure oo a relatively smell number of prizery
commecdities for its expert earnings desiring, in the intsrest of the -dev.lop-
ment of its eccuery, to intrcduce & messure of the type described in pare-
gra'eh 15. of thws Articls in resp ct ¢f the estzblishment or develoonment of =z

to the CONTRACTING PARTIES for epprovel of such
measurse. The G(“JI"%NLJ PARTIES spall promptly consult witk such centracting
party and shall, iz making their 4 ion, be guided by the considersticns

set out in paregraph 18 of thi 2. £ +the CCIIIRACTINY: PARTIES concur
in the proposed measure the contractins party conesrned shall be relnassd from
ts cbligations under uhe rzlevant provisicns of the ciher Articles of this

hgreament to the extent necessary tc permit it tc apply thes measure. If the
proposed measure affects 2 precduct which is the subjset of 2 ccncessicrn included
in the arnpropriete Schedule annexsd tc this Agreemsnt

paragraph 20 shall apply. Any measure paragraph shall

£
nt, the previsicns ¢f

3

comply with the provisicns of parzgraph €
23. A contrscting party tc which the provisicns of the pre =
3oly may have rescrt tc the consultaticn pI‘"VlSiO’IS of Article XXITII of
Lgreement wher the exports c¢f primary commodities by such contracting par

are seriocusly affectsd ©y msasures itaksn by anothe ccotracting party.
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(ii) Use of temporary import surcharges te safeguard the baluncc of vavments
of less-developed counirics

A proposal for amendment cf Articlc XVIII Sceticn 2, o perxit the use of
import surcharges for safcguarding the balance-ci-poymenis oposition of less-
developed countries was anncxed to ths report of Jetcber 1994, of whe Ccommitise
on the Legal and Institutional Framework, document Lf2231/Ads.1. The text of the

propcsed amendment is reproduced beleows:

py — —
the Salancs of Payments

Add parezravh 12 bis at the ond of Sccticn B of Ariicle XEI1II, 2s fciliiws:

n 12
bis

n

A contracting parity which is ontizle
of this Article to conirel the gensral
chocses to effect such contral through

apply such siurcharges te imporis of product

Schedule of concessicns anmexed t

set forth and previded for therein.  The
. o)

this Secticn in relotion tc the applicat
1 - . ~ - : -
restrictions' as used in this Sc

such surcharges.”
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B. Prcposal by Brazil and Uruguay relating tc the amendment of Article XXIII

25, This preposal was first circulated as Annex IV te document, I/2195/Rev.l dated
13 April 1954, The text of that proposal is reproduced below, together with a
statemsnt made at that time by Brazil in explanaticn of their proposal.

ARTICLE XXIIT

<

245, In situations provided for by Article XXIITI of this Agreement, involving con-
tracting pariies rescognized as under-develcped countries, the CONTRACTING PARTIES
shall take prompt action on any representaticn or proposal made by a contractiing
varty recognized as an under-developed country, delegating the necessary powers to
2 gerranent organ of arbitraticn of ad hoc composition, and shall immediately take
the necessary measures in the light of the decisions or recommendations of the
said crgan <f arbitraticn.

o)

'J

b{L O.

t

27. In examining the cas= referred tc it, the organ of arbitration shall take due
aceount of:

(2) The dzmage incurred through the incidence of the measures complained of
upon the growth of the sxrort earnings and economic effort of the contracting party
recognized as an under-cdeveloped country:

o~
{b) The mesans aveilable %o the contractin
of To make good the cdamage inflicted by their =z

g party whose measures are complained
pplica

pli 'i on;

fects of such remedial measures as the injured contracting
¥ he ccntracting party whose measures have nullified
ng from the Agreement whichk the former contracting

contracting party

lained of havc been 2 2
c : roitration mey recommend, in

o) 'U
A
[

O
[o])

oy

D

"0

taple financial compensation.

20, If, when the quesiion is under examination, the CONTRACTING PARTIES fail to
maXe an approprizte recommendation within 2 psriod of... months after the initial
representaticn was made, or if the contracting party to which the representation
was zddrussed - on the ground that benefits deriving from the Agreement have becen
nullified or impeired - Fails to comply, within =z period tc be fixed by the
CONTRACTING PARTIES but not %o ezceed...months, with the recommendation adcpted the
injursd contracting partiy - recognized zas an under-cdevelcped country - shall be
automatically released frcem its <blizziions uhder the Agreement towards the con-
tracting partiss whose z2cticn was the subJect of the recommendation, and mey take
21l such measures 25 1t deoms zpproprizie to secure due compensation for the

re adopted by developed countries such as to con-
o ant and sericusly to impair the import
2 less-developed country, the latter sh2ll be released from its oblige-
ticrs uadar the General] Agreement, towards the coniracting party acting contrary to
; ovisions of the Gznaral Agresment, for the purpose of taking appropriate
e} i er robailauory measures pending the examination of the case of the
CONTRACTING PARTIES.
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31. Without pregudice to the provisiohs cf the preceding paragraph, in the
event that a recommendation by the CONTRACTING PARTIES is nct applied within
the prescribed time-limit of .... months, the CONTRACTING PARTIES sheil decide
what collective measures shall be taken 1o ensure compliance with the Agreement.

STATEMENT BY THE REPRESENTATIVE CF BRAZIL

32. Mr. Chairmen, I will {ry ot to be too long on this problem;
Article XXTTIT might take hours. T wowld refer +> some of the basice
tained in the report of the Panel on the Uruguayan Recourse to
which is casumert L/1I223 of 15 November 1Q9e2. This conitsmans 2 practical inter-
pretation ¢f Artvicle XKXIIT as 1t iz applied now. on That occasiun Brasili
the cpportunity of mekiag tefore the CONTRACTING PARTIES some
were circulated as doeument L/ISL0 and which contained tie bas reasconing behind
the proposal we are making now. Artiecle XXTIT, as we all know, should be the
main pretecticn of the contracting parties in the cass of the nullification o
e

impairment of the benefits it is suppcsed to receive under the General Agreement.
{eje

with the Agreement, but it alsc covers the possibility of other acvicns that
might hurt a contracting party - cause economic damagze to
theless are consistent with the General Agreement. We do
the definition of Artiole XXIII or tc tamper with its spiri

make the procedure easier to fcllow, less cumberscme, and tc transfer o paper
some of the procedures that have been established in practice bui which are not
very clear. We have taken into special considerat:on the gquesticn of nullifi-
cation or impairment of the benefits accruing to a less-developed contraciing
party. We are dealing with 2 chapter for the berefit of less-develcped ccniracting
parties, We believe tnat Article XXIII as it is drafted now can answer very well
the needs of mutuel compensation among the develcpsd contracting parties >
action causing nullification or impairmert. The deveicped contracting p
more or less equal even though equaliiy is not exact. They can deal with
other and they have bargaining; power that is more or less com
can avall themselves of Artiele XXIII and can protect the
provisions. DNow, thc less-developed contraciing parties’
freedom of action. It is nct 2 de cure problem, i a
is why Article XXIIT has not Leen 2 very popular A *

of conmitments under the Agreement, and the questicn of meesures fuliy iicens
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zctical provlem, This
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cle fer ihe less-dsvelopne
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icle
countries. There are very few cases in wnich this Articie has been used. The
latest casc is that of Uruguay, and it has not beern g Tne

uite sclved yvet.
t of all the measures con-
templated in the Article.
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33, Now what do we intend to do in this? In our first paragraph we introduce

the expression "prompt attention". We believe that in the case of nullification
or impaiment of benefits accruing to a less-develcped contracting party, this

should receive priority and we should give prompt attention Te any representaticn
or oreposzl. There shculd He, verhaps, an amendment to this itext because when
I sgey "CONTRACTING PARTIES" here I mean the CCONTRACTING PARTIES directly cr

through the Counvl*. We do not know hiow one should express 1i, tut whenever
contracting parties are meant they should be atle to delegate zczicn to the
Council to act when they z2re not in session, Contracting parities shall give
rrompt attention %tc zll rerresenzaticns aﬂh propﬂsnls formulated by conitracting
parties, reccgnized zs baing less-develcpe and delegate tas necessary Dowers

t6 2 permarnent arbditraticn kody. We'have the present -r cedgre of setzlﬁg up

a panel 1o take care of any p actical case. e propose to make the panel
rermanent, that is, it shoul exist on pepar. We Jo nct mean tc have scme

people locked up in 2 room waiting z request Lo come up. 1t should be in

our opinion something like the Arbitration Court sstablished by the international
treaties of the Hague in 1899; i.e., a list of pecrie available s take part

in any panel. PFerheps this could be sclved by z later decision of the
CONTRACTING PARTIES. of the representatives accredited tc the Council
might take the place cf such a lizt and any country reguesting action by the
[

3 m

o~
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<
=
[
ot
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i
CONTRACTING PARTIES would rsguest that =z panel te set up and would nominate 2
number of representatives. Perhaps sach pariy tc the dispute mignt be able o
nominate two rmembers ci the panel and these t,o would choose the chairman.
This is the regular procedure in tho Co“”+ of the Hague. If they diu 10%
2e on the chairnan each of them might designate another member and those two
would agree on the chairman. This is something to be solved later. What is

imporiant is the fzct thaﬁ'ﬁ arbitration body shculd be available at all times,
the composition of which would be approprizate for each case. This arbitraticn
body would take the necessary measuress by delsgation of CONTRACTING PARTIES and
meke rulings or recommendati Any decision, or the rulings or recormendations
of this artitration rody h ul into co“s1dar tion the fact that *he
contracting party suffering the damege is 2 "less-develcpzd" centra 3
Measures ithat cause 2 loss of 2 miilion dclilars *o a2 less-develcped contractlng
party would mean something to its esconcmy. On the other hané reta
action taken by this less-deveicped contracting party that might &i
larze developed country o7 cne mililion dollars would mean
i There is a distinct difference gai

v of taKinz any acticn, therefore the arbitration body
eraticn the imporiance of the damage to *he gross export

.J

IS
1¢ take
(=) 2

effcris of the contracting parties Some
Lhat regult In sullificzeiion or
ceruins ta o less=devclaped contrhnctias

a cerizin moment when 1fs development
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contracting party might net have anyining T2 do 2 Iind comzeniition or

protecticn. Scme measures that might not yre i 4

causing great damage, might actuzlliy cause : 5 ;

no means available to comrensase for it. Under (o) we would cunsider the

relative effects of any compensaiory measures on the develeped coniracilng party
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mdey brtiels XXTIT we have 1o consider the

efforts were concentrated. on some very inmportant preojects, and the adoption

of these measures might vesult in tha cancallaticn of this preoject and enormous
damage to its develcpment effort. nig chiould be duly taken into consideration.
The panel would clso toke Invte counsidersiin - gec piragrars () - the means
available for the contracting noriy to cvercoms the damage. The szid

TMEASANeTY maninyas talten by the = o
: szffered nuliification or ihpairincns. I, az e
5¢ t, ory action was exectly Il zame zs ths initial action,
it might not have any eifect on ihic econerr of the couatry that causcd the
damage: -~ Th 3 X less-Cdavelopsd

ge erefore the effects of ary measures adcnoed by th
contracting party on the eccncny of the coualry that ¢ 1
also be considered. VWast we mean to sz waler (a). (
difference in eccnomic structurce and economin powee between two countries that
are parties to the dispute should be wiizhed both in regord te the measure that
causaed nullification cor impairmsab, oi to the retzliatory or compensatory
action taken by itne parity that was huret. W: &lso inelvde the new idea of -~
financial cempensaticn. We Imow that the re2ommendetionce of the panel gy

start by the recommendation (1) of the witkd rawal of the mossure:  and then
by the prevision of (2) adsguate compensatica, and finz2lly by authorization of

T ¥
retaliiatory mearures. In this last we include the pouzih
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adeguate financial comprasttion might represont scues clogsd
initiel damage that coused nullification o Impairment. A country that was
hurt by a trade measur: might be corpensavsd oy & soft lecan, for Imstancs.
We do not actuelly say that compencation should take tais lorm It we have
30 leave open this possibillicy. In the Joztbt peragrapn of thilcs poge we
exsrminatinan of the matier. Tis is =z very

provide-for o tine period for tne
important problem. e pre-aduv:s vnder Article MXIIT mry aras on for a0

long that they mzy lose 211 interest. This is wiw, rerhaps, most lesz-daveloped
countries i.ive 3 n -

hzd reeourse 6 Ariicle XXTIT. Ve s23 thet. after an
examinatica ¢l the matter, contraciing parties have to adept & reccmmendation
within a2 period or ..., We leave open the rumber of meaths, Lut we believe
it should be three months - sfter the 1

initial reprosentation. \an the
initiel representuaticn comes in, the first time neriod staris running, =0
the CONTRACTING PARTIES hzve to tz2ke oot "t i t

.C

teke action withnin that period the less 3

liberated of its nbligaticns under the Agreenent. If thie CONTRACIING PARTIES
= £

do take acticn ard there 3o a2 recormmendation Ly the arbitr

second time pericd comes intc effecs. i the cointry affected wy the

recormendation does not tazke action within 2 number of menthsz, the less-develcped
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centracting carty is also libsrzted of its cobligations under the Agreement
in crder to take compensatory or retzliztery a2cticn. This is mere Jjustice,
because the CONTRACTING PARTIZES cannot Torcs a country te adhnere to the
lstter <of tne Agrsement when be‘efits aceruing to it are not besing respected.
Whet this Articles msans Is that in crdapr tc restore the bargaining power of
the ccuntry suffering from nullificztiion or impairment, and ia order te
nermlt *t t rotect it from obligations arising

c the country whc caused the
when evervthing else has failed.

iberate the victim Trom its

ts cwn deience.

the lzst pcssibls measure,
It tLe C“NIRACTINC PARTIES do rnct zet within the specified period, or if the
country that caused the dzmage does nct obey ths recommendations, the least
that the CONTRkC“ING PARTIES cen deo is to 11

obligaticons so that it can =2ct in

34. 1Irn the next paragraph, we proevide for a more specific case of

f i b T, where mgasurss taxen by develcped countries are
contrary to the provisicns ¢f thes Generzl LAgrsement and seriously inhibit
the import opportunities of a les s-develcped country. This does nct cover
the full extent c¢f nrticle XXIII and it dces not provide for the "cther
situations”. This would be ths case of ‘prima facie" flouting of the General
Agreerment and adoption of measures that a2re inconsistent with it. In that
case, when such measures actually result in ricus damage to the import
opportunities of a2 less-develcped country, the urgent need for this country
te take protective aciion shculd be recognized by liberating it from the
previsions cof 3.¢ Generz1l Agreement in crder to take compensatory cor
retzlistory acticn whilst awaiting the examineticn cf the mattsr by th
CONTRACTING PARTIES. A country woeuld not be judge in its cwn case - w
intend to 2xpedite The compensatory or retaliatory acticn while awaiting
finz2l decision by the ‘zrbitrztion panel and the CONTRACTING PARTIES. If tne
time periods zre adhered to his should b 2 mztiter cf only 2 few months.

icle XXITII of the prccedure cf

i R try is liberated from
some of the commiiments ¢ nerzl Agreement in crder to protect itself,
wher. imports ars Increass s i s se, or threaten,
serious injury tc domestic producsrs. This means that a2 country should
be a2ble to take zctien whilst awaiti
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35. Tne last paragrezph 0ov0”s the case for czllective action. Article XIII
is net restriected To individuzl zction that dees net ccnflict with the spirit
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he Generzl Lgreement there may or mey nct be such 2 conflict. Never-
theless, the compernszatory or retzliztory action taken by the less-devaleped
contracting party thzat suffsred the damage is not encugh to restore its
econcmic situation. It mzy need cecllective action,. it mey need te resort to
CONTRACTING PARTIES in order to ask for authcrizziion to adept the surcharges,
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or something similar, or it mey zsk that scme special reccmmendaticn be made
collectively in order tc restore the balance that was destroyed by the acticn
causing nullificaticn or impairment. We believe the gquesticn cf Article XXIII
should be part of a2 secticn of the Mcdel Chapter a2nd it shculd epply to
nullificaticn or impalrment caused by develcped contracting parties to less-
developed contracting parties.




