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REPORT OF THE AD HOC GROUP ON LEGAL AMENDMENTS TO THE
GENERAL AGREEMENT

1. At the twenty-second session, the CONTRACTING PARTIES endorsed the decision
of the Committee on Trade and Development to establish an Ad Hoc Group on Legal
Amendments to the General Agreement with the following terms of reference:

basing themselves on proposals submitted by contracting parties, and taking
account of discussion in the Committee on the Legal and Institutional
Framework of the GATT, the Council of Representatives and the CONTRACTING
PARTIES, as well as the Committee on Trade and Development,

to examine what amendments to Articles XVIII and XXIII of the proposals for
use of surcharges to meet balance-of-payments difficulties - consequential
amendments in other Articlesofthe Agreement, are necessary, or desirable,
to meet the special trade and development needs of less-developed contracting
parties, taking into account the secretariat note in document COM.TD/5, and

to report its findings, together with any recommendations for the amendment
of these Articles, as appropriate to the Committee not later than October 1965.

2. The Group commenced its work on the basis of certain proposals and suggestions
which had been submitted by governments and referred to the Committee on Trade
and Development by the CONTRACTING PARTIES. These consisted of (a) a proposal by
Brazil and Uruguay relating to amendment of Article XXIII; (b) proposed provisions
on the use of surcharges by less-developed countries to safeguard their balance of
payments,which had been studied by the former Committee on Legal and Institutional
Framework (see L/2195/Rev.1); (c) a proposal by the Indian delegation regarding
compensation for less-developed countries for trade losses resulting from the
application of quantitative restrictions inconsistent with tho GATT; and (d)
a suggestion for the simplification and streamlining of the text of Article XVIII,
which had been originally submitted to tho Committee on Legal and Institutlonal
Framework.
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3. At an early stage of the Group's work, it recognized that the question of
amending Article XXIII, and the question of surcharges appeared to involve more
complexities than had been apparent, and agreed that its subsequent discussions
would have to be concentrated on tlhese two questions. As a result, the Group.:..
has beeligedig-d to layd sice, for time being, ing, the proposals:
ref rrod'to in (c) and (d) above, which it propooes ke taRa up at a later stage.

4. e thac course of 1965eand carly in 1966, the Greup haldethrec meetings.
Fer thc earlier part of the discussion whichehelood ta clarify a numb r of' issues
ond ta identify the direction in which pursuit woe d be, tha most fruitful, the
Gwoup vishes te refor to eheesocratariat notes en tha discussions at its first
two meetings, COM.TD/F/2 aM.TDOr4éM/F/3. The present report summarizes in the
paragreaph blow the main points made in its discussions on the proposal by the
Uruguayan and Brazilelegations.toxs for amenditicle oXIII.III.

ArticlesXXIIIprocedures

5. The Blazi1ian/Uruan yr. proposal oendment of if ArticlI XXZII was discussed
at the Group's first mng. Thetyhe wo galeons statedthat the thcroposal";sr
wos net intendod ta tamper with the GATT tradition of solving differences by
conciliation. What was intended was to streamline the procedures provided for
unAer Prticle XXIo se os ta speed up action undea thrt Asltic1e and to enable
countrios ta know exactly where things stood at any stage in the proceedings.
eheCr stated that their proposal wasoalse intended to take account of, aod te go
some way towards redressing, the unequal bargaining position of less-developed
countries vis-à-vis developed countries in proceedingseundôr Article XXIII. In
discussing the Brazilian/Uruguayan proposal, aelegations expressed theirscd hiir
sympathy with its general objCctives, but some statedethat thoir governments
were u ble to:;accept certain features of the proposal.

6. In the light of that discussion, telegations sutmitted a iiet(cd osalproplcsa
for the doption. cf a decision on the implementation of thn existirg provisions
of Article XXIII ane teis scrvod as a basis of discussion at the Group's second
and third meetings. The sponsors explained that they oad set eut the essence of
their original proposal in tof form Oa a deciseon tomméet soae of the difficulties
which had been pointed out, in the hope that itewould bo more acceptable in that
form.

7. During the discussion of the draft, some members of the Group indicated that
the concepts of (a) financial compensation, (b) automatic release of GATT
obligations of e llos-doveolped country suffering dam ge frons measures taken by
developed countries inconsistently with the provisions of thl Genera:
Agreement, and (c) collective action (paragr11hs 7, Il and 12 of the original
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proposal (COM.TD/F/3)) were unacceptable to them; in their view they were
proposals of a nature which could not be handled as a technical matter in the
manner proposed. With regard to the other paragraphs in the proposed text, these
members felt that these provisions were an important step forward in meeting the
desire of the less-developed countries for a clear-cut procedure to be employed
in the invocation of Article XXIII; that these procedures would contribute to
the speeding up of the handling of complaints brought by less-developed countries
concerning nullification and impairment; and that the provision for an initial
recourse to the good offices of the Director-General for the sorting out of
issues and for the exploration of possible solutions would be a most useful
innovation. These members, therefore, hoped that in view of the improvementss
contained in the paragraphs on which agreement ha . been reached. in the Grupl
the Committee on Trade and Deveocpment wulid be able to recommend a
decision containing these paragraph to the CONTRACTNJG PARTIES fr adoptict

8. Members of the Group from less-developed countries flit that a decision
containing only the agreed paragraph and miitting paragraph 7, 11 and 12wouldold
be inadequate and could not really deai wîth the basic difficulties whichss--
developed countries faced when making use of the provisions of Article XXIIT.
ost of hbemiembesmrSepe8sntinglesss-evelopedd countriessai .tha theywould
nevertheless support the adoption of these paragraphs, and that they did so in
the hope that the developed countries would come forward with solutions for the
difficulties which the less-developed countries had attempted to resolve by means
of the provisions in paragraph 7, 11 and 12 of the proposed decision. One of the
sponsors of the proposal stated that since this had been submitted as a single
document in which all parts were interrelated he had no authority to support. a
revised text in which certain important passages were omitted; he was therefore
obliged to reserve his position. The points made in the discussion on the three
paragraph in question are set cut in paragraph 11-16below.

9. It was noted by the Group that in the consultations to be carried outby
the Director-General under paragraph 3 of the draft decision, the Director-General
would, in addition to the entities mentioned in that paragraph, be free to consult
such panel of experts as he considered would assit him in studying the facts and
in finding solutions.

10.. With respect to paragraph 6 of the draft decision, as it now stands, the
Group considered that the CONTRACTING PARTIES may provide more particular terms
of reference for any such panel in order to assist them to assess the relative
impact of the measures complained of on the economies of the contracting parties
concerned and to consider the adequacy of any measures which those contracting
parties would be prepared to take to remedy the situation. In establishing such
particular term of reference the CONTRACTING PARTIES or the Council should bearr
in mind the deilrability of having such panels appraise, in particular, thefollowingcn
elements:
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(a) the damage incurred through the incidence of the measures complained of
upon the export earnings and economic effort of the less-developed
contracting party;

(b) the compensatory or remedial measures which the contracting party whose
measures are complained of would be prepared to take to make good the
damage inflicted by their application;

(c) the effects of such measures as the injured contracting party would be
prepared to take in relation to the contracting party whose measures
have nullified or impaired the benefits deriving from the General:
Agreement which the former contracting party is entitled to expect.

The question of financial compensation

11. The provision in paragraph 7 of the draft decision was opposed by a number of
members of the Group. The reasons advanced against the inclusion of this paragraph
included: that the adoption of such a provision was tantamount to the introduction
of an entirely new concept into GATT and the impositionof a new obligation not
existing in the present Agreement that it would be impossible to evaluate the
loss incurred by a contracting party in its export opportunities in money terms or
to work out an appropriate level of financial compensation in each case; that
although a country might be affluent and capable of making cash payments, any
requirement on it to assume such an obligation would seem to require more authority
than a mere finding by a panel of experts; that even if the assessment question
could be solved, the problem of enforcing the payment of such an assessment would
remain; that it was inconceivable that national legislatures would be willing to
vote budgetary provisions for this purpose; that it was unreasonable to expect that
a sovreign country would agreeto be fined for its action: that it was difficult
to see how a fine could be imposed on "mutually satisfactory terms" and that the
most effective redress might be the removal of the measure complained of rather
than some form of compensation.

12. Those members of the Group which supported the inclusion of paragraph 7 in
the decision considered that Article XXIII, as it now stood, did not rule out
financial compensation, and that consequently the reference to this in the decision
would be in the nature of a clarification rather than an amendment of the Agreement.
The alleged difficulties relating to assessment and enforcement were not insur-
mountable. There had been many cases in international relations in which as a

result of conflict governments had passed special legislation to enable the payment
of financial compensation to foreign States. The words "on mutually acceptable
terms" had been deliberately used to introduce an element of flexibility, and to
provide for the possibility of making financial compensation in formsother than
cash payment; the contracting party causing the damage might find it easier to
grant such compensation as the extension of credit on favourable terms, the pro-
vision of specific goods needed by the contracting party suffering the damage, etc.
The Group agreed to reproduce the text of the paragraph in question within square
brackets (paragraph 7 in the annexed text).
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Automatic release of obligations of less-developed countries

15. A number of members of the Group considered that the procedure envisaged in
paragraph 11 of the draft decision (paragraph 8 in the text annexed to this
report) would not work to the best interestsof the GATT as a whole and could lead
to a chaotic situation. Some members noted that the GATT was a multilateral
instrument incorporating strict provisions to govern the withholding of obligations
in special circumstances and that recourse to these provisions should not be taken
lightly. These members pointed, out that departure from the multilateral procedures
provided in Article XXIII and in the agreed paragraphs of the draft decision would
lead to a scaling down of GATT obligations which could hardly be in the interest of
the developing countries. Further there would be little point in providing for the
intervention of the good offices of the Director-General, the establishment of a
panel, and the submission of appropriate solutions to the CONTACTING PARTIES, if
a contracting party which considered itself injured were free to take its own
remedial action.

14. Those members of the Group who supported the provisions of paragraph 8of the
draft decision considered that while it was true that the right to take automatic
retaliatory action might not be necessary in ordinary cases, the same could not be
said of the present situation in which some developed contracting parties had
ignored some of their explicit obligations under the GATT. Manyless-developed
countries were suffering damage from measures applied inconsistently with the GATT
provisions and the countries affected were obliged to honour their own obligations
without any protection from the damage that they suffered. The present system,in
their view, was in fact one in which GATT obligations could be violated unilaterally
by some countries because the countries affected by such illegal action lacked
sufficient bargaining power to protect their legitimate interests. They explained
that the procedures envisaged in paragraph 8 were nothing more than an attempt to
incorporate into Article XXIII the procedures of Article XIX under which, in special
circumstances, a country is released from some of its commitments under the
General Agreement. Other members pointed out, however, that Article XIX did not
permit discriminatory action, and limited the remedial action open to the injured
party. The Group agreed that paragraph 8 be retained in the draft between square
brackets.

Other measures to ensure compliance

15. Members of the Group who were opposed to the concept in paragraph 12 felt that
the provision for collective action which had appeared in the original Brazilian/
Uruguayan proposal (COM.TD/F/3) would be prejudicial to the GATT which was a forum
in which problems had generally been resolved on a conciliatory basis through
procedures for bilateral and multilateral consultations. They felt that such a
provision went far beyond the present scope of Article XXIII. It was also pointed
out that collective action might operate to the detriment of contracting parties
which were not parties to the dispute.



COM.TD/F/4
Page 6

16. Those membersof the Group who supported the provision explained that they
had no particular typeof action in mind, but merely considered it useful to
have such a clause to provide for any action which might be found by the
CONTRACTING PARTIES to be appropriate and effective in given circumstances.
It would be up to the CONTRACTING PARTIES to decide on what action to take in
any given case. This provision would also have the effect of exerting certain
pressure on the contracting parties to abide by the recommendations of the
CONTRACTING PARTIES. What they were seeking was the possibility of invoking
the moral sanction of the Contracting parties in instances where individual
contracting parties deliberately flouted decisions or recommendations of the
CONTRACTING PARTIES. The Group agreed that the whole paragraph be enclosed
within square brackets.

Relationship between the procedures of Articles XXXVII and XXIII

17.: One member of the Group suggested that the words "if the parties to the
consultations so agree" should be added at the end of paragraph 13 of the draft
decision. He pointed out that paragraph 2 of Article XXXVII provided for multi-
lateral consultations, and if contracting parties were given the right to invoke
the provisions of paragraph 2 of Article XXIII immediately after a consultation
under Article XXXVII:2, this would involve a modificationofthe present procedures
under which resort to Article XXIII:2 must be preceded by bilateral consultations.
It was therefore necessary that this new procedure should be subject to the
consent of both parties so that should it appear to one ofthem that bilateral
consultations with a view to the satisfactory adjustment of the matter would be
useful the procedure would provide that such consultations must be held before
recourse is had to Article XXIII:2.

18. Another member of the Group considered that the inclusion cf this qualifying
clause was unnecessary. He recalled that one of the main objectives of the
proposal before the Group was to expedite and streamline the.procedures under
Article XXIII and every effort should therefore be made to avoid duplication of
effort. This point had also been brought out in the secretariat note in COM.TD/5.
He emphasized that in so far as restrictions inconsistent with the provisions of
the GATT were concerned, many bilateral and multilateral discussions had already
taken place in the context of the Action Committee and even before it. In any
case, consultations under Article XXXVIIwere not expected to prejudice bilateral
discussions. It would, therefore, be incorrect to say that paragraph 13 of the
draft decision, without the qualifying.clause now proposed, would involve a
significant modification of the present procedures.

Text of the draft decision

19. The Group hereby transmits the draft decision. contained in the Annex to this
report to the Committee on Trade and Development for consideration.
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ANNEX

Draft Decision on Article XXIII

The CONTRACTING PARTIES,

Recognizing that the prompt settlement of situations in which a contracting
party considers that any benefits accruing to it directly or indirectly from the
General Agreement are being impaired by measures taken by another contracting;
party, is essential to the effective functioning of the General Agreement and the
maintenance of a proper balance between the rights and obligations of all
contracting parties,

Recognizing further that the existence of such a situation can cause severe
damage to the trade and economic development of the less-developed contracting
parties /thereby necessitating compensation/, and

Affirming their resolve to facilitate the solution of such situations while
taking fully into account the need for saleguarding both the present and potential
trade of less-developed contracting parties affected by such measures [as well as s
eqMduate mpensation "fothe damage . whi hathese contracting parties may have
suffered,

Decide that:

1. If consultations between a less-developed contracting party and a developed
contracting party in regardo e:any matter falling under paragraph 1 of Article XXIIII
do not lead to a satisfactory settlement, the less-developed contracting party
complaining of the measure may refer the matt r-which s:the subject of consulta-
tions to eha Director-General.so that, acting in an ex officio capacity, he may
use his good offices with a view to facilitating a solution.

2. To this effect the contracting parties concerned shall, at the request of
the Director-General, promptly furnish a l'relevant information.

3. On receipt of this information the Director-General shall consult with the
contracting parties concerned and with such other contracting parties or
intergovernmental organizations as he considers appropriate with a view to promoting.
a mutually acceptable solution.

4. After a period of two months from the commencement of the consultations
referred to in paragraph 3 above, if no mutually satisfactory solution has been
reached, the Director-General shall, at the request of one of the contracting
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parties concerned, bring the matter to the attention of the CONTRACTING PARTIES
or the Council, to whom he shall submit a report on the action taken by him,
together with all background information.

5. Upon receipt of the report, the CONTRACTING PARTIES or the Council shall
forthwith appoint a panel of experts to examine the matter with a view to
recommending appropriate solutions. The members of the panel shall act in

a

personal capacity and shall be appointed in consultation with,and with the
approval of the. contracting parties concerned.

ncnutni xmncg n6. In conducting its examination and having before it all the background
iciocmation, the panel shall take due account of all the -croumstances and
consmplained s relating %irthe application of the measures coniplaiîie of, 'nd the±:
impact on the trade and. economic development of affected contracting parties.

L7. In the event that the measures complained of have been applied by a developed
contracting party and it is established that they are adversely affecting the
trade and the economic prospects of the less-developed contracting party or
pari1Msibletoeliminate cancernec; thdtwanel may res&nc° wier iris not posribg'm"Ûte
the measures complained of or to obtain an adequate commercial remedy, that the
damage caused should be compensated by means of an indemnity of a financial
character on mutually acceptable terms|j

8, In cases where the import capacity of a less-developed contracting party
has been or is being impaired by the maintenance of measures by a developed
contracting party or parties which are inconsistent with the provisions of the
General Agreement, the Director-General shall, wîth or without the assistance of
a panel of expertsas maybe considered rLeeàsary, forthwith proceed to determine
in particular the foQlowing elements:

(a) the damage incurred through the incidence of the:measures complained
of upon th,< export eaunings and economic effort of the less-developed
contracting party;

(b) the compensatory or remedial measures which the contracting party
whose. measures are complained of would be prepared to take to make
good the danage Inflicted by theîr application;

(c) the effects of such measures as-the injured contracting party would
be prepared to take in relation ta the contracting' party whose
mmasures have;nullified or impaired the benefits deriving froi the
General Agreement which the former contracting party is entitled to
expect.
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In such cases the less-developed contracting party shall be released from its
obligations under the General Agreement, towards the developed contracting party
or parties acting contrary to the provisions of the General Agreement, for the
purpose of taking appropriate remedial or retaliatory measures, pending the
completion of the report by the Director-General or the panel of experts and its
examination by the CONTRACTING PARTIES or the Council.]
9. The panel shall, within a period of sixty days from the date the matter was
referred to it, submit its findings and recommendations to the CONRACTING PARTIES
or to the Council, for consideration and decision. Where the matter is referred
to the Council, it may, in accordance with Rule 8 of the Intersessional Proceclures
adopted by the CONTRACTING PARTIES at their thirteenth session, address its
recommendations directly to the interested contracting parties and concurrently
report to the CONTRACTING PARTIES.

10. Within a period of ninety days from the date of the decision of the
CONTRACTING PARTIES or the Council, the contracting party to which a recommendation
is directed shall report to the CONTRACTING PARTIES or the Council on the action
taken by it in pursuance of the decision.

11. If on examination of this report it is found that a contracting party to
which a recommendation has been directed has not complied in full with the relevant
recommendation of the CONRACTING PARTIES or the Council, and that any benefit
accruing directly or indirectly under the General Agreement continues in consequence
to be nullified or impaired, and that the circumstances are serious enough to
justify such action, the CONTRACTING PARTIES may authorize the affected contracting
party or parties to suspend, in regard to the contracting party causing the damage,
application of any concession or any other obligation under the General Agreement
whose suspension is considered warranted, taking account of the circumstances.

[12. In the event that a recommendation to a developed country by the CONTRACTING
PARTIES is not applied within the time-limit prescribed in paragraph 10, the
CONTRACTING PARTIES shall decide what measures, further to those undertaken under
paragraph 11, can be taken to resolve the matter.]

13. If consultations held under paragraph 2 of Article XXXVII, relate to restric-
tions for which there is no authority under any provisions of the General Agreement,
any of the parties to the consultations may in the absence of a satisfactory
solution request that consultations be carried out by the CONTRACTINGPARTIES
pursuant to paragraph 2 of Article XXIII and in accordance with the procedures set
out in the present Decision, it being understood that a consultation held under
paragraph 2 of Article XXXVII in respect of such restrictions will be considered
by the CONTRACTING PARTIES as fulfilling the conditions of paragraph 1 of
Article XXIII [if the parties to the consultations so agree.]


