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PROPOSALS FOR AMENDMENTS TO THE GENERAL AGREEMENT
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At the last meeting of the Committee on Trade and Development, it was agreed
that an Ad Hoc Group on Legal Amendments to the GATT shculd examine the specific
proposals submitted earlier by contracting parties, and any other proposals which
might be put forward concerning the review and amendment of Articles XVIII and
XXIIT of the General Agreement, including the proposal relating to the use of
import surcharges by less-developed countries for balance-of-payments reasons.

The proposals so far received have alrsady been circulated in document COM.TD/W.&4.
To facllitate the task of the Group the¢ secretariat wishes to draw attention to
the following:

1. A tabular statement on pages 2/3-11 giving the Australian proposal originally
circulated in document L/2195/Rev.l for an amendment of Article XVIII side by

slde with the text of the existing Article XVIII. The Australian text is
underlined or an indication given in square brackets or footnotes wherever it
differs from the existing Article XVIII. The third column of this statement
contains comments by the Australian delegation on its proposed texts taken from
an explanatory key which had been prepared by the Australian delegation and
circulated originally in document L/2165,

IT. - A draft text on page 12/13 relating to the use of surcharges to safeguard
the balance of payments of less-developed countries, which was annexed to the
report of the Committee on the Legal and Institutional Framework of the GATT
document L/2281/Add.1 for insertion in the text of Article XVIII.

III. The text of a proposal by Brazil and Uruguay on page 14 relating to the
amendment of Articie XXIII originally circulated as Annex IV to document
L/2195/Rev.l, together with a statement made by the delegation of Brazil when the
proposal was first introduced.

IV. A summary on page 20 of the main points concerning the appllcation of
Article X¥XIII which had been brought out in the secretariat note COM.TD/S
regarding compensation to less-developed countries for loss of trading
opportunities resulting from the application of residual restrictions.
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COMMENTS BY THE AUSTRALIAN DELEGATION

ARTICLE XVIII
Governmental Assistance to Economlic Develepment

1, The contractlng parties recognize that the atiainment of the
objectives of this Lgreement will be facllitated by the pro-
gresslve development of their economies, particulerly of those
contracting parties the economies of which can only support low
standards of living and are in the early stages of development.

2, The contracting parties recognize further that it may be
necessary for those contracting parties, in order to implement
programmes and policles of economlc development designed to

raise the general standard of living of thelr people, to take
protective or other measures affecting lmports, and that such
measures are Justified in so far as they facilitate the attaine
ment of the objectives of this Agreement. They agree, therefore,
that those contracting partles should enjoy additlonal facillties
to enable them (a) to maintain sufficlent flexiblilty in thelr
tariff structure to be able to grant the tariff protection
requlred for the establlishment of a particular industry and

(b) to apply quantitative restrictlons for balance of payments -
purposes in a manner which takes full account of the continucd
high level of demand for lmports 1lkely to be generated by their
programmes of economle development,

3. The contracting partles recognize flnally that with those
additional faellitles which are provided for in Sections A
and B of this frtlcle, the provisions of this Agreement would
normally be sufficlent to enable contracting parties to meet
the requirements of their economic development. They agree,
however, that there may be cilrcumstances where no measure
consistent with those provisions 1s practicable to permit a
contracting party in the process of economic development to
grant the governmental assistance required to promote the
establishment of particular industries with a view to raising
the general standard of 1living of 1ts people. Special
procedures are lald down in Sccetions C and D of this Article
to deal with those cases,

U, (a) Consejuently, a contracting party the economy of
which can only support low standards of 1living and 1s in the
early stages of development shall be free to deviate
temporarily from the provisions of the other Articles of
this Agreement, as provided in Sections 4, B and € of this
Artilcle,

(b) & contracting party the economy of which is in the
process of development but which does riot come within the
scope of sub-paragraph {a) above, may submit applications to
the CONTRACTING PARTIES under Sectlon D of thls Avticle,

[The first paragraph of existing Article XVIII has been
omitted,

I. Measures to asgist less-developed contracting parties

1. The CONTRACTING PARTIES recognize that it may be necessary
for less-déveleped contractin rties, in order to implement
programmes and policles ol economic development designed to
ralse the general standard of living of their people, to take
protectlve or other measures affecting Lmports, and that such
measures are Justified in so far as they facllitate the attailne
ment of the objectives set out in this Chapter, The CONTRACTING
PARTIFS recognize further that less-developed contracting parties
tend, when they are in rapid proccss of development, to
experience balance-of-payments difficulties arising mainly from
efforts tu expand their internal markets as well as from
instability in thelr terms of trade. They agree therefore that
those contracting parties should enjoy the additional facllities
provided in Sectlon II of thls Artlcic to enable them:

{a) to maintaln sufficlent flexibility in thelr tariff structure
to be able to grant the tarlff protectlon required for the
establishment or development of 2 particular industry;

(b) to apply quantitative restrictions or import surcharges for
balance=of~-payments purposes in a manner which takes full
account of the contlinued high level of demand for imports
likely to be generated by thelr programmes of economic
Gevelopment.

zﬁhe first sentence of existing paragraph 3 has been
omitted./ :

2, The CONTRACTING PARTIES further agree that there may be
circumstances where no measure consistent with this Agreerient,
inoluding the provisions of Scction II of this Article, 1s
practicable to permlt a less~developed contracting party to
grant the governmental assistance required to promote the
establishment or developmans of portlcular industries with a
view to raising the general standard of living of 1ts people,
Special procedures are laid down in Section III of this Article
to deal with those cases.

[Existing paragraph I has heen omitted./

Paragraph 8 of the exlsting text has been transferro.
here to form thls sentence,

Covered in paragraph I of new text.
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S The contracting partles recognize that the export earnings
of contracting parties the economlies of which are of the type
descrided in paragraph 4 (a) and (b) above, and which depend on
exports of a small number of primary commoditles may be
serlously reduced by a decline in the sale of suech commodities.
Accordingly, when the exports of primary commodities hy such a
contracting party are seriously alfected by measures taken by
another contracting party, it may have resort to the
consultation provisions of Article XXIY of this Agreement.

6. The CONTRACTING PARTIES shall review annually all measures
applied pursuant to the provisions of Sections C and D of this

Article.

3, The CONTRALCTING P/RTIES further recognize that the export
earnings of less-develcoped contracting partics which depend on

the export of o small number of primary products may be serlously
reduced by a decline in the sale of suech cormedltles. deccordingly,
when the exports of primary commoditles by such a contracting
party are seriously affected by measures taken hy another
contracting party, 1t may have to resort.to the consultatlon
provisions of Article XXII of this Agreement.l

[ﬁxisting paragraph 6 has been omitted, presumably because
the original propousal had envisaged the incorporation of
Article XVIIXI into a Chapter on Trade and Development., Thils
paragraph was to havc been taken up elsewhcre in the Chaptnq;7

1
See also paragraph 23 below,
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Section A

7. (a) If a contracting party coming within the scope of
paragraph 4 (a) of this Article censiders it desirable, in
order to promote the establishment of a particular industry
with a view to raising the géneral standard of living of 1ts
people, to modify or withdraw a concession included in the
appropriate Schadule annexed to this Agreement, it shall
notify the CONTRACTING PARTIES to this effect and enter into
negotiations with any contracting party with which such
concession was initially negotiated, and with any other
contracting party determined by thce CONTRACTING PARTIES to
have a substantlal interest therein, If agrecment 1is
reached between such contracting parties concerned, they
shall be free tonodify or withdraw conccssions under the
appropriate Schedules to this Agreement in order to glve
effect to such agreement, including any compensatory
adjustments involved.

{b) If agreament is not reached within sixty days after
the notification provided for in sub-paragraph (a) above, the
contracting party which proposes to modlfy or withdraw the
concession may refer the matter to the CONTRACTING PARTIES,
which shall promptly examine 1t. If they find that the
contracting party which proposes to modify or withdraw the
concession has made every effert to reach an agreement and
that the compensatory adjustment offered by 1t is adequate,
that contracting party shall be frec to modify or withdraw
the concesslon if at the same time, 1t gives effect to the
compensatory adjustment. If the CONTRACTING PARTIES do not
find that the compensation offered by a contracting party
proposing to modify or withdraw the concesslion is adequate,
but find that it has made cvery reasonable effort to offer
adequate compensation, that contracting party shall be free
to proceed with such modlfication or wlthdrawai., If such
action 1g taken, any other contracting party referred to
in sub~-paragraph {a) above shali be free to modify cr
withdraw substantially equivalent concessions initially
negotiated with the contracting party which has taken the

action,

II. Duties and other trade regulations of lcas~developed
contracting parties

i, If a less-Acveloped contracting party considers 1t desirable,
in order to promote the establlishment or development of a
porticular industry with a view to railsing the general standard
of living of 1its people, to modily or withdraw a concession
included in the apnropriate Schedule annexed to thls Agreement,
1t shall notify the CONTRACTING PARTIES to this effec¢t and enter
inte negotiations with any contracting party with which such
concossion was initlai; negotiated, and with any other
contrace’ Mg party deie m.ned by the CONTRACTING PARTIES to have
a sutitantial Interect thereln. If agrecment 1s reached between
such contracting pertics, they shall be free to modify or
withdraw concessionnc under the appropriate Schedules to this
Agrcement in order to give effect to such agrecment, including
any ~ompensatary adjustments nvolved,

5. If agrecment is not reached within sixty days arfter the
notification provided for in paragraph & above, the contracting
party which propsses to mod'fy or withdraw the concession may
refer the matter to tha CON™RACTING PARTIES which shall
promptly examine lt. If they find that the contracting party
which prcposes tr modify or wlthdraw the concession has made
every regasonable effort to offer adequate compensation and
reach an agroement, that contracting party shall be free to
modlfy or withdraw the concession 1{ at the same time 1t glves

effect to the compensation offered.

1
The last two scntences of oxisting paragraph 7 (h) have

been omltted.

Re the addition of the words "or development" see note to
paragraphs 2, 3, 7, 13 and 22 ad Article XVIXI in Annex I to

the text of the General Agreement.

The new text recogniges that less-developed countries may
not bhe able to offeld adequate compensation and it deletes the

provision for the retaliatory withdrawal of equivalent{ Goncessions.
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Section B

8. The oontracting parties rocognize that contracting partics
coming within the scope of paragraph #{a) of this Article tend,
when they ara in rapld process of development, to experiernce
balance of payments difficulties arising malnly from efforts to
cxpand their internal markets as well as from the instability in
their terms of trado,

¢ In order to safeguard 1ts external financial positvion and to
ensura a level of reserves adequat: for the implementation of its
programme of cconomlc development, a contracting party coming
within the scope of paragraph u(af of this Article may, subject
to the provisions of paragrarhs 10 to 12, control the gcneral
level of its imports by restricting the quantity or value of
merchandisc permitted to be imported; Provided that the import
restrictions instituted, mainvained or intensified shall not
exceed those necussarys:

{a) to forecstall the threat of, or to stop, a serious decline
in 1ts monetary reserves, or

{v} 1in the casc of a contracting party with inadequate monctary
reserves, to achlcve a reasonable rate of inecrcase in 1its
reserves,

Due regard shall be paild in either case to any special
factors which may be affecting the reserves of the contracting
party or 1ts need for reserves, including where special external
eredits or other rcsources are avallable to 1t, the nced to
provide ror the appropriate use of such credits or resources,

10. In applying these restrictions, the contracting party may
determine thelr incidence on imports of different products or
classes of products in such a way as to give priority to the
importation of thosc products which are more essentlial in the
light of 1ts policy .of economic development; Provided that the
restrictions are so applied as to avold unnccessary damage to
the ccmmercial or cconomic interests of any other contracting
party and not to prevent unreasonadly the importation of sny
description of goods in minimum commercial quantities the
exclusion of whiel would impair regular channcls of trade; and
Provided further that the restrictions are not so applied as
to prevent the importation of commercial samples or to prevent
compliance with patent, trademark,, copyright or similar
procedures,

11, In carrying out i1ts domestic policies, the contracting
party concerncd shall pay due regard to the need for restoring
equilibrium in its balance of payments on a sound and lasting
basis and to the desirablility of assuring an ¢conomic employ-
ment of productive resources, It shall progressivoely relax
any restrictions applied under this Section as conditions
improve, maintaining them only to the e¢xtent necessery under
the terms of paragraph 2 of this Article and shall eliminate
them when condltions no longer Justify such maintenancce;
ovided that no contracting party shall be requircd to wlthe
draw or nodify restrictions on the ground that a change in
i1ts development policy would render unnccessary the restricbilons
which 1t 1s applylng undcr this Section,

/Existing paragraph 8 has. been trangferred to form part of the
- proposed paragraph 1

6., 7In order to safeguard 1ts external financial position and to
ensure @ leval of reserves sdequate for the implementation

of' 1ts programme of econonmic develapment, a leage

developed contracting party may, subject to the provision

of paragraphs 7 to 14 of this Article, control the general

level of 1ts imports by restricting the quantity or value

of merchandise permitted to be imported; Provided that

the Jmport restriction inatituted, maintained or intensi-

ficd, shall not exceed thosc necessary:

(a) to rorestall the threat of, or to stop, a serious
declline in its monstary reserves; or

{b) in the case of a less-developed contracting party
with inadequatc monetary reserves, to achigve a
reasonable rate of lncrease in 1ts reserves,

Due regard shall be pald in cither case tc any special
factors which may be affecting the reservesl, including,
where speclal external credits or other resources arg
avallable to 1%, the nced to provide for the appropriate
use of such credits or resources,

Te In applying these restrictions, the contracting
party may determinc thelr incidence on imports of
differcnt products or classes of products in such a
way as to give priority to the lmportation of those
products which are morc essential in the light of its
pollcy of economic development; Provided that the
restrictions are so applied as to avold unnccessary
damage to the commercial or economic interests of any
other contracting party and net to prevent un~
reasonably the importation of-any description of
goods in minimum commercial quantities the exclusion
of which would impair regular channels of trade; and
Prcvided further that the restrictions are not so
applied as to prevent the importation of commereial
samplcs or to prevent compliance with patent, trade-
mark, copyright or similar procedures.

8. In carrying out 1ts domestlc pollicles, the
contracting party concerned shall pay due regard to
the need for restoring equilibrium in its balance of
payments on a sound and lasting basis and to the
desirability of assuring an economic cmployment of
productive resources, It shall progressively relax
any restrictions applied under this Section as
conditlions improve, maintaining them only to the
extent necessary under the temms of paragraph 6 of
this Article and shall eliminate them when condltions
no longer Justify such maintenance; Prgvided that

no contracting party shall be required to withdraw
or modify restrictions on the ground that a change in
ite dcvelopment policy would render unneccssary the
rostrictions which 1t 1s applying under this Sectlon.

1
The words "or 1ts need for reserves” has been
omitted.
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12. (a) Any contracting party applying new restrictions or
raising the general level of 1¢s exist.ng restrict ons by & sui~
stant.al intens'.ficatleon or the measurec ecpplied under this
Section, shall Immediately after Instituting or intensifying such
restrictions (ox, in circumstances in which prior consultation
is practicable, before doing soj consuly with the CONTRACTING
PARTIES as to the nature of its balance of payments
difficulties, alternative corrective measurcs which may be
availablé, and the pessible effect of the restrictions on

the economies of other contracting partles.

{b) On a date to be determined by them the CONTRACTING
PARTIES shall review all restrictions still applied under this
Section on that date, Beginning two years after that date,
contracting partices applying restrictions under this Sectlon
shall enter into consultatlions of the type provided for In
sub=paragraph {a) above with the CONTRACTING PARTIES at
intervals of approximately, but not less than twc years
according to a programme to be drawn up each year by the
CONTRACTING PARTIES; Provided that no consultatlon under
this sube-paragraph - shall take place within two years after
the coni.clusion of a consultation of a general nature under
anuy other provision b»f this paragraph.

{c) (i) 1Ir, in the course of consultations with :
contracting perty "under subeparagraph (2) or {b) of this
paragraph, the CONTRACTING PARTIES find that the restri-
ctions are not consistent with the provisions of this
Section or with those of Article XIII {sudject to the
provisions of Article XIV), they shall indicate the nature
of the ineconcistency and may advise that the restrictions

be suitably modified,

(11) If, however, as a result of the consultatinns,
the CONTRACTING PARTIES Aetermine that the restrictions cre
being applied in a manner involving an inconsistency of a
serious nature with the provisions of thils Scction or with
those of Article XIII (subjJact to the provisions of Art
Article XIV) and that damage to the trade of any contracting
party is caused or threatened thereby, they shall so inform
the contracting party applying the restrictions and shall
make appropriate recommendations for secwring conformiiy
with such provisions within a specified period., If such
contracting party does not comply with these rccommendatlons
within the specificd period, the CONTRACTING PARTIES may
release any contracting party the trade of which 1is
adversely affected by the restrictions from such obligations
under this Agreement towards the contracting party applying
the restrictions as they determine to be appropriate in the
circumstances,

9 Any contracting party applying new restrictions or ralsing

the general lavel of 1ts exlsting restrietions by a sub=
stantial inténsification of the measures applied under this
Scction shall immadlately after instituting or intensifying
such restrictions {or, in clrcumstanccs in which prior consul-
tatlo. 1s praotioab¢e, bafore doing so) consult with the

CONTRACTING PARTIES as to the naturc..of its .balance-of-payments

dirficultles, altornative corrcctive measures which may be
available, and th? possible effect of the restrictions on the
conomies of other contracting parties, e¢_consultations

skall cover all basic elements in the trade and development
probicms of the luss-dcveloncd contracting pavby concerncd,
inciuding consideration of structural factors which may 11m1t

the pnssibility of expandl its axports or maximizing its
cxport retwrns, ’I‘ln LOMRACT;NG PARTIES shall endecavour to

davise and l!"ﬂgg eft 1 mm.d;gl neasures to oyeroome the problems

ldentiied in the coUrsc of such ccnsultations.

10, 1Contract1r5 vartics applying restrictions under this
Section shall enter inte consultatlions of the type providead
{or in paragraph 9 above with the CONTRACTING PARTIES at
interval:; of opproximately, but not less,than, two years
according to a programme to be drawn up each year by the
CONTRACTING PARTIES; Proyided that n» consultation under
this sub=-paragraph ahall take place within two years after
the coneclusica of o consultation of a general nature under
any other provision of this Scctlon. In drawing up a
programme of consultations under thls para h, the

CONTRACTING PALTIES shall mekc provision for eariy cone
su.tation with any less-developed contractiné“ﬁﬁ?%f'ﬁﬁfeh

accedes to this Agrcement and which, at the time of 1ts
accession, is anplying restrictions.

/Existing paragraph 12{c){1) has been onitted./

/Thu rirst scutenct of existing paragraph 12(c)(41)
~with modlf!cations appears ~3 paragraph 12 cn the
next pogle

1
The first sentence and part of the second sentence

ol exlstinz paragraph 12{bj have been omitted,

The first sentence of existing paragraph 12(b} has been
amended since the programme of consultations with less-developed

countries has now commenced.

By placing existing paragraph 12{(d)} i.e. new paragraph 11l
below, ahead of exlsting paragraph 12(c¢} i.e., new paragraph 12,
vew paragraph 12 serves as a replacement of both existing
peragraph 12{c) and the last two sentences of existing paragraph 12{d}.
The new paragraph 12 also takes the consultation procedures to the
point of recommendation by the CONTRACTING PARTIES but as in nuew
paragraph 5 the possibility of retaliatory action has not been

retained,
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(d) The CONTRACTING PARTIES shall invitoc any contracting
party which is applylng restrictions under thils Section to enter
into consultations with them at the request of any contracting

party which can cstablish a prima facle case that the rosirictiens

are inconsiatent with the provisions of this Section or with
those of Artlicle XIIX (subject t~ the provisions of Article XIV)
and that 1ts tradc 1s adversely affected thereby. However, no
such invitation shall be issued unless the CONTRACTING PARTIES
Lave ascertained that dircct discussions betweon the contracting
parties concerned have net becn suceessful, If, as a result of
the consultations with the CONTRAGTING PARTIES no agreament is
reached and they determine that the mstrictlions are being
applied inconsistently with such provislions, and that damage

to the trade of the contractling party inltiating the procedure
1s caused or threatcned thereby, they shall recommend the withe

drawal or medification of the restrictions, If the restrictions

are not withdrawn cor modified within such time as the

CONTRACTING PARTIES may proscribe, they may release the
contracting party initiating the procedure from such obligatlions

under this Agreement towords the conbtracting party applying the .

restrictions as they determine ton be appropriate 1n the
circumstances,

(e) If a contructing party against which action has been
taken 1n accordance with the last scentance of . -
sub-paragraph (c)(il) or (d) of this paragraph, finds that
the releuse of obligations authorlzed by the CONTRACTING
PARTIXES edversely affcete the operation of its programme and
policy of economic development, it shall be free, not later
than sixty days after such action 1s taken, to give written
notice to the Executivc Secrctary to the CONTRACTING PARTIES
of 1ts intentlion %c withdraw from this Agregment and such
withdrawal shall take effect on the sixticth day following
the day on which the n»tice 1is rcecelved by him,

(f) 1In preoceoding under this paragraph, the CONTRACTING
PARTIES shall have duc regard to thc facters referred te in
paragraph 2 of this Article., Determinations under this
paragraph shall be rendered expeditiously and, 1f possible,
within sixty days of the initiation ~»f the consultations,

11, The CONTRACTING FARTIES shall alse invite any contracting
party which is applying restrictions under thls Section to
enter into consultations with them at the request of any
contracting party which can establish a prima facle casc that
the restrictions are 1lnconsistcent with the provisions of this
Section or with thosc of Article XIII (subject to the
provisions of Article XIV) and that its trade Is adversely
affected thereby. However, no such invitation shall be lssued
unlcss the CONTRACLING PARTIES have ascertained that dircct
discusslons between the contracting partles concernced have not
been successful,

12, 2If as a result of consultations with a contracting
party under paragraphs 9, 1¢, or 11, thc CONTRACTING PARTIES
determine that the restrictions arc being applied in a
manner invelving an inernsistency of o serious nature with
the provisions of this Section or with those of Article XIIX
{subjcct to the provislons of Article XIV) and that serious
damage to the trade of another contracting party is caused
or threatcned thereby, they shall recommend the withdrawal

or modificaticn of the restrictions.-
[Ekisting paragraph 12{c) has beenfomitted47

13, In consultations under thls Sectinn, the CONTRACTING
PARTIES shall have due regard to the factors referred to in
paragraph-l of &ins friicle, Determinations vnder narasraph 12
shall be rendered exped.tiously and, if poss.ble, within slixty
days of the l1aitiation of the consultations.

14, A contractl apty may avply, 8s an altcrnative or
as_an addition to 1%201'6 ragtrictions applied under

this Section, import surcharges affecting products which
are the subject of congcessions inecluded in_the agprcgrkate

chedule annexed to_this Agreement, The application of
such import surcharges shall, however, be subjcct to the

conditions and proccdurcs l1aid down in this Section in
relation to the application g? import restrictions.™

1

The last two scntences of existing paragroph 12{d)
hnvezbeen omltted, ‘

See existing paragraph 12{c){!1).

3

The second sentence of existing paragraph 12(c)(11)
has Pean nmitted. :

4

This paragraph is a new additien., See¢ also the other
proposel on use of the import surcharges on page 12/13.

Omitted conscquent upon the deletion of the last part of
existing paragraph :2{d).
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Section C

13. I a contracting party coming within the scope of para=-
graph 4{a) of this Article finds +that governmental asslstance
1s required to promote the establishment of a particular in-
dustry with a view to raising the general standard of living
_of its people, but that no measure consistent with the other
provisions of this Agreecuent is practicable to achleve that

objective, 1t may have recourse to the provisions and
procedures set out in this Section.

14, The contracting party concerned shall notify the CONTRACTING
PARTIES of the specilal dirficulties which it meets in the
achlevenent of the obJjeetive outlined in paragraph 13 of thils
Article and shall indicate the specific measure affecting lmports
which it proposes to introduce ln order to remedy these diffli-
culties. It shall not introduce that neasure before thc
expiration of the time-limit lald down in paragraph 15 or 17, as
the case may be, or i1f the measure affects lmports of a prcduct
which 1s the subJoct of a concession inecluded in the appropriate
Schedule annexed to this Agreement, unless 1t has securcd the
concurrence of the CONTRACTING PARTIES in accordance with the
previsions of paragraph 18; Provided that, if the industry
receiving assistance has alréady started production, the contracting
party nay, after inforning the CONTRACTING PARTIES, take such
neasures as may be necessary to prevent, -luring that period,
inports of the product or products concerned from incrcasing
substantially above a normal level,

15. If, within thirty days of the notification of the measure,
the CONTRACTING PARTIES do not request the contracting party
concerned to consult with them, that contracting party shall be
free to deviate from the relevant provisions of the other Articles
of this Agreement to the extent necessary to apply the proposecd

measure .

16, If it 1s requested by the CONTRACTING PARTIES to dc¢ so, the
contracting party concerned shall consult with then as to the
purpose of the proposed measure, as to alternative measurcs which
riay be avallable under this Agreement, and as to the possible
effect of the measure proposed on the commerclal and economic
interests of other contracting partiles. If, as a result of such
consultation, the CONTRACTING PARTIES agree that there 1s no
measure consistent with the other provisions of this Agrcenent
which 1s practicable 1n order to achleve the objective outlined

in paragraph 13 of this Article, and concur in the proposcd
measure, the contracting party concerned shall be rcleascd from
1ts obligations under the relevant provisions of the other Articles
of this Agreement to the extent nccessary to apply that necasure.

17. If, within ninety days after the date of the notification of
tha proposed measure under paragraph 14 of this Article, the
CONTRACTING PARTIES have not concurred in such measurc, the
contracting party concernoed may introduce the measure proposcd
after informing the CONTRACTING PARTIES.

18, 1If the proposed measure affects a product which 1s the subjoct
of a concession included in the appropriate 8chedule anncxed to
this Agreement, the contracting party concerned shall enter into
consultations wilth any other contracting party with which the con-
cession was initially negotiated, and with any other contracting
party det~rmined by the CONTRACTING: PARTIES to have a substantlal
intarest therein. The CONTRACTING PARTIES shall concur in the
neasure 1f they agree that there 1s no measure consistent with the
other provisions of thils Agreement which 1s practicable in order
to achieve the objective set forth in paragraph 13 cf this Article,

and if they are satisfled:

IIX. Additlonal facllitles to enable less-developed contracti
partIes to promote Lhoir economilc aeveIopmenE
15. If a less=~developed contracting party finds that governmental
assistance 1s required to promote the e¢stablishment or development
of a particuler industry with a view to ralsing the gencral
standard of living of 1ts people, but that no neasure conclistent
with the other provislons of thils Agrecement 15 practicable to
achlcve that obJective, 1t may have rccourse to the provisions and
procedurcs set out in this Section.

16. The contracting party concerned shall notify the CONTRACTING
PARTIES of the spcclal difficultics which 1t meets in the achievement
of the objective outlined in paragraph 15 of this Article and shall
indicate the specilfic measurve affecting lwports which it proposes to
introduce in order to rcmedy these difficultilcs. It shall not
introduce that neasurc before the expiration of the time-limit laid
down 1in parograph 17 or 19, as the casc may be, or 1f the measure
affects imports of a product which 1is the subject of a concession in-
cluded in the appropriatc schedule annexed to thils figreenont, unless
1t has secured the concurrence of the CONTRACTING PARTIES in accordance
with t'.» provisions of paragreaph 20; Frovided that, if the industry
recelviing assistance has already started production, the contracting
party may, after inrorming the CONTRACTING PARTIES, take such measures
as nay be necessary to prevent, during that period, imports of the
product or products concerned from increasing substantially above a

normal lovel,

17. If, within thirty days of the notification of the measure, the
CONTRACTING PARTIES do not request the contracting party concerned to
consult with thern: thot contracting party shall be free to deviate from
the relevant provisions of the other Articles of this Agrcement to the
extent neccssary to apply the proposed ncasurc.

18, If 1t is requested by the CONTRACTING PARTIES to d¢ so, the
contracting party concerned shall consult with them as to the purpose
of the propeosed measure, as to alternative measures which nay be
avallable under this Agrecment, and as to the possible effect of the
measure proposed on the commercial and cconomic interests of other
contracting partles, Irf, as a result of such consultation, the
CONTRACTING PARTIES agirece that there 1s no measure consistent with the
other provisions of thils Agreement which 1s practicable in order to
achieve the objectlve outlined in paragraph 1, of this Article, and
concur in the propescd measure, the contracting party concerned shall
be rcleased from 1ts cbligations under the relevant provisions of the
other Articles of this Agreement to the cxtent necessary to apply that

nedsure .

19. I, within nincty days after the date of the notification of the
proposed measurc under paragraph 16 of this Article, the CONTRACTING
PARTIES have not concurred in such measurc, the contracting party
cvnecerned may Introduce the measure proposed after informing the

CONTRACTING PARTIES.

20, If the proposed measure affects a product which is the subjJect of
a concession included in the appropriate Schedule annexed to this

Agreement, the contracting party shall enter into consultations wilth any .

other contracting party with which the concession was initially nego-
tistad, and with any other contracting party determined by the
CONTRACTING PARTIES to have a substantlal interest therecin. The
CONTRACTING PARTIES shall concur in the measurc 1f they agree that there
1s no nicasure consistent with the other provisions of this Agreement
which 15 practicable in order to achieve the obJjective set forth in
paragraph 15 of this Article, and if they are satlsfied:
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EXISTING ARTICLE XVIII

AUSTRALTAN PROTOSAL ' ) ‘ COMMENTS BY THE AUSTRALIAN DELEGATION

{2) that agreement has been reachod with such other contracting
parties as a result of the consuvltailons referred to above,
or

(b} Af no such agreenent has been reached within sixty days
after the notification provided for in paragraph 14 has been
received by the CONTRACTING PARTIES, that the contracting

party having recourse $o this Scction has made all reascnable
efforts to reach an agrecment and that the interests of other

contracting partics ara acdequately safeguarded.

The contracting party having recourse to this Section shall theree
upon be released from its obligatlions under the relevant provisions
of the other Articles of this Agreement tc the oxtent necessary toe

pernlt it to apply the measure,

19. If a proposed niegasure of the type described in paragraph 13
of this Article concerns an industry the establishment of which
has in the initlal period been facilitated by incldental pro-
tection afforded by restrictions imposced by the contracting party
concernad for balance of payments purposes under the relovant
provisions of thils Agroement, that contracting party may resort
to the provisions and procedures of thls Section; Provided that
it shall not apply the proposcd measure without the concurrcnce
of the CONTRACTING PARTIES.,

20, Nothing in the preceding paragraphs of this Section shall
authorize any deviation from the provisions of ArticlesI, II
and XIIXI of this Agrecrient. The provisos to paragraph 10 of
this Article shall also be applicable to any restriction under
this Scction.

21, At any time while a measurc 1s being applied under
paragraph 17 of this Article any contracting party substantlally
affected by it may suspend the application to the trade of the
contracting party having recourse to this Section of such sube
stantlally equivalent concessions or other obligations under
this Agreement the suspension of which the CONTRACTING PARTIES
do not dlsapprove; Provided that sixty days’ notice of such
suspension 1s given TO The CONTRACTING PARTIES not later than
clx months after the measure has been introduced or changed
substantially to the detriment of the contracting party
affected. Any such contracting party shall afford adequate
opportunity for consultation in accordance with the provisions
of Article XXII of this Agreement,

{a) that agreemcnt hes becn reached with such other cantracting
parties as a result of the consultatlions referred to above,
or

{b) If no such agreement uas been reach.d within sixty days
after notifiecation provided for in paragraph 16 has heen
recedved by the CONTRACTING PARTIES, that the contracting
party having recourse to thils Section, has made all reasonable
efforts to reach an ageeenent and that the intorests of other
contracting parties are adequately safeguarded.

The cuntractlng party having recourse to this Scetlon shall thereupon

be releascd from 1ts obllgatloas wnder the relevant provislons of

the other Artlcles of this Agrecment to the eoxutent necessary to

permit it to apply the measure.

Existing paragraph 19 1s felt to be redundant in view of the

/EBxisting paragraph 19 has been omittcd/.
addition of the words "or development"™ in new paragraphs 4 and 15.

2l. Nothing in the pieceding parazraphs o this Section shall
authorlze any deviatlcen from the preovisions of Articles I, IX.
and XIII of this Anreeient. The provisos to pavogravh 7 of
thls Artlecle shall nlsoe be applicadle to any resvriction under
this Scctilon.

ZExisting parograph 22 has becn omlitoed/ Deleted consistently with the deletlion of other provisions for
retalliatory action.
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EXISTING ARTICLE XVIII

AUSTRALIAN PROPOSAL

COMMENTS BY THE AUSTRALIAN DELBGATION

Scetion D

22, A contracting party coming within the scope of sub-
paragraph #(b) of this Article desiring, in the interest of

the develupnent of its cconomy, to introduce a measure of the
type described in paragraph 13 of thls Article in respect of

tha establishment of a particular industry may apply to the
CONTRACTING PARTIES for approval of such measure. The
CONTRACTING PARTIES shall promptly cnnsult with such contracting
party and shall, in making thelr decislon, be guilded by the
considerations set cut in paragraph 16, If the CONTRACTING
PARTIES concur in the proposcd rmeasure the contracting party
coneerncd shall be roleased from 1ts cbligations under the
relevant provisions of the other Articles of this Agreement to
the extent necessary to permit 1t to apply the measure. If the
proposcd measure arfects a product which 1s the subject of a
concession included in the appropriate S:heduls anncxed to this
Agraenent, the provisions of paragraph 18 shall apply.

23. hny me=swre applled under this Scction :hall comply with
the nrovinlons of paragraph 20 of thiz Apticle,

IV. The avplication of the proviaions of Section IXII to other
conEracE!ng garEIes In Eﬁe proccss oF HEVeIogmenE

22, A contracﬁigg gart¥ which 18 not a 1ess-dovelo§ad contracting
arty but tho econo: of whilch 1s neverthelcss still 1lh the process
of devel d wEIcB Ts d

f developmens an cpendent ln large measure on @
relatively small number of primary commodities for its export
earnigﬁs deslring, in the interest of the development o

Reasurc.

party concerned shall be relcased from 1ts obligations under the

relevant provisions of the other Articles of this Agrecmernt to the
If the proposed

neasure affects & product which 1s the subJect of a concession in-

extent necessary to pormit it to apply the neasure.

clude@ in the appropriate Schedule annexed to this dAgreement, the
provisions of paragraph 20 shall apply.

this Article.
lﬁﬁdﬁting paragzraph 23 has been added t» paragraph 22 aﬁﬂveé7

23. A _cwmtracting party t~ which the provisins nf the nreceding

s economy,
0 Introduce a measure of the type described in par:graph 15 of this
Article 1n rospect of the establishment or development of a particular
industry may 2pply to the CONTRACTING PARTIES for approval of such
The CONTRACTING PARTIES shall promptly consult with such
contracting party and shall, in making their declsion, be guided by

the considerations set out in paragraph 18 of this Article. If the
CONTRACTING PARTIBS concur in the proposcd measure the contracting

Any measure applied under
thls paragraph shall comply with the provisions of paragraph 21 of

peragroph apply may, have rosont ta the eonsultation provisicns of

Artlcle XXIIT ~f this Juvocment when the exports” of primary com-

taken by another contracting par

1
This paragraph 1s a new addition,

modities by such oontracting party &re seriously affected by measures
EY o

In connexion with the eriterionof subatantial dependence on
exports of primary products added here, see coxisting paragraph 5
and the second note to ad Article XXVIII, paragraph * in
Annex I to the text of the General Agresment.
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USE_OF TEMPORARY IMPORT SURCHARGESlTO SAFEGUARD THE
BALANCE OF PAYMENTS OF LESS-DEVELOPED COUNTRIES

Amendment to Article XVIIT to Permit Developing Countries
to Use Temporary Import Surcharges to Safeguard
the Balance of Payments

Add paragraph 12 bis at the end of Section B of Artiecle XVIII, as follows:

"12

bis A contracting party which is entitled under the terms of paragraph 9

of this Article to control the general level of its lmports and which

chooses to effect such control through the imposition of temporary surcharges
on imports may, notwithstanding the provisions of paragraph 1 of Article II,
apply such surcharges to imports of products described in the appropriate
Schedule of' concessions annexed to thce Agreement and in excess of the rates
set forth and provided for therein. The application of such temporary
surcharges shall be subject to the criteria and procedures laid down in thils
Section in relation to the application of import restiictions. The term
'restrictions’ as used in this Section shall accordingly be deemed to include

such surcharges."

N.B. In connexion with the above proposal, reference might be made to certain
observations which were made in the report of the Legal Drafting Group (L/2297,
paragraph 6) which was set up to examine the draft text of the new Part IV,

The Drafting Group had noted that the above text had not been closely examined
by the Legal Committee, and it had appeared to the Group that there were problems
of interpretation and implementation which were beyond their competence to

resolve,
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PROPOSAL BY HRAZIL AND URUGUAY REIATING TO
THE AMENDMENT OF ARTICLE XXTTT

ARTICLE XXIII

1. In situations provided for by Artiecle XXIII of this Agreement, involving con-
tracting parties-recognized as under-developed countries, the CONTRACIING PARTIES
shall take prompt action on any representation or proposal made by a contracting
party recognized as an under-developed country, delegating the necessary powers to
a. permanent organ of arbltration of ad hoc composition, and shall immediately take
the necessary measures in the ‘light of the decisions or recommendations of ‘the

sald organ of arbitration.

2. In examlning thc case referred to it, the organ uf arbitration shall take due
account of:

(2) The damage incurred through the incidence of the measures complained of
upon the growth of the export earnings and economic effort of the contracting party

recognized as an under-developed country;

(b) The means available to the contracting party whose measures are complained
of to make good the damage inflicted by their application;

(¢) The relative effects of such remedial measures as the injured contracting
party may take in relation to the contracting party whosec measures have nullified
or lmpaired the benefits deriving from the Agreement which the former contracting

party is zntitled to enjoy.

3.  If the measures complained of have been applied by a contracting party
recognized as a developed country, the organ of arbitration may recommend in
particular sultable financial compensation.

' If, when the question is under examination, the CONTRACTING PARTIES fail to
make an appropriate recommendation within a period of...months after the initial
representation was made, or if the contracting party to which the representation
was addreseed ~ on the ground that benefits deriving from the Agreement have been
nullified or lmpaired -~ fails to comply, within a period to be fixed by the
CONTRACTING PARTIES but not to exceed...months, with the recommendation adopted the
injured contracting party - recognized as an under-developed country - shall be
automatically released from its obligations under the Agreement towards the con-
tracting parties whose action was the subject of the recommendation, and may take
all such measures as it deems appropriate to secure due compensation for the

damage sustained.
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5. In the event that measures are adopted by developed countries such as to con-
travene the provisions of the General Agreesment and seriously to impair the import
capaclty of a less-developed country, the latter shall be released from its
obligations under the General Agreement, towards the contracting party acting con-
trary to the provisions of the Gencral Agreement, for the purpose of taking
appropriate remedial or retaliatory mecasures pending the examination of the case

of the CONTRACTING PARTIES.

6. Without prejudice to the provis.uns of the preceding paragraph, in the event
that a recommendation by the CONTRACTING PARTIES is not applied within the pre-
scribed time-limit of...months, the CONTRACTING PARTIES shall decide what collective
measures shall be taken to ensure compliance with the Agreement.

STATEMENT BY THE REPRESENTATIVE OF BRAZIL
ON ARTICLE XXIII

1. Mr. Chairman, I will try not to be too long on this problem; the analysis of
Article XXIIT might take hours. I would refer to some of the basic ldeas con-
tained in the report of the Panel on the Uruguayan Recourse to Article XXIII which
is document L/1923 of 15 November 1962. This contains a practical interpretation

of Article XXIII as it is applied now. On that occasion Brazil had the opportunity
of making before the CONTRACTING PARTIES some remarks which were circulated as
document L/1940 and which contained the basic reasoning behind the proposal w. are
making now. Article XXIIT, as we all know, should be the main protection of the

- contracting parties in the case of the nullification or impairment of the beneflts
it 1s supposed to receive under the General Agreement. It is a very wide Article
because it covers not only the question of non-fulfilment of commitments under the
Agreement, and the question of measures fully lnconsistent with the Agreement, but
it also covers the possibility of other actions that might hurt a contracting party -
cause economic demage to it - and which nevertheless are consistent with the

General Agreement. We do not intend to change the dcflnition of Article XXIII or

to tamper with its spirit. We only wish to make the procedure easier to follow,
less cumbersome, and to transfer to paper some of the procedures that have been
established in practice but which are not very clear. We have taken into special
conslderation the question of nullification or impairment of the benefits accruing
to a less~devecloped contracting party. We are dealing with a chapter for the
benefit of less-developed contracting parties. We belicve that Article XXIII as it
is drafted now can answer very well the needs of mutual compensation among the
developed contracting parties for any action causing nullification or impairment.
The developed contracting parties are more or less cqual even though ¢quality is not
exact. They can deal with each other and they have bargaining power that is more or
less comparable, so they can avall themselves of Article XXIII and can protect their
rights in using its provisions. Now, the less-developed contracting parties do not
have the same freedom of action. It is not a de jure problcm, it is a practical
problem. This 1s why Article XXIII has not been a very popular Article for the
less-developed countries. There are very few cases in which this Article has been
used. The latest case is that of Uruguay, and it has not been quite solved yet. The
CONTRACTING PARTIES have not reached the ultimate limit of all the measures con-

templated in the Article.
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2, Now what do we intend to do in this? In our first paragraph we introduce

the expression "prompt attention". We believe that in the case of nullification

or lmpairment of benefits accruing to a less-developed contracting party, thils
should receive priority and we should give prompt attention to any representation

or proposal. There should be, perhaps, an amendment to this text because when

I say "CONTRACTING PARTIES" here I mean the CONTRACTING PARTIES directly or

through the Council. We do not know how one should express it, but whenever
contracting partics arc meant they should be able to delegate action to the Council
to act when they are not in sesslon. Contracting parties shall give prompt
attention to nll representations and proposals formulated by contracting parties,
recognized as being less~developed, ond delegate the necessary powers to a

permanent arbitration body. We have the present procedure of selting up a panel

to take care of any practical case. We propose to make the panel permanent, that
1s, it should exist on paper. We do not mean to have somc pcople locked up in a
room waiting for a request to comé up. It should be in ‘our opinion something like
the Arbitration Court established by the internationial treatics of the Hague in
1899; i.e., a list of people available to take part in any pancl. Perhaps this
could be solved by a later decision of the CONTRACTING PARTIES. The 1list of the
representativesaceredited to the Ccuncil might take the place of such a list and any
country requesting action by the CONTRACTING PARTIES would request that a panel be
set up and would nrominate a number of representatives. Perhaps each party to the
dispute might be able to nominate two members of the panel and these two would choose
the chairman. This is the regular procedure in the Court of the Hague. If they did
not agree on the chalrman each of them might designate another member and those two
would agree on the chairman. This is something to be solved later. What is
Important is the fact that an arbitration body chould be available at all times, the
composition of which would be appropriate for each case. This arbitration body would
take the nccessary measurcs by delegation of CONTRACTING PARTIES and make rulings or
recommendations. Any decislon, or the rulings or recommendations of this arbitration
body should take into consideration the fact that the contracting party suffering
the damage is a "less-Bevcloped" contracting party. Measures that cause a loss of a
million dollars to a less-devecloped contracting party would mean something to its
economy. On the other hand rctaliatory action taken by this less-developed con-
tractling party that might diminish the import capaclty of a large developed country
by one million dollars would mean lcss than a mosquito bite. There is a distinet
difference in their bargaining power and in the possibility of taking any action,
therefore the arbitration body would take into considération the importance of the
damage to the gross cxport rcccipts and the development efforts of the contracting
parties. Some of the measures undertaken that result in nullification or impairment
of benefits aceruing to a less-dcveloped contracting party might take place at a ’
certain moment when 1ts development efforts were concentrated on some very important
projects, and the adoption of these measures might result in the cancellation of
this project and enormous damage to its development effort. This should be duly
taken into consideration. Thc pancl would also take into consideration - see
paragraph (b) - the means availakle for the contracting party to overcome the damage.
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The said contracting party might not have anything to do to find compensation or
protection. Some measures that might not present prima facie evidence of causing
great damage, might actually cause this damage becausc there would be no means
available to compensate r'cr it. Under (c) we would consider the relative effects

of any compensatory measures on the developed contracting party that caused tie
damage. Under Articlc XXIII we have‘to consider the appropriateness of the com-
pensatory measures taken by the less~developed contracting party that sulffered
nullification or impairment. If, as we pointed out, the retaliatory action was
exactly the same as the initial action, it might not have any effect on the economy
of the country that caused the damage. Therefore the effects of any measures adopted
by thc less-developed contracting party on the economy of the country that caused
the damage, should also be considered. What we mean to say under (a), (b) and (e¢)
is that the difference in economic structure and economic power between two countries
that are parties to the dispute should be weighed both in regard to the measure that
caused nullification or impairment, or to the retaliatory or compensatory action
taken by the party that was hurt. We also include the new idea of financial com-
pensation. We know that the recommendations of the panel may start by the recom-
mendation (1) of the withdrawal of the measure; and then by the provision of (2)
adequate compensation, and finally by authorization of rctaliatory measures. In
this last we include the possibility that some adequate financial compensation might
represcnt something equivalent to the initial damage that caused nullification or
impairment. A country that was hurt by a trade measurc might be compensated by a
soft loan, for instance. We do not actually say that compensation should take this
form but we have to lcave open this possibility. In the last paragraph of this page
we provide for a time period for the examination of the matter. This is a very
important problem. The procedurcs under Article XXIII may drag on for so long that
they may lose all interest. This is why, perhaps, most less-developed countries
have never had recourse to Article XXIII. We say that, after an examination of the
matter, contracting parties have to adopt a recommendatlicen within a period of....

We leave open the number of months, but we believe it should be three months - after
the initial representation. When the initial representation comes in, the first
time period starts rvnning, so the CONTRACTING PARTIES have to take action within 1i+.
If they do not take vction within that period the less-developed contracting party
is liberated of its »bligations under the Agreement. If the CONTRACTING PARTIES do
take action and there is a reccommendation by the arbitration pancl, the second time
period comes into effect., If the country affected by the recommendation does not
take action within a number of months, the less~developed contracting party is also
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liberated of its obligations under the Agrcement in order to take compensatory
or retaliatory action. -This is merc Justice, because the CONTRACTING PARTIES
cannot force a country to adhcre to the letter of the Agreement when benefits
accruing to it are not being respceted. What this Article means 1s that in
order to restorc the barmgaining power of the country sufferiag from nullification
or impairment, and in order to permit 1t to protect itself we have to liberate
it from obligations arising from 1ts membership of the General Agrecment toward
the country who caused the damage. This is the last possible measure, when
everything else has failed. If thc CONTRACTING PARTIES do not act within the
specified period, or if the country that caused the damage does not obey the
recommendations, the lecast that the CONTRACTING PARTIES can do is to liberate
the victim from itz obligations so that it can act in its own defence.

3 In the next paragraph, we provide for a more specific case of
nullification or impairment, wherce measurcs taken by developed countries are
contrary to the provisions of the General Agreement and seriously inhibit
the import opportunities of a less-developed country. This does not cover
the full c¢xtent of Article XXIIT and it does not provide for the "other
situations". This would be thc casc of "prima facie" flouting of the General
Agrecment and adoption of mcasures that are inconsistent with it. In that
case, when such measures actually wesull in serious damage to the import
opporvunities of a less-developed country, the urgent need for this country
to take protective action should be recognized by liberating it from the
provisions of' the General Agreemcnt in order to take compensatory or
retaliatory action whilst awaiting the examination of the matter by the
CONTRACTING PARTIES. A country would not be Jjudge in its own case - we only
intend to expcdite the compensatory or retaliatory action while awaiting
final decision by the arbitration panel and the CONTRACTING PARTIES. If the
time periods are adhered to, this should be a matter of only a few months.
This is ncthing more than an cxtension to Artiecle XXIII of the procedure of
Article XIX in which, under special situations, a country is libcrated from
some of the commitments of the General Agreement in order to protect itself,
when imports arc increased under such conditions as to cause, or threaten,
serious injury to domestic producers. This means that a country should

be able to take action whilst awaiting Jjudgment.

4, The last pairagraph covers the case for collective action. Article XXIII
is not restricted to individual action that does not conflict with the spirit
of the General Bgreement; therc may or may not be such a conflict. Never-
thelass, the compensatory or retaliatory action taken by the less-developed
contracting party that suffercd the damage is not enough to restore its
economic situation. It mey need collective action, it may necd to resort to
CONTRACTING PARTIES in order to ask for authorization to adopt the surcharges,
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or something similar, or it may ask that some spccial recommendation be made
collectively in order to restore the balance that wes destroyed by the action
causing nullification or impairment. We believe the question of Article XXIII
should be part of a section of tile Model Chapter and it should apply to
nullification or impairment caused by developed contracting parties to less~
developed contracting parties.
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COMPENSATION TQ [ESS-DEVELOPED CONSHACTING PARTIGS
FOR_LOSS QF TRADING OPPORTUNITIES RESULIING
FROM THE APPLICATION OF RESIDUAL RESTRICTIONS

The following points which have o bearing on the application of Article XXITIX
brought out in documcnt COM.TD/5:

(i) where any consultations in respecet of residual restrictions applicd
to exports ot less~developed contracting vertics, have already taken place
in the Committce on Trade and Dovelepment, it should be possible to invoke
paragreph ¢ of Article XNIIT without resort to the consultation proccedures
of Articlc XXITI or paragraph 1 of Article XXIII.

(11) Under paragraph 1 of A.ticle XXIIT it is open to a contracting party

to proposc the adopticn of compensatory measurcs by the contracting porty
maintaining the residual restrictlons, with a view to offsctting the loss of
trading opportunities causcdé by these restrictions. Wnere a proposal for
compensation has been madce It is also open to the CONTRACTING PARTIES under
paragrapn 2 of A-ticle X{IIT to make an assessment of the loss suffered by
the contracting party affecetcd by the restrictions and to recommend the
establishment of appropriate compensatory concessic:s.

(1ii) Such a recommendation cannot hewever have o binding character, if it
is not accepted by the contracting partv to whom it is addressed and the
final sanction in such clircumstances must remain the auvthority in

Article XXIII for withdrawal of concessions. Also the precilse naturc of the
compensatory concessilons to be offered must be a matter for negotiation
between the contracting parties concerncd.



