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REPORT OF TEE WORKING PARTY ON CONVENTION OF LSSCCIATION
BETWEEN THE EUROPTAN ECONOMIC COMMUNITY
ZND _THR_AFRICAN ND MALAGASY STATHS

L. The text of the new Convention of fissociation signed on 29 July 1969 at Yaoundé
between the EEC and the ifrican and Malagasy States was communicated to GATT and
circulated to contracting parties in L/3283.

2. 4 Working Party was appointed by the Council at its meeting in January 1970 and
was instructed to examine the provisions of the Convention of fssociation in the

light of the relevant provisions of the General Agreement and to report to the Council.
The Working Party met on 20 October and 18 November 197C under the chairmanship of

Mr. E. von Sydow {Sweden).

3. The Working Party examined the provisions of the Convention with particuler
reference to certain questions which had been: put by contracting parties and the
replies provided by the parties to the Convention, and which were reproduced in I/3425.

dee The representative of the European Economic Community, in an introductory state-
nent expressed the hope that the written information provided in response tc the ‘
questicas put by contracsting parties would enable the Working Party to fulfil its
duties in examing the Conventiocn of issociaticn in the light of irticle XXIV of the
General igreement. Referring to the statistical data furnished in responsc to the
questionnaire, he dvew the Working Farty's attention to the fact that the sstablishment
of a free-trade system between the parties, as provided for by the Convention, could
now be considered to have been achieved with respect to substantially all the trade,
the Democratic Republic of the Congo and Rwanda being the only countries which had
nct carried out the tariff or quota dismantlement, having invoked legislation dating
from before the existence of. GLTT. In this connexion he underlined that so far as

the Commumnity was concerned, only 0.8 per cent of totel imports from the fissociated
States taken tog.ther was not fully cove_ed by *the frec-trude systeam and that only

in the case of cne of the eighicen areas wid the percentage correspond to an incidence
in excess of 10 per cent of imports from the wssociated State concerned. The new
Corvention confirmed that factual situation and fell entirely within the definition
et forth in"irticle MXIV, varagraph §(b). - Thé representative of the Community-also
drew attenticn to the fact that the statistics furnished showed that the fears which
kad been expressed regerding the effects of this preferential régime on the trading
interests of third countriec hed not been confirmed. is could be secn, the develop-
ment of trade between the associcted countries and the Community was in step with a
corresponding development of trade with third countries. Ha zlso recalled that the
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commercicl aspect of the Convention, which was the subject of the examination
under irticle XXIV, was neither the sole element nor the scle instrument of the
co-operation which was the reason for the existence of the Lssociation; that
considerction should be tcken into cccount in the appreciaticons and positions of
members of the dorking rFarty on the occasicn of examination of the Convention.

5. = The spokesncon for the issociated States said thot they entirely shgrea the
views expressed. by the representative sf the EEC and considered, in particular,
that the examination of Yaoundé II should be carried out in relation of irticle XXIV
of the Genersl igreement.  He underlined the importance of the Convention for the
sighteen uissociated States. Yaocundé II ensured the continuity of the issociation
which had been undertaken nore than ten years earlier and which followed on the
preferential régimes which most of the isscciated States traditionzlly enjoyed in
conformity with Lrticle I, parcgroph 25 it in fact represented the complex tissue
of co-operation links of which the trade aspect, although impcrtant, wes only one
element., The issoclated States attached parzmount significance and importance to
this concept of co-operaticn besed on severcl instruments. With respect tc the
examinetion of the trade espect of the .issociation which was within the terms of
reference of the W,rklnS Farty, the new Convention confirmed the achieveme:t of
free-trade zreas in conformity with the GLTT rules. It re~affirmed the resolve of
the perties to the Convention to develop their co-operaticn in the trade field on
the basis and in the comtext of o free-trads system. In that respect, it was cleer
from the informaticn furnished that duties and other restrictive regulations had
been sliminated with respsct to substantially =11 the trade (between the EEC and
the iLMS), TFurthermore, the issociztesd States noted with satisfaction that the
issociation hod proved beneficial to the trade of the parties to the Conventicn

3 well as to that of third countries whose interests hed in nu wey been adversely
affected by the issociation. For all those reasons; the parties to the fdsscciation
were of the opinicn thet the sccond Yesundé Convention complied fully with the
conditions governing the establishment »f free-trade areas under the provisions of
Lrticle XXIV, :

6. ifter hearing the introductory stetements by the warties to the Convention
the Werking Party procecded to zn examination of the provisions of the Convention.
During this excriination the parties to the Conventisn provided various explcn aticns
on the statisticel maoterizl submitted in L/3245 =5 well as further clarific:tion
of some of the replies communicated in that document. The main peints made during
the discussion are summarized below. ‘

Blinination of Autlcs Qn other restrictive regulztions tn trade between nartics
1o the Convention ™ e S e

7o Scne nemvers of the Working Yarty felt that it was difficult to arrive at a
judgment whether a free-trade arez had been achieved in the abscnce of information
on the extent to which the full range of restrictive regulations of commerce
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referred to in Article XXIV:8(b) had been eliminated. They explained in this
connexion that the regulations of commerce in question should be interpreted in
relation to Articles I:l.and III of the General Agreement. The informatiocn
provided by the parties neither referrsd to c.rtain of these regulations of commerce,
nor did it record the intentions of the partiss to the Convention concerning the
removal of these regulations. They recalled that this point had already been made
‘during the examination of the first Yaourdé Convention (BISD, Fourteenth Supplement,
page 110, paragraph 28). They peciuted out that in some Associated States certain
charges which had no counterpart in internal taxes of the Associated States were
applied to imports from all sources including the European Economic Community.

One member of the Working Party said it was the understanding of his authorities
that this was the situation in ten of the Associated States, namely Mali, Gabon,
Ivory Coast, Dahomey, Burundi, Chad, Melagasy Republic, Upper Volta and the '
Democratic Republic of ‘the Congo. The level of these additional charges on

imports appeared in most cases to be substantially higher than the charge on
imports called the customs duty. Moreover, the same member of the Working Party
said his authorities understood that in the case of five Associated States
(Cameroon, the People's Republic of the Congo, Gabon, Central African Republic

and Chad) the elimination of customs duties on imports from the Community was
followed by an increase in other charges on imports from all sources, including

the Community, by roughly a similar amount. This member did not consider it a
reasonable interpretation of the meaning of "free trade" to look only at the
elimination of a minor charge such as 5 or 10 per cent on imports from the Community
while other charges of much higher levels (some over 100 per cent) having no
counterpart in the internal taxes of the Associated States continued to be applied -
to imports from all sources including the Community. While it was true that in
many cases the products involved were not produced locally, the effects of these
charges were restrictive and should be sliminated if the intention of the parties
was to establish free~trade areas in accordance with the provisions of

Article XXIV:8(b). The same member stressed that his delegation had no desire that
all these charges on imports should be removed since the Associated States at their
present levels of economic dzvelopment needed not only revenue but protection if
their efforts to diversify and industrialize were to be able to facs competition
from imports from the EEC. The mein point of contention was that free trade within
the meaning of Article XXIV:8(b) did not exist in view of the inability of these
countries to eliminate the larger part of charges on imports. An alternative
approach should therefore ba sought to accommodate the particular problems of the
Lssociated States which would not require the graenting by these countries of
reciprocal concessions, namely the system of generalized preferences on which
agreement had recently been resched din UGNCTAD. o omeme e

8. The repressntatives of the parities to the Convention replied that the extent

of trade liberalization achieved by some of the associated countries could bs seen
clearly from the information furnished on tariff dismantlement, on the one hand,
and an quota .dismantlement on the other hand, which were the two elements on which

the CONTRACTING PARTIES had always hitherto based their evaluation of th: extent

to which "duties and other restrictive regulations of cormmerce ... are eliminated
with respect to substantially all the trade ..." within the meaning of Article XXIV:8.
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They noted that, so far as they knew, the elimination of .-fiscal charges had never
yet constituted an element necessary for reacognition that-a free~trade arsa was -
consistent with the GATT rules. This was an entirely new objection which had,
moreover, not been the subject of any earlier question. In that respect the
partiss to the Convention considsred -that GATT rules and practice ware perfectly
clear. Ths General Agrsemsnt madc & clearw-cut distinction between measures which
had & protective effsct and other measures applied in like manner to domestic

and imported poroducts. The rules and obligations in that respect were very
clearly defined in Article III. It was evid:nt that the provisions of Article XXIV
concerning the concept of a free-trade area concernad only protective msasures.

The taxes resferrad to were of a fiscal character, not protective, and did not
differ from similar taxes zpplied by other contracting parties. It was in any

case unacceptable thst developing countries sheuld be denied the right to impose

2 general fiscal tax, and be deprived of one of the main sources of income when

the imposition of such taxes was a normal and accepted practice in all other
countries including contracting parties which were members of regional arrangements

already examined in the CELT.

9. = Some members of the Working Party observed that according to information
supplied by the parties to ths Convention the free<tradsz objective .had not bsen
achieved in the case of Rwanda and the Democrstic Republic of the Congo (Klnshasa)

10. Ths reprasentatives of the parties to the Convention recalled that an
objection had been raised during the examinstion of the first Yaoundé Convention
because five of the Associated Statzs had not been abls to move immediately to
tariff dismantlement owing to cartain international obligations. It had been
pointed out by the parties at that time that this juridical aspect would be
progressively resolvad. It could bz saeen from the informstion provided that this
assurance was being honoured as only one country -~ the Democratic Republic of the
Congo '-- was still in the initisl situstion. Rwanda had already commenced the
process of tariff dismantlement and intended to pursue it upoun completion of the
study already in hand for the revision of its tariff system.

1l. A member of the Working Party pointed out that measures taken for safeguard
reasons, budgetary or development needs, were important in judging whether the
free-trade arsa arrangsments covorsd substancizlly all the-trade. It was to be
hoped that the parties to the Convention would be amenable to some form of reporting
so that any modifications or changes in the aepplication of these measures could be
brought to the notice of the GATT. Some members of the Working Party f=lt that
Articles 3 and 6 of thz Convention provided zn snsy way for the Associsted States
to resort to quantitative restrictions or to introduce teriff measures. Since it
was likely that developing countries in the process of cconomic development were
likely to increase protection as they develop, it could be expected that on one
occasion or znother thay would be obliged to resort, te an increasing extent, to
the provisions of Articlss 3 and . This situstion would not promote conformity

with the provisions of Article XXIV.



L/3465
Page 5

12. The representative of the EEC said that all regional agreements contained
safeguard clauses. Experience so far in the implementation of the Aissociation
showed that the risk that recourse to those safeguard clauses might again bring
into guestion liberalization of substantially all the trade was more theoretical
than real. What must be appreciated in the light of article XXIV was the
situation obtaining at any given moment. In any case, if contrary to expectatlons
it were to appear that substantﬂally all the trade could no longer be considered
as being covered, the parties to the Convention would, without.fail, in conformity
with the spirit of the provisions of drticle XXIV, 1nform the CONTRACTING PARTIES
of the situation and of the conditions in which those safeguard measures would be
eliminated. Furthermore, the parties intended to pursue the path of information
freely given on a basis of reciprocity and mutual advantage. With respect to the
objection that the very existence of safeguard clauses was a potential threat to
the concept of liberalization of substantially all the trade, the parties to the
Convention noted that it had not been acecepted in regard to other regional
agreements and that, furthermore, it was based on an out-of-date philosophy of
economic development, in the sense that it was no longer protection as such which
could be congidered a factor for development, but rather the application of
selective, temporary and evolutionary protection.

13. In reply to a guestion as to whether the restrictions applied in the
Associated States for balance-of-payments reasons were notified to the GLTT, the
representatlves of the parties to the Convention replied that this aspect was not
included in the terms of reference of the Working Party.

1/4. Some members noted that in the replies to questions in L/3425, the parties to
the Convention had stated that a discussion of the arrlication of cuantitative
restrictions by the issociated States for balance-of-payments reasons was not
relevant as regards the Convention and irticle XXIV of the General igreement. They
reiterated the position they had taken in the past that they did not share this

view.

15. One member of the Working Party felt that from the information provided by
the parties to the Convention it was not clear whether the Yaoundé arrangements
would be permanent or whether they would be phased out when the validity of
Yaoundé II expired. While historical and other reasons for setting up the
Association were understood, the iAssociation should be temporary in nature and
should be phased out as early as possiblev

156. The partleg to the Convention recalled that during the examination of the
first Yaoundé Convention the argument had been advanced that the. Convention was
‘not permanént and could therefore not be covered by article EXIV. - It was therefore
surprising to be confronted on the next occasion with an opposite version of this
argument. ' '

Other points raised by members of the Working Party

17. Certain members of the Working Party enguired whether irticle 1l of the
Convention meant that concessions extended by the Associated States to other
developing countries would automatically be extended to the EEC. If this were the
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case the EEC was in a particularly favoured position considering that it had not
undertaken similar obligations and was engaged in concluding various preferential
arrangements with other countries.

138. The partlea to the Convention replied that the answer oould be found in the
preamble to Article 11 itself which provided that the substantive provisions were
without prejudice to irticles 12 and 13 of the Convention. - The question was in
any case academic since for the time being situations of the kind implied by the
question did not exist, nor did the EEC grant less favourable conditions to the
Aissociated States than to third countries. Should there be any new developments
in the future, the institutions of the Convention would automaticallv be seized

with the matter.

19. One member cof the Working Party commented that should the issociated States
extend concessions in the framework of the trade negotiations among developing
countries which were currently taking place in the G;TT the position of the EEC
should be no different from that of other developed countrles which, when the
results of the negotiations were placed before the CONTRACTING PARTIES, would be

required to renounce their rights under irticle I.

20. Some members of the Working Party did not consider that a free-trade
arrangement between developed countries and developing countries in the early stages
of economic development was really feasible and desirable, because, if those
develop1n~ countries are to achieve economic development, they need protection.
vhich is not consistent with the requirements of irticle XXIV while if they try

to achieve such free trade, satisfactory economic development cannot be'expected

in the absence of protection.

21, The representatives of the parties to the Convention recalled that their
0051t10n on the question of free-trade area arrangements between countries at
different levels of economic development had been stated in the past. They
reiterated their view that free-itrade area arrangements between countries at
different levels of economic development were not prohibited by Mrticle XXIV, and
that objections of the kind raised had not been fornulated in connexion with other
regional arrangements which included countries at’ different levels of development.

22. One member of the Working Party expresséd the view that the rules of the
General Agreement cannot be interpreted in isolaticn but had to be related to all
the GATT provisions as a whole. Since . the issociated African and Malagasy States
were developing countries the Convention should be examined not only in the light
of Article XXIV, but also with regard to Part IV. In irticle XXXVII:4 developing
countries have agreed to take appropriate action to implement the provisions of
Part IV for the benefit of the trade of other developing countries. By this token
Part IV did not permit discrimination between developing countries. He hoped that
the parties to the Convention would bear this in mind and would always show them-
selves willing to discuss any problems arising for other developing countries with

a view to solving them.



23, The parties to the Convention recalled that paragraph 5 of Article XXIV-
specified that the provisions of the Agrecment should not prevent the formation of
free~trade areas. As Part IV did not overrule Article XXIV it was clear that the
provisions of paragraph 5 still applied. :

24, One member of the Working Party noted that in reply to a question in L/3245
as to whether re estrictions other than teriffs were applied to imports from third
countries by the issociated States but not to the LiC, the parties had stated thaet
the question was not relevant with rpspect to the provisions of the Ccavention,
This nember pointed out that the question had been directed towards ascertaining
the extent of eny trade diverting effects arising from the profarqu1L¢ treatment
accorded to the EEC by the issociated States. He stressed that under Article X of
the General ugrebuent, contracting partiss had a right tc be informed of 211
measures of trade regulaticn applied by others, ' '

25, 'In reply to the question regarding a statement which had been made by the
Associated states durlng the Working Party on Yaoundé I, the parties to the Conven-
tion confirmed that: "The Yaoundé Convention did not contaln provisions regarding trad
with third countries and left each party free to determine i%s own poliey with respect
to trade with third ccuntries., The isscclated States intended to conduct their
commercial policies for the good of their respective national interest, while
observing their international obligations," (poragraph 9, page 103, BISD, Fourteenth
Supplement), ’

26. One neiber of the Working Party expressed the hope that consultations unde
Article 15 of the Convention concerning trade policy vis-a-vis third coannrlbs
would not prevent the reduction of these barricrs on a global ba51s.

Concluding remarks by members of the Working Party

27. OSome merbers of the Working Party noted that in comparison with the situaticn
which prevailed during the exemination of Yacundé I, soiie progress had been made

and that no specific cases of adverse cffects on the trade of third countries had
been mentioncd, In their view some of the questions such as that of a plan and
schedule for the removal of tariffs and cther restrictive measures, were resolved.
Some of thesc nembers felt that as far @s the question of trade coverage was con-
cerncd, while 1t appeared that substantially =211 the trade had becn covered in the
case of tvariffs, as far as guantitetive restrictions were concerned the Working
Party was not in possession of all the facts in order to meke & judgacnt on this
aspect. They alsc agreed with the view that the pos 3sibilitvies for casy recourse o
safeguard and other mcasures for dovelopment and budgetary nceds could have implica-
tions for the trade coverage of the free-trade arrangcments. Soie moubers, conside-
ring that there was nothing new in Yaoundé II which shculd cause it tc be regerded
any less fovourably than Yaoundé I, and toking into account the fact that ths cur-
rent Convention was an extension of the previcus onc alrceady exauiined in the GAIT,
felt that it would be appropriate that the Working Farty should recommend that a
solution should be found along the lines of that applicd to the first Yoounde
Convention,
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28, Some members of the Horking Party felt that as there was insufficient informa-
tion on the coplication of certain r.julations of comme:ce applied by the Associated
States it was not possible to make @ judgment as to vhether a free-trade areas had
been achieved. Furthermore, according to indications it appeared that several
restrictive measures were being applied under various guises in the Associated
States in which svent a free-trade area had not been achieved., To help clarify
these uncertainties it was suggested by one member that the secretariat prepére a
document indicating the naturs, level and product coverage of the duties or charges
(or whatever they may be called in individual States) and give a juridical

opinion as to whether or not such duties or charges are relevant to paragraph S(b)
of Article XXIV. 1t was further suggested by the same member that final considera-
tion of the Working Farty's report should be deferred ponding receipt and discussion
of the secretariat document. ; ‘

29. The representative of the Community, referring to earlier discussions to
which the Association had given rise in GATT, said that he was struck by the fact
that in order to justify their reservation regarding the Convention, some members
of the Working Party.had advanced new erguments never used hitherto. The
criticisms and objections put forward concerning the first Yaoundé Convention had
mainly concerned the validity of the plan and schedule, the legal identity of the
eighteen free-trade areas, the inadequate duration of the Convention, znd the
inevitability of adverse effects by the preferential -system on third countries.
The situation on which the new Convention was based showed that those criticisms
and objections were not justified, Thus, failing the traditiomal arguments
regarding the provisions of Article XXIV, new arguments werc being put forward
which involved = question of substznce, namcly the interpretation of the concept
"restrictive regulations of commerce" as recognized and opplied by the
CONTRACTING PARTIES until now. The parties to the Convention formally rejected
the interpretation under which fiscal charges would be cssimilated with restrictive
measurcs; “they remained of the view that no argurents had been adduced which could
show the Convention to be inconsistert with article XTIV, poragraph 8. In those
circumstances, the parties to the Convention contended that they werc entitled to
benefit under the exception defined in article XXIV, paragraph 8, which was fully
applicable. They considered, furthermore, that the doubts exprcssed by certain
members of the Working Farty could not constitute disazgrccment, and thet
conclusions limited to recording the existence of disagrcement would not be
irticle XXIV because such discgrcocement would concern not

acceptable in terms of
but the interpretation given to the criterion.

the Convention itsclf,

30. - The representative of the Associcted States, in wgrecing with the views put
forwerd by the representative of the IEBC; stated that some of the remarks made in
the Working Party were besed on coasiderations that needcd revision. The Associated
States had to the best of their ability fulfilled their GaAIT obligations within

the context of the Yaoundé Convention. They were aware of the fact that their
econonic and social development depended on their own efforts and in particular on
the financial resources they could derive from their own countries. The
represcntatives of the Associated States cppealed to all members of the Working
Party to view the situation of the aAssociatcd States from an overall point of view,



L/ 3465
Page 9

They stressed the importance of the Convention in promoting tneir individual
interests and did not consider as well founded the arguments claiming to rcfute
the contention that the Convention was in conformity with the provisions of
Article XXIV, nor did they consider that there had been a general opposition to

this contentlon in the Working Party.

Conclusions

31, In its examination of the new Convention in the light of the relevant
provisions of the General Agreement, the Working Party gave particular attention to
the statement by the parties to the Coavention reproduccd in paregraph 4 above that
the objective of the free-trade régime had been fully achieved. The Working Farty
~agreed that during the period covered by the first Convention progress in this
respect had been made, and also noted that no specific cases of adverse effects

to the trade of third countries had been raised. It noted that while some members
hai expressed doubt about particular provisions of the Convention they had not
expressed the view that the basic requirements of Article X¥IV:8(b) had not been
met; some members pointed, however, to the problems that still remained unresolved
and were unable to subscribe to the view that the basic requirement as spelled out
in Article XXIV:8(b) had been fulfilled and in any event they were unzblc to agree
that free-trade areas had been established betwcen the Community and two of the

Associated States.



