GENERAL AGREEMENT Of RESTRICTED
GPR/M/32
18 May 1989

TARIFFS AND TRADE special Distribution

Committee on Government Procurement

MINUTES OF THE MEETING HELD
ON 16 MARCH 1989

Chairman: Mr. John Donaghy (Canada)

1, The following agenda was adopted:

Pape
A. Election of Officers 1
B. Article IX:6(b) negotiations 2
C. Questions concerning statistics, including conclusion 3
' of 1986 statistical review
D. Implementation and Administration of the Agreement 7
E. Submission by Finland: Acquisition or Lease of Antarctic 11
Research Vessel with Ice-breaking Capability by the
United States National Science Foundation
F. Questions concerning Article I:l(c) 14
G. Other Business 14
(i) Seminar held in Israel 14
(ii) Negotiating Group on MTN Agreements and 15
Arrangenments
(iii) VUpdating of the Practical Guide 15
(iv) Panel candidates for 1989 15
(v) Derestriction of documents 15
(vi) Further meetings 15
A, Election of Officers
1. The Committee elected Mr. John Donaghy (Canada) as Chairman and

Mr. Nils-Erik Schyberg (Sweden) as Vice-Chairman for 1989.

2. The outgoing Chairman, Mr. Anthony Dell, stated that he had been
greatly encouraged over the amount of progress achieved and by the
constructive nature of the discussions which had taken place in the
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Informal Working Group., Considering the complexities of the subject
matter, real a4 valuable progress had been made during the last two years.
He hoped that this would continue.

B. Article IX:6(b) negotiations

3, The outgoing Chairman, Mr, Anthony Dell., gave the following report, on
his own resporsitility, concerning the two meetings of the Informal Working
Group on Negotiations held since the Committee last met:

"Since te last meeting of the Committee, the Informal Working
Group on  N:ogotiations has met twice, on 19-20 January and
13-15 Marciy 1989, As Chairman of the Group at these two meetings, I
give the <follwwing report, on my own responsibility, on the work
undertaken.

The main purpose of the meeting in January 1989 was to continue
discussion of the question concerning broadening of the Agreement, and
in particular to elaborate the appropriate approaches to expand the
Agreement. As requested, prior to the meeting, the secretariat had
prepared a background document attempting to identify convergences of
views expressed in the Group on this issue.

A number of additional suggestions were made by delegations on
the basis of which the secretariat was able to prepare a revised draft
on techniques and modalities of negotiations on broadening. Apart
from an intraductory section, it dealt with each of the four
categories of entities and the wvarious elements for consideration in
this regard, which were enumerated in my report to the Committee at
the last meeting (ref. L/6420, Annex I:; GPR/M/31, paragraph 2). This
draft was discussed in detail at the meeting held on 13-15 March,
following whick a new text on techniques and modalities of
negotiations on broadening was agreed, subject to reserves by three
dalegations. This is intended to provide guidance for the next stage
of the work on broadening. It is quite clear £from the text that it
does not prejudice the position of any delegation on any aspect of the
future work. The whole text will be made available at such time as
the reserves are lifted., In that way, it might be made available to
observers as well as to the Negotiating Group on MTN Agreements and
Arrangements.

The Informal Working Group also discussed future work and had the
benefit of proposals made by the EEC and Japan. It was agreed to
continue the discussions with a view to formulating a work programme
at the next meeting.

The subject of service contracts was discussed at the March
meeting. The secretariat had, as requested, summarized additional
information received from declegations and had examined the question of
the applicability of existing Code language if service contracts were
to be covered. A short paper containing initial comments was
presented for further cunsideration by the Group. A short but
generally inconclusive debate ensued, Delegations were then invited
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to ptepare some comments or proposals in writing, taking as a basis,
if they so chose, the secretariat's initial comments mentioned above.
The question of whether or not indicative lists of types of service
procurements would or would not be useful was left open. At its next
meeting, the Group is expected to take stock of work done so far, in
order to structure the future development of the discussion in this
area.

The Informal Working Group will meet agaln on 13.15 June 1989,
and is likely to continue the discussion on broadening, with time made
avallable, however, for discussion of service contracts.’

4, The representative of Singapore stated that she had suggested in the
Informal Working Group that the two secrecariat background papers on
service contracts referred to above be made available to individual
obgervers upon request; such background papers would be very useful to
observers interested in acceding to the Agreement. She was aware, however,
that a consensus had not been reached on this issue.

5. The observer from India stated that his delegation's concerns with
respect to the Article IX:6(b) negotiations mainly stemmed from the fac:
that its Government was & GATT contracting party and a particpant in the
Uruguay Round. As the Committee was aware, the Agreement had come into
baing to develop rules and add vransparency to procurements made by
governments for their own use and not for commercial resale or for vse in
the production of goods for commercial sale, to which the basic principles
of national treatment in the GATT did not apply. While discussing the
broadening of areas to which this Agreement would apply, his delegation
would strongly emphasize that the Committee took care not to impinge upon
areas which were already covered by the General Agreement. Otherwise,
there would be a risk of applying the restrictive principles in the
Agreement, like conditional m.f.n., to areas where broader and more general
rules of GATT already applied. He also cautioned against the discussion of
services moving into areas which could possidbly prejudice the more
comprehensive work and discussions being pursued in the Negotiating Group
on Services in the Uruguay Round; to this extent, he supported the
suggestion that papers circulated on an informal basis be made available tov
observers, so that they could keep themselves informed of discussions and
progress in this Committee and in the Informal Working Groud.

6. The Committee took note of the statements made.

C. Questions concerning statistics, including 1986 statistical review

(a) Conclusion of 1986 statistical review

(1) United States (GPR/38/Add.2)

7. The representative of the United States stated that replies to
questions from Japan and Sweden had been made in writing (subsequently
circulated to the Parties).



GPR/M/32
Page &

(11) Pinland (GPR/38/Add . &), Japan (GPR/38/Add.7), and Sweden
(GPR/38/Add.3)

8. An additional reply from Sweden to & question by the United States was
circulated. The representative of the United States stated that she would
comment on this reply, as well as those from the delegations of Finland end
Japan, at a later date in order not to prolong the statistical exercise.
The Chairman agreed to this approach.

(ii1) PEuropesn Economic Community (GPR/38/Add.10)

9. Questions from the United States had been circulated at the meeting in
October 1986. Detafled replies given by the representative of the
Euroncuglxcononic Community have subsequently been clrculated to the
members.

10. The representative of the United States noted that her Governmant was
unable to determine whether United States companies abrosd were selling
United States products, because of the lack of & standard tule of origin.
Therefore, it wvas difffcult to determine wvhether the ‘'inited Stetes
products were benefiting from United States participstion in the Agreement
(ref, also ftem (d) below).

(iv) Istael (GPR/38/Add.11)

11. The representative of lsrael informed the Cosmittee of corrections to
his statistical veport {GPR/38/Add.11/Corr.1).

(v) Gonclusion

12. The Cormittee ook note of the statements made. On the Chalirman's
suggesi.on and following some procedural comments, the Committee ggresd
that the 1986 statisticel ceview was concluded, but thst any particular
questions could be reverted to under *Other business® at the next meeting.

(b)  Fugther stetisticel ceview

13. tt vas pgreed that the 1987 reviev be inscribed on the agenda for the
next roegular meeting of the Committee und that the rubmission of 1908

statistical reports should be made by )¢ Septembeg )999.

1. Concerning practical problems in providing coviain 1988 ststistice,
the Chefrman referred to the statement by the Chairman at the last meeting
tref. GPR/M/31. pacagraphs 28 and &1), regacding the problems of a uniform
classification system, a uniform rule of origin, entity breakdowns of
global statistics and single tendering statfstics, and statistics on the
use of derogations.

(c) Uniform clessificatfon systee

13. The Chairman recalled that delegations had bheen invited to consider
wvherher or not it was possible to use the Harmonized System at the
wwo-digit or four-digit level for the purposes of reporting statistics, and

1J\vulablo for inspection in the secretsciat.
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to submit any specific propossls to the secretariat. Contributions had
been received since the last meeting from Auctcia and Canade (ref. GPR/W/94
and GPR/W/95). tThe Committee had two questions to address: the possible
use of classification common to all Parties, and the level of detsfl.

16. the representative of the Burcpesn Economic Cospmunity stated thatr  bhis

suthorities were continuing to address a tw.fold problem, one being &
common classification, the sacond being the reporting system used in the
EEC. The latter was based on the nationality of the winning tenderer and
therefore ms jor changes wouid hasve to be introduced before s cosmon
Coemunity approach could be srrived at. An internal EXIC enquiry was
undervay vith the ailm of presenting suggestions to the Committee. in reply
to a question from the representative of the United States. he sdded that
the rrJution sought wouild be arn interns]l Community systes t~ be trsnsiated
into the Natmoniczed System b way of & concordance.

17. tThe representative of {pnadp noted that his delegation had clrcularted
s stetement explaining fnvestigations vhich had taken place in Cansda. Mie
delegation had found that convetsion to the Harmonised Systoew would create
substantisl diffliculties, and that other alternatives should be sought.

18. Concerning the level of detall, the Chalgman referred to the Austtfan
and Canadien papers. As to the question wvhether the two.diglt «r
four-digie level wvas feovible, he noted that the HNermonited System had
ii sections in 7 chapters; theve contained over 1,700 hesdinge st the
four-digit level. The representative of Canpds reltersted his view that
the exlsting 2¢ categories should be extended. citing exeamples In Ny
delegotion’s peper shoving why thiy would be bens’icial. She
representative of the United §tates rcrecoalled thet In *he negotisti.m
ieading up to the revised list of Article Vi, the agrsed concept had  “eo
te introduce more product categotries. Her delegscjon 4id not suggest "Hay
the statistical) clasnification be used for inpienentstion of the Agreerent.
the suggested that & concordance he developed (o  ctanderdite  1he
sia istical reporting. She wondered (1 the Nanadien diffliultios ™ad
rtevwed (rom atiempls to formuiate 8 concordeahre.  The representstive of
Zanpdy tesponded that his suthorities had ne problens vith the concordence
betusen thelr Pederal tupply Classification end the ¢ Jruduct <ategorion,
hovever technical difCicultios arove 10 formisting & concotdance betweer
the FiC and the N3,

1. The representative of fveden ttressed the Inportance of compatabiiity
of the statistics ond varned sgailnst decoming vwervheined Ly detailns. The
vepreventative of Langds agreed with this point  and  etoted 1that i
Jelegation wuld sppreciate advice from other delogations a8 1o how  they
had menaged this concordance tash. The representative of jergel oive
agreed thetl IV vas laportant not to overburden the ropotiing system, tul to
use the 20 product categories e a basiy (or subdividing ot adding & fev
<aveguries In ceftain fleldy,

20. The Chejumen proposed thet this item be hept on the egends for  he
next meeting, In oider 10 give delegatlions on odpartunily te evaluatle
statements ond documents presented. It vas o agreed.
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(d) Lniform definivion of oxigin

21. The Chajrmen referced to GPR/M/31, pacragraphs &i-u7. Cerade end the
United Stetes had recently vresponded to the fnvitation to explein in
vriting the rtules of origin used for inplementation purposes and for
statistical veporring {GPRIVIGE snd OPRIUIEY), The represantative of
Aystila stated thet one major problem ves hov to handlie the verificetion of
the origin of s product. Code.covered entities In Austria were required to
request In thelr tendot fnvitations thet tendeters Indicete the srigin of
productes: this inforsation vas needed only for statisticsl purpoves. Ve
explained the practice In his country wes based on national rcules
iparagraph & of the Custons Act snd the tules of origin under the Austiisn
L8P system) and on internationsl rules {the EFTA Convention, Annex 8. and
oy Protocol No. 33. He ithought that existing iInternstions] rules ought te
1» folloved, which also Included the Internstionsl Convention on the
Sinplificerion and Nareonleation o, Cistems Procedurss [the Xyoto
Lonvention), Annexes Dl and D2,

il. The crepresentative of Nong Kong eteted that the practice in Nong Kong
vas 1o sk tenderers to  epeacify In the bids the tountey of otigin of the
geode.  The stetistical ceporty vere compiled on the basis of these drtailse
from suppliers. Vetification of origin wvae tupwtines  {nvertigsated,
incidontal vo fleld <hecks on cnpliance vith tochajicol specifications and
steoduct standards. in genersl, since HNong Koag meintained a totally
ren«divcrininatory trading régime and tore duly on japaris, I could rely
n the good Calth of suppilers (R reporting origin.

i1 the reprasentative of fveden oteted that the Swedish syston vy
tvirizar e that ¢f Meng Kong. The Cede.covered entitieos wore 2bliged 1o
sttt fnfermstion (o the Netional Awdit Bureaw on the country of origin of
the preducte.  In cones vhere contracts contoined peoducte from mate  Lhen
ame COURLEY, ontities wire ashed Lo divide the contract value accardingly.

. The tepresentative of the Ynited Jialgs relerred te her (vuatiy's
irsten, which was bated on  TAe substontial tranelermatien cuncopt. fhe
hejloved thet thete was o defliclioncy In the Code's provistions on tule  af
igin, and & fundenentel problom vhen (he tule of srvigin fer  ropeTting
1R s vy not the  vene as (NG Tor Tuplementatian of the  Agfeenent
1wt difllcuit e understond Row any valwe deuid o odtained fewm
tiatietise (f these yules of wrigin difletod.  Neverthelows, this efren
teenad 1o be the case. Bhe Molt that [\ weuld Yo weeful tv enteablieh o
sandard tule of origin fer both puipates. Under Bany plesent systens, v
individusl Pavrtion teden tegether o ght  account far mote than 30 poy  cont
wl o predudt®e price Yl wvould nevertholeoos not obtain teciprocal troatment
whdei the Agreewant { they Individueily vontridmvoed feose thon that of ene
nun-Patty. Un thLe sltustion, the otigin of the produit would do  svvigned
to the Letter. Ner delegation wvoe considoting putting fetverd & propenal
vhi¢h <ould alleviate this type ol peedlom.

3. The representative of  fJuedety pointed out thet thie prodien 414  net
atioe AR hie countey becavuse (he sone Lreatsent Vas given Lo producty  (rom
non:Ferties se 1o producte frea Parttes. The cepreventative of the
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United States agreed that. wvhile there might be no problem In terws of
implementation of the origin 11les in such o case, tuppliers might #till
face & probdlem in other Signatory comuntries. She thought the (rtmlation
of & stendard rule for Code bo~efits night allow an individusi country te
use en enticrely libers! origin rule. The fseue In such » cove wvould be
linfted ta o country’s right Lo coamalgla undes the Agreement,

6. The representative of Japen printed out that the requirenents of
Article $i:¢ a0 well o the progrece of work bheing underishen s e
Negotietring Group on Non.Tatiff Messuies (n the Yruguey Round should be
Xept in mind in the discustion of rules of origin.

17. . Comsitiee took pota of ctetements wmade and pgreed with the
Chalrman‘s suggestfon that dopending on proposaie made before  the next
aesting, the Committeer night witsh to discuss origin tuier thea, both in
totne of stariovi-y and In torms of benefits of the Agreepent.

0. Inplementatien and Mainistration of the ARygeneny

0. The Chalipen teninded delegations that they hd been invited te svdmit
any nev textd of levs, regulations or procedutes adopted (n  atder 1t
(aglepent the Fratoecel Documentation rvecelved from Auwetris. M R85,
Finlond, Japan. and the United Stetes woe avalioble for Inspection in  the
sactovation.

0. the Chaltnan else reninded delogationt thet chenges of s puteily foree]
neture and ainer amendents o the Annenes of (Lhe Agreement shouid be
netifiod wndet Articieo §X:«3(a).

a1 fanede

39.  the ghalrman neted that  Canede Mad notified In docwment GPR/A  1het
nevlices (et tendet would nov sppest in the publication ‘Covernment Putineir
Oppertunitive’ Invtead of the ‘Consda Conette’, In actntdance vith
Artiele (Xebia), AREe change veuid becams offoctive within thiriy deyes of
net iflcation Lf ne ohlediions wete cocolved. Recrificatiane tea NG
Comadion ontiny J1st, wauid ¥ clicivioted (A the noor [uiwte  rovbheoguently
fitewiotod se SPRIY0Y

1¥: (Aniand

3. e repreventative of ke Yniied FLales capiesved het whderetonding
that In 3008 (0o Pinaled Nelisne! Saatd of Bavigation, & Lede.covered
semponent of the Mintetey of frede and  Indurtiy, hod putibdesed am
tcodroaber on a vole swutce, notConpetitive Badid Tien o Yinnboh abhiprersd.
Mot dejegation hed Yeon odvived by the Notionsl Board of Novigetion ket
NS dociolon vos bated wn o detlre te maintein wnmpleymnt A the Pinaled
Industty. U fwither wnderstood thet  (n 19000 the Sadrd hed putiMoved
onether icobkveaker, thiowgh single tendoving, vith vieilear juitificetion.
the windered whet the Jvatificotion Ned been (or the uee of single
tendering (a thesr Lo  PprecutBente. 3t wan alse her  delegativa’s
whderstonding thet the Netienst Board of Nevigetion ver In the prucess o
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being transfetred to the Minictry of fTransportstion, s non.Code.covered
entity. She enquired vhether [t was Finland‘s intention to continue the
Code.covered status vhen 1ty transier was conpleted.

32. The tepresentative of Finland replied that vhen the Covernment of
Finiand hed accepted the Agreement in 1900, o standacd reservation had been
sctoched to the sccepiance. This resetvelisn had been inveked in these two
putchases. Ne wves prepared ty provide further deotafl: 4t & Inter doate. WNe
siva conlirmed the transfer of the Natlional Roard of Havigation from 1the
Mintetey of fTrade and Indudley to the Kinlatry of Transportation sy from
o Januasty 1990, He asvured Portios thet this transfet vould not In any wey
affect the Codeccevered stutue of thiev entity.

11, The reprecentative of the Yaited S1ate9 stated 1that she was avare of
the inportance of the (cebroaker (ndustry to Finland and trecognited the
spistence of the (ootnete In Annex §. $he voserved het delegetion’y
tights on  his question pinding further infotmation and enquiry She
sppraciated (he conlirmtion that the status of the ent .ty wwid remin
sthchonged.

TR T 11}

1. The representative of Jegpel Informed the Comnitiee that as of
LL Avgurt (940, tws Codescuvered entitlies, the lsrse] Port Avtherity and
the Jeraei Radiveye, hed awvtged (nto one entity entitled the tersel Part
and Rollwey Autherity. Thiv change had  been Jubifshed (n the Officiel
Sagetie on 1) Juiy 1988 and wae  being clivculoted In  putewencte  of
Attfcle IX:3¢a) teafl. SPR/S2). The Nev entity way cevered By the Ceode.
e (hALiman noted that the Jetusalon Post hod Soen fotmaily coertified DBy
the Slrecteor.Seneral a0 the delevant publicetion for Annon 1T of 1N
Agreoment

41 Bwipseriand

11 The Chaleman neted 1Nl Svitteriond had netified (n document GPRJeP
thet whdet Atticle X318}, twe toeodr(N Instituton had narged (o fotn the
Yewi thoetrer institute. No sbfodtion Ned baoh wade 3y Ne doadiine of
0 Pekovory 108%;  ANIv entity Mod thve replaced the twe provisus entities
in AnAen | ol the Codo.

cer Yalied Hletes

1. "he reptesantative of (he  Ynlled Fleteg emplsined the prinacy
aovtivalion of Tit.e ¥} af the Vnited States” VYrade ond Semprtitivensss Act
wf 080 (the "Buy APSTicon Ail™} Yhe initiel vorelen of Title VIl Ned
Toen dealtod ot & Neoting te disdune the elloctivenets vl Xe SJuvernment
Procuroment Code. 1t had Yook Tutther developed duting discunslione of  the
Vaitted ftetes Teade il A distinctiunn  had Seen mude e tuoon
(i) Sode:vnvered ptocutoment of Foetier; [11) hoa.lodecovetod ptosuf enenl
by Pattien; and 10100 precvroment s ¥y nonParties.  Fur Partion whi<h wete
net In vielation ol (ke Cede or nut svbledt  te disputs  veltlenent
preceduten., the jaw fucuted frimerily om encouraging Code coverage ol the
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non-covered acess in order to increase reciprocal but non-discriminatory,
open ard competitive procurement opportunities. The Code negotistions were
viewved as an Important element in this regard, bdoth for Parties as well s
for other countries vhich might choose to become Parties. She noted that
work was In progress to devise regulations and procedures, which would
tventusliy be published (n the FPederal]l Reglister, and thet Parties would
have sn oppottunily to cosment on these,

37. The representative of Caneds volced concerns about the wunilatecal
thrust of the Act. NFis delegation felt that the applicetion of the letter
of this lav could cause conflict with the Unived States' obligatfons under
the Code. He noted, hovever, thst there appested to be some scope for the
United States administration o exercite discretion as to how the legal
ptovieions night be applied. Nie delegation sssumed thet any proceedings
pursusnt to this legislotion vis-d.vis Code signatories would stend up to
Code sctutiny. In this regard, he noted that the rvecently eracted
United States Nint.Appropristions Act of 1988 contained language similacly
questionsble rtegarding uniisters!l denctions. the President of the
United States hed wmide It clesr tha: the pudblic Interest of the
United States (ncluded adhering to internstionsl obligeations. Both
individually as Parties to the Agreement and collectively es a Committee,
he azpected menbers to make sure that this would be the cave.

18. The tepresentative of the EEC assccisted Nis delegstion with the
concerns exprecesed by Canada, and cresetved Its right under the Agresswnt to
tevert to this matter.

19.  The representative of Nonig Kong wlso expressed concerns. ¥He noted
that notification of emendmente te legislation ves an Iaporiant requicement
undec Article IX:4 and that Title YII had only been recelved st the present
seeting. Wnile reserving hie right to revert to the msatier at the next
neeting. M preliminery cosments vere primerily reletod to protecting the
integrity of the Agreement hecevse Lts fundamentsl principles apprered v
Vo ot riik. One Loeue vos vhether the delinition of °good stending® wa
doecined, wniloterelly or multi‘atersily., and wvhet the reletionship wae
tetveen the "good standing® provivion and the dispute settlomint machaninm
#7 'he  Agreoment. Ne coneldered that the provision refercring o ‘an
eligidle product of o country vhich (v o signetory unlewe that country (s
considered (o be & countiy not In good etending pursusnt to  Section 308
tof the Trade Agreesente ACt of 1979) Inplied & decivion to withhold o
vithirow cortoln concecsion under the Code which d1d not spposr tn conform
vith Article Vi1l Purther clorificotiont were necesiary Lo underetand
how counteion vere Ldentilflied to be ‘In good standing®. The ACL  appeated
e suggeet thet (f o Party cecelved signilicant trade Yenefits In the
United States It could be (aced with discriminatory treatment. He
yuestioned the princip'e behind thie provivicn.

0.  The representatives of jugdep. (speoking on  behall of the Hordic
countrios), Jwitperiand. ond  Japdpn oNavred the concerns expressed, and
teserved thelr cights o revert to the aatter,
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41. The representative of Singapore stressed the importance of early
notificstion of any new legislation, as required under the Agreement. Her
delagation also shared the concerns expressed and particularly the features
inherent in the Act allowing for unilateral actions, She reserved the
tight of her delegation to revert to this issue.

42. In reply to the concerns expressed, the representative of the
Unjsed States noted that a number of delegations appeared to see an
underlying motive by the drafters of the United States legislation which
implied s future re-assessment of United Ststes’' participstion in the
Agreement. In affirming this, she stated that the United States had been
expressing disappointment with the functioning of the Agreement for some
time. She regarded It to be of extreme importance in the renegotiation
exercise that coverage become substantial enough to incpire the
United States to continue to keep its markets open. The provisicn
regerding *good standing® was directly velated to the frct that the
United States had been involved in a dispute settlement case that had taken
foutr years. Under this law, ({t was now required that if nc solution was
found after an appropriate period of consultation under the Comriittee
ptocedures, initiation of dispute settlement procedures would be invoked.
this course of action was normal under the Agreement, but the focus of the
Att was to limit the time for settlament to one yoar. She noted that there
vas elready & commitment under the Agreement for open and
non-discriminatory treatment between Parties, and that the provision was
therefore not & new one., Referring to the question from Hong Kong
vegarding the criterion °*if products or services are procured in a
significent amount*, she stated that the focus of this Act was not
protection for the sake of protectionism, but rather to stimulate other
Parcties to open their markets. If the United States did not procure from
those Perties, there would be no effect to stimulate the objective of the
Act and, in those circumstances, there was no allowance in the Act for
closing cthose macrkete. Regarding Section 305g of the Act, she noted that
this semended existing legislation, a substantial part of which was
documents and lews that had alrecady been submitted to the secretariat over
the years. Although the Administration had been given some discretion in
{mplementing this Act, certain provisions did not allow any discretion, the
wost significant of which was that the Act would come into effect following
the submission of the USTR report on foreign discrimination in April 1990.
She assured signatories that the United States had never had any other
intencions except to uphold their obligations under the Agreement. The
tocus of this Act and the Administration in implementing it would be to
axtend Code principles to aress which were not presently covered. Her
delegation vould shorely lu?ﬂlt written notifications of rectifications of
4 purely formal nature’, in addition to a notification under
Article IXi5(b).

). The Cosmittee took note of the statementt made. The Chairman stated
that additional points relating to the new United States legislation could
be pursued further in the Committee.

1Subuquontly iooued as GPR/S!L.
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r40 Men-Vaglike Materisls List, Annex I

ti. The Committee took note of the issue raised by the delegation of
Avstria concerning non.warlike materials made at the previous meeting
PR/ YL, parsgraph 17). The representative of Austria added that a
fetnal notificetion from his delegation could be expected in due course.

L Sutmission by Finland: Acquisition or Lease of Antarctic Research
Vesael with lce-bresking Capability by the United States National

$cience Foundation

At the teptesentative of Finland recslled that the Finnish delegation had
teguoexed cotsuitation with the United States wunder Article VII:4 on
© Zeteber 1980 (ref. GPR/W/B9). He drew attention to paragraphs 66-68
sné 73 of GPR/HIIL, where the issue had been outlined by his delegation.
timee the last meeting, the only relevant development had been that another
tesdet cowpetition had been launched with Ffinancing from the National
t-jesce Foundation, and that this had also taken place under the framework
»f the "Juy American® provision. Bilateral discussions had been held on
it Betober 1908 and 18 January 1989, without a mutually satisfactory
t+iwlien having been found. He requested that the matter now be examined
1a eccerdonce with Article VII:6 of the Agreement. In order to avoid
tepetitien and to save time, he did not wish to repeat statements already
wade. Neowever, he considered cthat the substance of the matter should be
tde eytlect of an in depth investigation by the Committee. His delegation
242 airtexdy expiained to the Uniced States which provisions of the
Agteement [t deexed relevant to the case. It believed that the
interporntion, per se, of the “*Buy American* provision into the
Ymited $rotes legislation, affecting rhe acquisition or lease of the
Axtatitic tesearch vessel by the United States National Science Foundation
tengtituted an action which should be examined by the Committee for
rompdt IDElity with Article IX:4{a) and the Preamble of the Agreement. In
e jegivietion concerned, the application of the "Buy American" provision
wat tostricted to the acquisition or lease of the vessel only, without
teferonce 10 any contracis of the United States National Science
Teendation. MHe quoted the following excerpt of a report by the
Yo {ted fiates fenate Comnittee on Appropriations, dated 24 June 1988, which
h¢ belioved illustrated the background for the incorporation of the "Buy
ey ican' provision:

‘the Committee i3 troubled by reports that the Foundation may
tease and/or purchase a foreign built vessel. According to a report
tecently released by the President’'s Commission on Merchant Marine and
Pelense. since 1982, 76 US shipyards or ship-repair facilities have
fioted and 32,000 Americans have, as a result, lost their jobs. These
viaiistice make [t clear that our shipyard industrial base is in
pecilous condition. Por this reason, the Committee intends to follow
the NSF lcebreaker solicitacion closely and will reconsider the
sdvisabiiity of adopting the House-approved "Buy-American" provision
#t & later point {n the year."

v¢  Quoting the text of Article I:1(a), the representative of Finland went
n to note that the acquisition or lease concerned was, per se, covered by
i%ie provision of the Agreement, notwithstanding the fact that it did not
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apply to service contracts, per se, because it thereby separated specific
procurement actions from service contracts as such. The "Buy American"
provision had effectively resulted in the de facto exclusion of foreign
suppliers from a tender competition which had been launched in 1987 and
discontinued in 1988 at an advanced stage, after the incorporation of the
"Buy American" provision into the relevant legislation. His delegation
therefore maintained that the compatibility with Article I:1(a) of the "Buy
American" provision in question should also be examined in depth by the
Committee.

47. The representative of the United States drew attention to comments
made by her delegation at the last meeting (GPR/M/31, paragraphs 65-69
and 71). She gave a chronological explanation of the significant events in
the issue, as set out in the Committee document GPR/W/93, subsequently
circulated.

48. Following the statement by the United States' representative, the
representative of Finland noted that the two delegations had different
approaches to this matter. His delegation had never raised any issue about
any contract. It had raised an issue about a piece of legislation
affecting a certain specific acquisition or lease of a wvessel. He
reiterated his statement and his request for further examination of the
matter.

49. In reply to the Chairman, the representative of Finland added that he
was not prepared to delay the examination until the next regular meeting.
Two consultations had already been held between the interested Parties, and
the matter was now being discussed for the second time in the Committee.
He believed that the establishment of a Panel to examine the case would be
the appropriate action of the Committee, and suggested the following draft
terms of reference:

"to examine the compatibility with the relevant provisions of the
Agreement on Government Procurement, of the incorporation by the
United States of the "Buy American" provision into the United States
legislation affecting the acquisition or lease of an Antarctic
research vessel with ice-breaking capability by the United States
National Science Foundation, as well as to make a statement concerning
the facts of the matter as they relate to the application of the
Agreement and make such findings as will assist the Committee in
making recommendations, or give rulings on the matter."

50. He noted that the expression ‘"relevant provisions" was a traditional
GATT formulation, leaving enough flexibility for the Panel to deal with
whichever provisions it deemed appropriate, including suggestions by the
Parties involved. He confirmed that his delegation was prepared to
continue consultations with the United States, also in the course of a
Panel examination, with the aim of reaching a mutually acceptable solution.

51. The representative of the United States noted the concerns expressed
by the delegation of Finland regarding the delay in the bilateral process,
but explained that this had been caused by scheduling problems due to the
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Montreal meetings and Christmas holidays. Her delegation felt that there
had been some confusion in the matter. Although the Government of Finland
had noted that the two delegations concerned appeared to be talking about
different issues, she held that her most recent written statement addressed
the specific relevant issues. The purpose of Article VII:6 was to have a
detailed examination, with the aim of achieving a mutually satisfactory
solution. It was her delegation’'s view that enough time had not been
utilized in the process of conciliation. Her delegation fully supported
the Code's dispute settlement process, but felt that more effort was still
required to clear confusion and misunderstandings.

52. The representative of Honp Kong stated that the dispute settlement
procedures should be respected. He felt that there was sufficient guidance
in the provisions of the Agreement. If any party at a particular stage of
a dispute was not satisfied that a reasonable prospect of solution was
possible, the Committee should be flexible enough to move to the next stage
if so requested., He sought clarification, however, as to whether the
relevant provision was paragraph 6 or 7 of Article VII,

53. The representative of Sweden, also on behalf of Norway, agreed that
the dispute settlement provisions of the Agreement were important. His
delegation understood that discussions Dbetween Finland and the
United States had been quite extensive, In view of the fact that the
matter had now been discussed at two meetings of the Committee, he felt
that conditions for detailed examination had been fulfilled. His
delegation therefore supported the request by Finland for the establishment
of a Panel.

54, The representative of the United States stated that her delegation did
not disagree with Finland's right to request a Panel, nor did it wish to
intentionally delay the process. However, it wished to avail itself of
the right to full consultations and conciliation under this process.
Another attempt to clarify misunderstandings was worth the Committee's
effort, and her delegation had every intention of dealing expeditiously
with this matter. She noted that a detailed discussion had not been
scheduled for the last meeting, and was also concerned that new issues
appeared to have arisen each time the matter was discussed. While progress
in narrowing down the issues had been made bilaterally, the present
Committee meeting made it apparent that there were two different views of
what the complaint was about and that there was clearly room for
discussion. The process outlined in the Agreement was designed to
highlight the real issues in question, in order that they might be
addressed.

55, The representative of Japan stated that in his delegation’s view, more
time was needed to examine the details recently presented, and that it was
the Committee's responsibility to enable further examination by following
the procedures in Article VII:6. The issue should be examined by the
Committee which would meet, according to Article VII:6, within thirty days
to find a mutually satisfactory solution to the matter.
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56. The representative of the EEC agreed, under the circumstances, with
the proposal by Japan to further examine the additional material, since
this further background information had only been provided at this meeting.
If Finland considered the matter urgent, it could request an extraordinary
meeting for further examination by the Committee, In any case, her
delegation believed in the dispute settlement procedures for resolving
issues among Parties; a request for the establishment of a Panel would
therefore have her delegation’'s support.

57. The representative of Switzerland agreed that the dispute settlement
procedures should be followed; in particular Article VII:6 regarding the
right of a Party to request the Committee to meet within thirty days if a

mutually satisfactory solution had not been reached under paragraph 4. In
this connection, he considered that the results of the bilateral
consultations had to be discussed; these were contained in the

comprehensive statements at the present meeting. Since the request for a
Panel had been made at this meeting, he supported the proposal by Japan for
an extraordinary session to be held within thirty days. The representative
of Austria added his support to this proposal.

58. The representative of Finland, while stressing his delegation's view
that the formal requirements for requesting a Panel were fulfilled, could
accept that in the absence of a consensus at this meeting, an extraordinary
meeting be held, within thirty days.

59. The Chairman suggested that as no consensus had been reached at this
meeting on the establishment of a Panel, an extraordinary meeting be held
to provide the opportunity for a detailed examination of the issue at a
date which would be convenient to the delegation of Finland.

60. The Committee agreed to meet on 14 April 1989 for this purpose.

F. Questions concerning Article I:1l(c)

61, The Chairman recalled that in document GPR/W/87, Japan had notified
the transfer of some of the activities of NTT to a company established
under commercial law. In the absence of comments at this meeting, the
issue would be added to the agenda for the next meeting of the Committee.

G. Other business

(1) Seminar held in Israel

62. The representative of Israel informed the Committee that the Japanese
authorities had organized a seminar in Israel, on government procurement in
Japan and expressed his Government's appreciation to the Japanese
Government. The objective of the seminar had been to familiarize the
Israeli export community with the characteristics and opportunities of
Japanese procurement. It had been an important activity of technical
assistance under the provisions of Article III of the Agreement. He hoped
that other Parties might organize similar seminars.
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(ii) Nepgotiating Group on MTN Agreements and Arrangements (NG8)

63, The Chairman informed the Committee that since its last meeting, the
NG8 had met once, on 27-.28 October 1988. The discussion of the Agreement
on Government Procurement was contained in MTN.GNG/NG8/9, paragraphs 3-8.
Amendments proposed by Korea at that meeting were contained in document
MTN.GNG/NG8/W/39. The text adopted by the TNC in Montreal in December 1988
was contained in document MTN.TNC/7(MIN). This text was on hold until the
next meeting of the TNC, scheduled for the beginning of April 1989,

(iii) Updating of the Practical Guide

64. The Chairman informed the Committee that the revised Practical Guide
had now been circulated in English and French, and that the Spanish
translation would be available shortly. Further amendments to country
chapters could be made at any time, since the Guide, which had no legal
status, was in loose-leaf form.

(iv) Panel candidates for 1989

65. Referring to Article VII:8 of the Agreement, the Chairman reiterated
invitations to Parties to make nominations for Panel members for 1989,
To date, Hong Kong was the only Party to have done so.

(v) Derestriction of documents

66. The Chairman informed the Committee that, as no objections had been
received by 15 January 1989, documents which had been proposed for
derestriction in document GPR/W/90 were no longer restricted.

(vi) Further meetings

67. The Chairman noted that the Informal Working Group had agreed to meet
on 13-15 June 1989. Apart from the extraordinary meeting of the Committee
on 14 April 1989, a further regular Committee meeting would be held on
5 October 1989.




