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DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Parts 353 and 355
[Docket No. 91033-92331
RIN 0625-AA32

Antidumping and Countervailing
Duties
AGENCY: Import Administration,
International Trade Administration,
Commerce.
ACTION: Interim-final rules.
SUMMARY: The International Trade
Administration ("ITA") hereby amends
its regulations on antidumping and
countervailing duty proceedings on an
interim basis in order to implement
certain provisions of the Omnibus Trade
and Competitiveness Act of 1988 ("1988
Act").

The interim rules provide, in
particular, for procedures for evaluating
whether merchandise is within the
scope of an existing antidumping or
countervailing duty finding or order,
correcting ministerial errors in final
antidumping and countervailing duty
determinations and in the final results o:
administrative reviews; downstream
product monitoring; and processing
administrative protective order ("APO"]
applications expeditiously. The interim
ruies also clarify effective dates of the
provisions of the 1988 Act. ITA
regulations implementing the remaining
antidumping and countervailing duty
provisions of the 1988 Act will be
published at a later time.
EFFECTIVE DATE Interim rule effective
[insert date of publication In Federal
Register]. Comments on this interim rule
must be submitted on orbefore [insert
date 60 days after date of publication in
the Federal Register].
ADDRESSES: Address written comments
(10 copies) to Eric I. Garfinkel, Assistan
Secretary for Import Administration.
Room B-099, U.S. Department of
Commerce, Pennsylvania Avenue and
14th Street NW., Washington, DC 20230.
Comments should be addressed:
Attention: 1988 Act Antidumping and
Countervailing Duty Interim-Final
Regulations. Each person submitted a
comment should include his or her name
and address, and give reasons for any
recommendation.
FOR FURTHER INFORMATION CONTACT:
Lynn Kamarck, Senior Counsel, Office of
Chief Counsel for Import Administration
(202) 377-1754.
SUPPLEMENTARY INFORMATION: On
August 23,1988, the Omnibus Trade and
Competitiveness Act of 1988 ("1988

Act") was enacted. This new trade , ministerial errors in final antidumping
legislation contains provisions which and countervailing duty determinations
inter alia, amend Title VII of th .The and in the final results of administrative
Act of 1930 (19 U.S.C. 1671 et seq.) the reviews. The regulations establish time
Act"). The interim rulesdescribedbelow limits for receipt of comments and
amend ITA's regulations concerning require that comments be served on
antidumping and countervailing duty parties to the proceeding. The
procedures in order to conform to the regulations also define the term
new legislation. The ITA invites public "ministerial error." This term is limited
comments on these interim-final rules to mathematical, clerical, or other
within 60 days from their date of unintentional errors. Comments upon
publication. earlier versions of theseprocedures,
These interim-final rules are effective published at 53 FR 5813 and 53 FR 41617,

on date of publication and will remain in were considered in preparing these
effect until the ITA adopts final rules provisions.
after considering comments in response To implement section 781 of the Act
to this notice of interim-final rules. The (as added by section 1321 of the 1988
information collection requirements Act), new §§ 353.29 and 355.29 establish
subject to OMB approval under the procedures for the Secretary to conduct
Paperwork Reduction Act have been inquiries to determine whether
approved under OMB control number merchandise is included within the

0625-0200. *cope of an existing antidumping or

Explanation of the Interim Rules countervailing duty finding or order. The
The rules set forth below reflect. procedures apply to all scope

Changes in thelaw made by the1988 determinations, including those under
changes inthe law section 781 of the Act. in applying these

Sections 353.27 and 355.27 implement procedures to scope determinations
section 780 of the Act, (as added by other-than those under section 7.8, the
section 1320 of the 1988 Act). These ITA is codifying existing practice. These
provisions create a procedure whereby procedures can be initiated either upon

f domestic producers of an article that is request of an interested party or on the
like a component part or a downstream Secretary's own initiative. Under these
productmay filean application with the procedures, all interested parties on the

I Secretary of Commerce ("Secretary") to Department's service lists will have an
designate the downstream product for opportunity to comment onproposed
monitoring. Such petition must identify scope rulings. To procedures also
the downstream product to be provide that, when the Secretary
monitored, the relevant component part determines that a scope ruling presents
and the reasons for suspecting the likely issues of "significant difficulty," the
diversion of foreign exports of the Secretary will issue a preliminary scope
component part into increased exports ruling and provide all interested parties
of the downstream product to the United on the Department's service list with an
States. The regulations set forth the opportunity to comment thereon. The
conditions that must be met before the procedures require the Secretary to
Secretarywill determine that an notify the U.S. International Trade
application is sufficient. Finally, the Commission ("Commission") of the

-regulations define the terms proposed inclusion of merchandise in an
",downstream product" and "component antidumping or countervailing duty
part." One ofte conditions that must order pursuant to section 781(e) of the
be met before -an imported article will be Act, where the orders were based upon
considered a "component part" is that, a finding of injury by the Commission.
during the previous five-year period, the Upon request of the Commission, the
imported article has been subject to a Secretary is required to consult upon the
countervailing or antidumping duty possible inclusion of the merchandise,
order or a suspension agreement which and sy such consultation is to be
included a determination that the completed within established deadlines.
estimated net subsidy or antidumping In order to clarify that information -
duty margin applicable to the particular submitted in the context of a scope
manufacturer or exporter was at least 15 inquiry may be released under an
percent ad valorem. The term- administrative protective order,
"applicable to the particular §§ 353.34(b) and 355.34(b) are amended
manufacturer or exporter" includes an to explicitly so provide.

Of "all other" or a country-wide rate; -. Pursuant to Section 777 of the Act, as
n Sections 353.28 and 355.28 implement amended by section 1332 of the 1988

sections 705(e), 735(e), and 751(e) ofthe Act, § § 353.34 and 355.34 of the current
Act (as added by section 1333 of the- regulations are amended. and
11988 Act). These provisions establish §§ 353.31(g) and 355.31(g) are added, to
procedures for the correction of require that parties directly serve
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business proprietary. as well as public.
materials on counsel for all
representatives of parties to the
proceeding. As a result, parties will no
longer obtain business proprietary
information generateby outside parties
from the Department of-Commerce. In
the case of business proprietary
information. service is appropriate only
where the party's counsel or
representative is subject to an
administrative protective order.

Section 777(c)(1)(A) of the Act. as
amended by section 1332 of the 1988
Act, also modifies the standard that the
Department is to use in deciding
whether or not to release materials
under administrative protective order. In
particular, this provision shifts the
burden of proof from the requester of the
proprietary information having to prove
need for it to the submitter ox the
information having to establish a clear
and compelling need to withhold it.
Sections 353.34(a) and 355.34(a) are
amended to reflect this change.

Section 777(c)(1)(CJ of the Act, as

amended by section 1332 of the 1988
Act, also mandates the amendment of
§§ 353.34(b) and 355.34(b) of the
antidumping and countervailing duty
regulations to establish time limits for
the Secretary to determine whether to
require parties to disclose under
administrative protective order business
proprietary information submitted
during a proceeding. Any determination
by the Secretary to release business
proprietary information under
administrative protective order applies
to all information submitted to the
Secretary prior to the date of the.
determination, as well as all future
submissions..
Sections 353.34(c) and 355.34(c) of the

antidumping and countervailing duty
regulations are amended pursuant to
section 1332 of the 1988 Act (section
77(c)(1])( of the Act) to provide that.
where the Secretary determines that a
party should disclose its business'
proprietary information under
administrative protective order.'and the
party refuses to do so. the Secretary will
not consider such information.
Sections 353.31(e)(2). nd 355.31(ej(2)

are modified to. specify the format and
number ofcopies that will be required
for downstream product monitoring
petitions and scope inquiry procedures.
Pursuant to section 1337 of the 1988

Act, §j 353.71 and 355.52 establish the
effective dates for-the provisions of the
1988 Act which affect the authorities
administered by the Secretary.

It should be noted that all references
to antidumpiig or countervailing duty
orders issued under go 35321 or 355.21
or antid6inping or countervailing duty

suspension agreements'entered into
under § 353.18cor 3f5&18 lude order
or suspension agreements issued-or
entered irto under the predeWcss6r
regulatory provision;.
A'' iIstfiviiVPOcduI Adt rAP)

ITA.rules to implementnew
legislation ordinarily az* promulgated In
accordance with the rulemaking
provisions of section 553 of the APA (5
U.S.C 553). The ITA did not utilize that
procedure (with the exception of
procedures for the correction of
ministerial errors noted above) in this
instance because the new legislation
became effective upon enactment and
requires that implementing procedures
be in place promptly with regard to the
particular provisions addressed by this
interim rule.

Therefore, the ITA determined to
adopt interim rules that are effective
immediately and will remain in effect
until the ITA can adopt final rules after
considering comments in response to the
notice of interim-final rules. The ITA's
authority to adopt interim rules without
following all steps listed in section 553
of the APA is derived from the
provisions ofparagraph (bR(A) of section
553 of the APA which makes those steps
inapplicable to "rules of agency'
procedure, or practice * *." The OfA
finds that these interim-final rules are
"agency rules of procedure or practice,"
as contemplated by paragraph (b)(A) of
section 553.
Executive Order 1Z291
The ITA has determined that these

amendments do not constitute a major
rule for the purposes of Executive Order
122R1 [0O) (46 FR 13193, Feruary 17. -

1981) because they-do not meet the
criteria described in section 1(b) of the
EO.
Paperwork Reduction Act
The information collection

requirements contained in 19 CPR 353.
and 355.27 have been approved by the
Office ofManagement and Budget under
the provisions of the Paperwork
Reduction Act of 1980 44 US.C. 3501 et
seq.) and have been assigned OMB
control numrbr 0625-00. Public
reporting burden for these collection of
information requirements is estimated to
average 15 hours per response.-including
the time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
COMMENTS regarding these burden
estimates or any other aspect of these
collection of informationmrequirements,
including suggestions for reducing this

burden, to Reports.Uearance Officer.
International Trade Administration.
Room 4001, U.S.Departmentof
Commerce, Wai~hngton. DC20t3. and
to the Office ofInformation and
Regulatory Affairs, Office of.
Management and Budget. Paperwork
Reduction Project (0625-2),
Washington, DC 20503.
Regulatory Flexibility Act
Because notice and opportunity for

comment are not required to be given
under section 553 of the Administrative
Procedure Act or any other law, under
sections'603(a) and 604(a) of the
Regulatory Flexibility Act (5 US.C.
603(a) and 604(a)) no initial or final
Regulatory Flexibility Analysis has to be
or will be prepared.
List of Subjects in 19 CFR Parts 353 and
355

Business and indusy. Foreign trade,
Imports, Trade practices.
Dated: December 13. 189f

Eri l. GarfinkeL,
AssistantSetaryforimport
Administration.

For the reasons stated, 19 CFR parts
353 and 355 are amended as follows:

PART 353- AMENDEDI
1. The authority citation forpart 353 is

revised to read as follows:
Authority-: 5 VUS.C 30. and subtitle IV.

parts IL IM and IV of the Tariff Act of 193
as amended by Title I ofThe Trade
Agreements Act of 1979. Pub. L 90.39,93
Stat. 150, and section 2=1 and Title VI of the
Trade andTafiffAct of 1984. Pub.L98-573,
98 Stat. 294,and Title L subtitle C,part of
the Omnibus Trade and Competitiveness Act
of 1088, Pub. L No. 1iO418i 102 Stat. 1107

* 198 ).

2. Section 353.27 is added to subpart b
to read as follows:

353.27 ProcedrlforWbtaon of
down__

(a) In general. A domestic producer of
an article that is like a component part
or a downstream product may file an
application pursuanit to this section
requesting that Wte Secretary designate
a downstream product formonitoring.

(b) Contents ofapplicationa The
application shall contain the following
information, to the extent reasonably
available to the applicant:

(1) The name and address of the
person requesting the monitoring and a

der ription of the article it produces
which is the basis for filing its
application;

(2) A detailed description of the
downstream product in question;

9047.907
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(3) A detailed description of the
component product incorporated into
such downstream prodgct.,including the
value of the-component part in relation
to the value of thedown stream product,
and the extent-to whch the component
part has been substantially transformed
as a result of its incom'oration into the
downstream product;

(4) The name of the home market
country of both the downstream and
component products and the name of
any intermediate country through which
these products are transshipped;

(5) The name and address of all
known producers of component parts
and downstream products in the
relevant countries and a detailed
description of any relationship between
such producers;

(6) Whether the component part is
already subject to monitoring to aid in
the enforcement of a bilateral
arrangement within the meaning of
Section 804 of the Trade and Tariff Act
of 1984;

(7) A list of all antidumping or
countervailing duty investigations
suspended under § 353.18 or § 355.18. or
antidumping or countervailing duty
orders issued under § 353.21 or § 355.21
on merchandise related to the
component part and manufactured in the
same foreign country in which the
componentpart is manufactured;

(8) A list of all antidumping or
countervailing duty investigations
suspended under § 353.18 or.§ 355.18 or
antidumping or countervailing orders
issued under § 353.21 or § 355.21 on
merchandise manufactured or exported
by the manufacturer or exporter of the
component part that is similar in
description and use to the component
part; and

(9) The reasons for suspecting that the
imposition of antidumping or
countervailing duties has resulted in a
diversion of exports of the component
parts into increased production and .
exportation to the United States of such
downstream product.

(c) Determination ofsufficiency of
application-(1)In general. Within 14
days after an application is filed under
paragraph (b) of this section. the
Secretary will determine the sufficiency
of the application. An application is
considered to be filed at the time if is
received by the Secretary. In order to
determine that an application is
sufficient, the Secretary must find

(i) There is a reasonable likelihood
that imports of the downstream product
into the United States will increase as
an indirect result of any diversion with
respect to the component part; and

(ii) That-

(A) The component part is already
subject to monitoring with respect to the
enforcement of a bilateral arrangement
within 'the meaning of Section 804 of the
Trade and Tariff Act of 1984, or

(B) Merchandise related to the
component part and manufactured in the
same foreign country in which the.
component part is manufactured'hs
been the subject of a significanit number
of antidumping or countervailing duty
investigations suspended under § 353.18
or § 355.18, or antidumping or
countervailing duty orders issued under
1 353.21 or § 355.21, or

(C) Merchandise manufactured or
exported by the manufacturer or
exporter of the component part that is
similar in description and use to the
component part has been the subject of
at least two antidumping or
countervailing duty investigations
suspended under § 353.18 or § 355.18, or
antidumping or countervailing orders
issued under § 353.21 or § 355.21.

(2) In making a determination under
paragraph (c)(1)(i) of this section, the
Secretary will consider all factors the
Secretary considers relevant and may, if
appropriate, take into account such
factors as:

(i) The value of the component part in
relation to the value of the downstream
product;

(ii) The extent to which the
component part has been substantially
transformed as a result of its.
incorporation into the downstream
product; and

(iii) The relationship between the
producers of the component part and
producers of the downstream product.

(d) Notice ofDetermination. The
Secretary will publish in the Federal
Register notice of each affirmative or
negative "monitoring" determination
made under paragraph (c) of this section
and if the determination under (c)(1)(i)
and under any clause of (c)(1)(ii) are
affirmative, will transmit to the
Commission a copy of the determination
and the application. The Secretary will
make available to the Commission, and
to its employees directly involved in the
monitoring; all information upon which
the Secretary based the initiation.

(e) Action on basis ofmonitoring
reports. The Secretary will review the
information in any monitoring reports
submitted to the Department by the
Commission under section 780 of the Act
and will:

(1) Consider the information in
determining whether to initiate an
investigation under J 353.11 regarding
any downstream product; and

(2) Request the Commission to cease
monitoring any downstream product if
the Information indicates that imports

into the United States are not increasing
and there is reasonable likelihood of
diversion Withrespect it the component
part.

( Definiti. (i)' "Downstream
product"j eaa's any m nufactured
product importednt of the United States
into which a component part is
incorporated.

(2) "Component part" means any
imported article which:

(i) During the previous five-year
period, ending on the date on which the
application is filed under paragraph (b)
of this section, has been subject to-

(A) An antidumping or countervailing
duty order issued under § 353.21 or
§ 355.21 that required the deposit of
estimated antidumping or countervailing
duties, applicable to the particular
manufacturer or exporter, at a rate of at
least 15 percent ad valorem or,

(B) A suspension agreement entered
into under § 353.18 or § 355.18 after a
preliminary determination under
§ 353.15 or § 355.15 was made by the
Secretary which included a
determination that the estimated net
antidumping margin or subsidy rate,
applicable to the particular
manufacturer or exporter, was at least
15 percent ad valorem; and

(ii) Due to its inherent characteristics.
is routinely used as a major part,
material, component, assembly, or
subassembly in a downstream product.

(g) Where to file: time offiling:format
andnumber ofcopies. The requirements
of § 353.31(d). (e), (I) and (g) apply to
this section.

3. Section 353.28 is added to Subpart B
to read as follows:
§ 353.28 Procedures for the correction of
ministerial errors

(a) In general. The Secretary will
disclose the calculations performed in
connection with a final antidumping
duty determination pursuant to § 353.20,
or in a final results of an administrative
review of an antidumping duty order
pursuant to § 353.22, to any party to the
proceeding making a request in
accordance with this section. A party to
.the proceeding must file such a request
in writing with the Secretary withizi five
business days of the date of pubbljti.on
of the relevant final deter i or
final results of administrative review. A
party to whom the SecretaryIhas
disclosed final calculations miay submit
comments concerning any ministerial
errors in such calculations.

(b) Time lImits. Comments must be
filed within five business days after the
date of disclosure unless the Secretary
extends the time limit based upon a
written request for extension that is
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filed within five business days after the
date of disclosure and showing cause for
such extension. Comments shall be
submitted In writing to the Secretary
and shall be served on all interested
parties on the Department's service list.
Interested partes may file replies to any
comments submitted under paragraph
(a) of this section. Any replies must be
filed with the Secretary within five
business days after the date the relevant
comments under paragraph (a] of this
section are received by that party and
shall be served on all interested parties
on the Department's service list. All
service of interested parties on the
Department's service list pursuant to
this paragraph shall be in accordance
with § 353.31(g). Notwithstanding the
provisions of § 353.34(d), the Secretary
may permit representatives to retain
proprietary information released under
administrative protective order under
§ 353.34 until the expiration of the time
for filing for judicial review of the
Secretary's correction of any ministerial
errors. If the Secretary determines there
are no ministerial errors, proprietary
information will be returned in
accordance with the provisions of
§ 353.34(d).

(c) Corrections. The Secretary will
analyze any comments received and, if
appropriate, correct any ministerial
errors by amending the final
antidumping determination or final
results of administrative review. Such
corrections will be published in the
Federal Register. A correction notice
does not alter the anniversary month of
an order or suspension of investigation
for purposes of requesting an
administrative review under § 353.22

(d) Definition of "ministerial error."
For purposes of this section, "ministerial
error" means an error in addition,
subtraction, or other arithmetic function,
clerical error resulting from inaccurate
copying, duplication, or the like, and any
other type of unintentional error which
the Secretary considers ministerial

4. Section 353.29 is added to subpart B
to read as follows:
§ 353.29 Scope determination.

(a) Self initiation. If the Secretary
determines from available information
that an inquiry is warranted to
determine whether a product is included
within the scope ofan antidumping
order, the Secretary will initiate an
inquiry and notify all Interested parties
on the Department's service lists of its
initiation of a scope inquiry.

(b) By application. Any interested.
party, as defined in § 353.4k]. may file
an application to determine whether a
particular product is within the scope of
an order. The application shall contain

-the following to .the extent reasonably
available to the interested party:

(1] A detailed description of the
product, including technical
characteristics and uses of the product,:
and its current U.S. Tariff Classification
number,

(2) A statement of the Interested
party's position as to whether the
product is within the scope of an
antidumping order, including-

(i) A summary of the reasons for this
conclusion,

(ii) Citations to any applicable
statutory authority, and

(iii) Attachment of any factual support
for this position, including applicable
portions of the Secretary's or the
Commission's investigation.
Where all of these conditions are met,
the Secretary will evaluate the
application. If the Secretary determines
that no inquiry is warranted to
determine whether a product is included
within the scope of an order, the
Secretary will issue a final ruling as to
whether the merchandise which is the
subject of the application is included in
the existing order. The Secretary will, by
mail, notify all interested parties on the
Department's service lists of its
determination. If, however, the
Secretary determines that a scope
inquiry is warranted, the Secretary will,
by mail, notify all interested parties on
the Department's service lists of the
initiation of a scope inquiry.

-(c) Notice. Any initiation of a scope
inquiry issued pursuant to paragraphs
(a) or (b) of this section-will include:

(1) A description of the product that is
the subject of the scope inquiry; and

(2) An explanation of the reasons for
the Secretary's decision to intiate a
scope inquiry; and

(3)A schedule for submission of
comments.
(d)Prceduresforscope inquiry.

Except as provided under paragraph
(d)(6) of this section, the procedures for
scope inquiries will be as follows.

(1) Interested parties shall fle any
comments not later than twenty days
after receipt of the notification
described in paragraph (c) of this
section, unless the Secretary alters this
time limit;

(2) Not later than the time limit stated
in the notification decibed in
paragraph (c) of this section (ordinarily
five days after the time limit for filing
the comments described in paragraph
(d)(1) of this section), any interested
party may submit rebuttal comments;

(3) Whenever the Secretary
determines that a scope inquiry presents
an issue of significant difficulty. the
Secretary will issue a preliminary scope

ruling, based upon the available
information at the fime, as to whether
there isa reasonable basis to believe w
suspect that the product subject to a
.scope inquiry Is included within the
order. The Secretary will. by mail notify
all interested parties on the
Department's service lists of its
preliminary scope ruling and provide aninvitation for comment. Unless
otherwise specified, the Secretary will
provide all interested parties thirty days
from the date of receipt of the
notification for comment;

(4) The Secretary may issue
questionnaries or verify submissions
received, where appropriate;

(5) The Secretary will issue a final
ruling as to whether the product which
is the subject of the scope inquiry is
included in the existing order, including
an explanation of the factual and legal
conclusions on which the final ruling is
based. The Secretary will by certified
mail, return receipt requested, notify all
interested parties on the Department's
service lists of its final scope ruling,

(6) When a § 353,22 review is in
progress at the time the Secretary
provides the notification outlined in
paragraph (c) of this section, the scope
inquiry, in the Secretary's discretion,
may be conducted In conjunction with a
§ 353.22(c) review;

(7) Prior to issuing a ruling in
accordance with paragraph (d) (3) or (5)
of this section or § 353.2c)(4) or

§ 353.22c)(8) to incllude products within
the scope ofan order pursuant to-

(i) Paragraph (e) of this section, other
than operations the United States
involving minor completion oi' assembly,

(ii) Paragraph (f) of this section, or
(iii) Paragraph (hi of this seuion.with

respect to later-developed products
which incorporat a significant
technological advance or siGriflcant
alteration ofan ea.iier product, the
Secretary will notcy the Commission in
writing of thepropcwdsinclusion of such
products in the nrdar. Aon the written
request of the Commiision, the
Secretaey will couqult bxidh the
Commission regarHg Be proposed
inclusion. and any adrotcumusultion
will be completed within 35 days after
the date of such requecs-L Hf &Ne
Commission believes. after erch
,consultation, that a signiicant Gnjury
-issue is presented by the prtponed
inclusion, the Commission ma-y p.vride
written advice to the Secretary as in
whether the inclusion would be
inconsistent with the affirmative
determination of the Commission off
which the order is based. and

(8) On a quarterly basis, the Secretary
will publish in the Federal Register a list

3"
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of scope rulings completed within the
last three months. This list will include
the case name, reference number, and a
brief description of the ruling.

(e) Products competed or assembled
in the United States.

(1) In General. If-'
(i) A product sold in the United States

is of the same class or kind as
merchandise that is the subject of an
order, and

(ii) Such product sold in the United
States is completed or assembled in the
United States from parts or components
produced in the foreign country with
respect to which such order applies, and

[iii) The difference between the value
of such product sold in the United States
and the value of the imported parts and
components referred to in paragraph
(e)(1)(ii) is small,
the Secretary, after taking into account
any advice provided by the Commission
under paragraph (d)(7) of this section,
may include within the scope of such
.order the imported parts or components
referred to in paragraph (e)(1)(ii) that
are used in She completion or assembly
of the merchandise in the United States
at any time such order is in effect.

(2) Factors to consider. In determining
whether to include parts or components
in an order under paragraph (e)(1) of this
section, the Secretary will take into
account such factors as:

(i) The pattern of trade;
(ii) Whether the manufacturer or

exporter of the parts or components is
related, to the person who assembles or
completes the merchandise sold in the
United States from the parts or
components produced in the foreign
country with respect to which the order
described in paragraph (e)(1) of this
section applies; and -

(iii) Whether imports into the United
States of the parts or components
produced in such foreign country have
increased after the issuance of such
order.

(I) Products compsletedor assembled
in otherforeign countrries.-() In
General. If-

(i) A product imported Into the United
States is of the same class or kind as the
merchandise that is the subject of an
order,

(ii) Before importation into the United
States, such imported product is
completed or assembled in another
foreign country from merchandise which
is subject to such order, or is produced
in the foreign country with respect to
which such order applies,

(iii) The difference between the value
of such imported product and the value
of the merchandise described in
paragraph (f)(1)(1i) is small, and

(iv) The Secretary determines that
action Is appropriate under this
paragraph to prevent evasion 'of sutch
order,
the Secretary, after taking into account
any advice provided by the Commission
under paragraph (d)(7) of this section,
may include such imported products
within the scope of such order at any
time such order is in effect.

(2) Factors to consider. In determining
whether to include a product in an order
under paragraph (f)(1) of this section,
the Secretary will take into account such
factors as:

(i) The pattern of trade;
(ii) Whether the manufacturer or

exporter of the product described in
paragraph (fJ(1)(ii) is related to the
person who uses the merchandise
described in paragraph (f)(1)(ii) to
assemble or complete in the foreign
country the product that is subsequently
imported into the United States; and

(iii) Whether imports into the foreign
country of the product described in
paragraph (f)(1)(ii) have increased after
the issuance of such order.

(g) Minor alterations of
merchondise-1) In general. The class
or kind of merchandise subject to an
investigation or order will include
articles altered in form or appearance in
minor respects (including raw
agricultural products that have
undergone minor processing), whether
or not included in the same tariff
classification.

(2) Exception. Paragraph (g)(1) of this
section will not apply with respect to
altered merchandise if the Secretary
determines that it would be unnecessary
to consider the altered merchandise
within the scope of the investigation or
order.

(h) Later-developedproducts-(1) In
general. For purposes of determining
whether a product developed after an
antidumping investigation is initiated
(hereafter in this paragraph referred to
as the "later-developed merchandise-)
is within the scope of an order, the
Secretary will consider whether

(i) The later-developed product has
the same general physical
characteristics as the merchandise with
respect to which the order was
originally issued (hereafter in this
paragraph referred to as the "earlier
merchandise");

(ii) The expectations of the ultimate
purchasers of the later-developed
product are the same as for the earlier
merchandise;

(iii) The ultimate use of the earlier
merchandise and the later-developed
product are the same:

(iv) The later-developed product is
sold through thesiame channels of trade
as the earlier merchandise: and

(y) The later-develped product is
advertised and dlsplasyed in a manner
similar to the earlier merchandise.
The Secretary will take into account

any advice provided by the Commission
under paragraph (d)(7) of this section
before making a determination under
this paragraph.

(2) Exclusion from orders. The
Secretary may not exclude later-
developed products from an order
merely because the products:

(ij Are classified under a tariff
classification other than that identified
in the petition or the Secretary's prior
notices during the proceeding; or

(ii) Permit the purchaser to perform
additional functions, unless such
additional functions col2stitute the
primary use of the products and the cost
of the additional functions constitute
more than a significant proportion of the
total cost of production of the products.

(i) Other scope determinations. With
respect to those scope determinations
that are not covered under paragraph (e)
through (h) of this section, in considering
whether a particular product is within
the class or kind of merchandise
described in an existing order, the
Secretary will take into account the
following:

(1) The descriptions of the
merchandise contained in the petition,
the initial investigation, and the
determinations of the Secretary and the
Commission.

(2) When the above criteria are not
dispositive, the Secretary will further
consider.

(i) The physical characteristics of the
product;

(ii) The expectations of the ultimate
purchasers;

(iii) The ultimate use of the product;
and

{iv) The channels of trade.
fi) Suspension ofliquidation.
(1) When the Secretary initiates a

scope inquiry pursuant to paragraph (c)
of this section, and the subject product
it already subject to suspension of
liquidation, that suspension of
liquidation will be continued pending a
preliminary or a final scope ruling. Any
suspension of liquidation will be at the
cash deposit of estimated duty rate that
will apply if the subject product is ruled
to be included within the scope of the
order.

(2) If the Secretary issues a
preliminary scope ruling pursuant to
paragraph (d)(3) of this section to the
effect that the subject product is
included within the scope of the order,
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any suspension of liquidation described
in paragraph 3(I)of this section will
continue. Where there has been no
suspension of liquidaton, the Secretary
will instruct the Customs Service to
suspend liquidatlonnand require a cash
deposit of estimated dutiesat the
applicable rate, for earlier suspended
entry of the product entered, or
withdrawn frem warehouse, for
consumption on or after the date of the
preliminary scope ruling. If the Secretary
issues a preliminary scope ruling to the
effect that the subject product is not
included within the scope of the order,
the Secretary will order any suspension
of liquidation on the subject product
ended end will instruct the Customs
Service to refund any cash deposits or
release any bonds relating to this
product.

(3) If the Secretary issues a final scope
ruling, pursuant to either paragraph (b)
or (d) (5) of this section, to the effect that
the subject product is included within
the scope of the order, any suspension
of liquidation pursuant to paragraph
(f) (1] or (j)(2) of this section will
continue. Where there has been no
suspension of liquidation, the Secretary
will instruct the Customs Service to
suspend liquidation and require a cash
deposit of estimated duties, at the
applicable rate, for each entry of the
product entered, or withdrawn from
warehouse, for consumption on or after
the date of the final scope ruling. If the
Secretary's final scope ruling is to the
effect that the subject product is not
included within the scope of the order
the Secretary will order any suspension
of liquidation on the subject product
ended and will instruct the Customs
Service to refund any cash deposits "'
release any bonds relating to this
product.

(k) Where to file; time offiling; format
and number of opies. The requirements
of § 353.31 (d), (e), (f). and (g) apply to
this section.

5. Section 353.31 is amended by
revising paragraph (e)(2) and (g) to read
as follows:
§ 353.1 Submission of fact
Informatiion
* * . .

(e) '
(2) Documents. In an investigation.

submit 10 copies of any document.
except a computer printout, and. if a
person has requested that the Secretary
treat portions of the document as
proprietary information, submit five
copies of a public version of the
document. including any public
summaries required under , 353.32(b) as
substitutes for the portions for which the
person has requested proprietary

treatment; and if administrative
protective oreer venmons are required to
be served pursuant t9 5M314gjJI)or.
(2), submit one copy of the cover page,
marked as described.in paragraph
(e)(2)(v), together withonly thosepages
that differ from the public la proprietary
versions. In an administrative review,
scope inquiry, or downstream product
monitoring application, submit seven
copies of any document. except a
computer printout; and if a person has
requested that the Secretary treat
portions of the document as proprietary
information, submit three copies of a
public version of the document, as
described above; and submit one copy
of any administrative protective order
versions required to be served pursuant
to § 353.31(g) (1),or (2), as described
above. In an investigation,
administrative review, scope inquiry, or
downstream product monitoring
application, submit documents, if
prepared for that segment of the
proceeding, on letter-size paper. single-
sided and double-spaced. Securely bind
each copy as a single document with
any letter of transmittal as the first page
of the document. Mark the first page of
each document in the upper right-hand
corner with the following information in
the following format:

(i) On the first line, except for a
petition, the Department case number,

(ii) On the second line, the total
number of pages in the document
including cover pages, appendices, and
any unnumbered pages;

(iii) On the third line, state whether
the document is for arn investigation,
scope inquiry, downstream product
monitoring application, or an
administrative review and, if the latter'
the inclusive dates of the review:

(iv) On the fourth and subsequent
lines, state whether any portion of the
document contains classified, privileged,
or proprietary information and, if so, list
the applicable page numbers and state
either "Document May be Released
Under APO" or "iDocument May Not be
Released Under APO" (see J§ 353.32c)
and 353.34k and

(v) For administativa protective order
versions, described in § 3532 (g) () or
(2). complete the marking as required in
paragraphs (i}(iv) above for the
proprietary document, but
conspicuously mark the first page "APO}
Version Prepared for [Name of party
entitled to receive materialsj; and

(vi) For public versions of proprietary
documents, required by I 35332(b).
complete the marking as required in
paragraphs (e)(2) IiHiv) of this section
for the proprietary document, but

conspicuously marc the first page
"Public Version."

^
.
* ,

(g) Service of copies onothen parties
With the exception of petitions,
proposed suspension agreements
submitted bnuder § 95318 (g)(1)(i) and
actual information submitted under
I 353.32(;k) t!al Is not required to be
served on an interested party, the
submitter of a document shall, at the
same time, serve either a copy of the
document or a copy of the public version
required by § 353.32(b). on all interested
parties on the Department's service list
by first class mail or personal service. In
addition, where proprietary information
is Involved, the submitter shall serne the
following administrative protective
order versions:

(1) With respect to parties to the
proceeding that are subject to
administrative protective orders under
§ 353.34, the submitter of a document
shall include that proprietary
information that the interested party is
entitled to receive under the terms of the
administrative protective order, as well
as the party's own proprietary
information, but no other proprietary
information;

(2) With respect, to interested parts
that are not subject to an administrative
protective order, but when the
submission contains that interested
party's proprietary information, the
submitter of a document shall serve the
interested party with a version that
contains just the Interested party's own
proprietary information.
The Secretary will not accept any

document that is not accompanied by a
certificate of service listing the parties
served, the type of document served.
and. for each, indicating the date and
method of serWice.
* ~* * * 0

6. In § 353.34, paragraphs (a), (b)(1),
(b)(5), and (c) are revised, and
paragraph (b)(6) is added to read as
follows:
§ 353.34 Dsor of proprietary
InforwatIon under adzmkfttrative protecov
order.

(2a In generl. Upon receipt of an
application (before or after receipt of the
information requested) which describes
in general terms the information
requested and sets forth the reasons for
the request,te Secretary ball
all proprietary information presented to,
or obtained by it. during a segment of a
proceeding (except privileged
information, classified information and
specific information ofa typefor which
there is a clear and compelling need to
withhold fromdisclosure) to be
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disclosed to interested parties who are
parties to the proceeding under a
protective order described in this
section, regardless of when the
information is submitted during the

segment of the proceeding.
(b) Requestfor disclosure. (1) A

representative must file a request for
disclosure under administrative
, 'otective order not later than the later
of:

(i) 30 days after the date of
publication in the Federal Register of the
notice of initiation under § 353.11 or
§ 353.13, or the notice of initiation of
administrative review under § 353.22; or

(ii) 30 days after the initiation of a
scope inquiry pursuant to § 353.29(a) or

(b); or
(iii) 10 days after the date the

representative's client or employer
becomes a party to the proceeding, but
in no event later than the date the case
briefs, under § 353.38 are due.

(5) The Secretary will decide whether
to disclose information under
administrative protective order.

(i) Not later than 14 days after the
date on which the information is
submitted: or

(ii) If-
(A) The person who submitted the

information raises objection to its
release, or

(B) The information is usually
voluminous or complex,
not later than 30 days after the date on
which the information is submitted.

(6) If the Secretary decides that
disclosure of information under
administrative protective order is proper
under paragraphs(5), above:

(i) With respect to proprietary
information submitted to the Secretary
on or before the date of the decision to
disclose, the submitting party shall, '

within two business days of the date of
decision, serve the party which
requested such disclosure, in
accordance with § 353.31(g); and

(ii) The submitting party shall serve
all future submissions of proprietary
information directly on the requesting
party as required by § 353.31(g).

(c) Opportunity to withdraw
proprietary information. If the Secretary
decides to require disclosure of
proprietary information under
administrative protective order without
the consent of tht submitter, the
Secretary will provide to the submitter
written notice of the decision and the
reasons therefor and will permit the
submitter to withdraw the information
from the official record within two
business days. The Secretary will not
consider withdrawn information.

Furthermore, if the submitter does not
withdraw the information .butfails to,
serve the party requesting such
Information, in accordance with
§ 353.34(b)(6),;the.Secretary will not
consider such information.
* * 4* *

7. Subpart E consisting of § 353.71 is
added to Part 353 to read as follows:

Subpart E-Effective Dates

§ 353.71 Effective dates of amendments
to the Tariff Act of 1930 made by the
Omnibus Trade and Competitiveness Act of
1988.

In accordance with section 1337 of the
Omnibus Trade and Competitiveness
Act of 1988 (Pub. L. No. 100-418) ("the
1988 Act"), the amendments to the Tariff
Act of 1930 made by the 1988 Act are
deemed effective as follows:

(a) Except as provided in paragraphs
(b), (c). (d), (e), and (fy of this section, all
amendments made by Title I, Subtitle C,
Part II of the 1988 Act which affect
authorities administered by the
Secretary are deemed effective as of
August 23, 1988.

(b) Amendments made by sections
1312, 1315, 1316, 1318, 1325, 1326, 1327,
1331, and 1332 of the 1988 Act which
affect authorities administered by the
Secretary are deemed to take effect
immediately with respect to all
investigations, section 736(c) reviews, or
section 751 reviews initiated after '
August 23, 1988.

(c) The amendment made by section
1324 of the 1988 Act which affects
authorities administered by the
Secretary is deemed to apply only to
investigations initiated after August 23,

(d) The amendments made'by sections
1321(a) and 1334 of the 1988 Act which
affect authorities administered by the
Secretary are deemed to be effective
with respect to articles entered, or -

withdrawn from warehouse for
consumption, on or after August 23,
1988.

(e) The amendments made by sections
1321(b) and 1335 of the 1988 Act which
affect authorities administered by the
Secretary are deemed to be effective
with respect to entries, and Withdrawals
from warehouse for consumption, that
are liquidated on or after August 23,
1988.

I) The amendment made by section
1319 is deemed effective with respect to
all section 736(c) and section 751
reviews initiated on or after August 23.
1988, as well as to all section 738(c) and
section 751 reviews for which'there is a
request for revocation pending on
August 23,1988.

(g) Notwithstanding the provisions of
paragrajtha through (fJ of this section,
the Secreotary-may implement the
anmedizientroTthe 1988 Act at a date
later thfldudAs,1i988, if the
Secretary deterjifies that
implementation in'accordance with
paragraphs (a) through [( of this section
would prevent the Department from
complying with other requirements of
law.

PART 355-[AMENDED]

8. The authority citation for part 355 is
revised to X ?ad as follows:

Authority: 5 U.S.C. 301, and subtitle IV,
parts, II. III, and IV of the Tariff Act of 1930,
as amended by Title I of The Trade
Agreements Act of 1979, Pub. L 96-39, 93
Stat. 150. and section 221 and Title VI of the
Trade and Tariff Act of 1984, Pub. L 98-573,
98 Stat. 294, and Title I, subtitle C, Part II of
the Omnibus Trade and Competitiveness Act
of 1988, Pub. L. No. 100418,102 StaL 1107
(1988).

9. Section 355.27 is added to subpart B
to read as follows:

§ 355.27 Procedures for Initiation of
downstream product monitoring.

(a) In general. A domestic producer of
an article that is like a component part
or a downstream product may file an
application pursuant to this section
requesting that the Secretary designate
a downstream product for monitoring.

(b) Contents ofapplication-The
application shall contain the following
information, to the extent reasonably
available to the applicant:

(1) The name and address of the
person requesting the monitoring and a

description of the article it produces'
which is the basis for filing its
application;

(2) A detailed description of the
downstream product in question;

(3) A detailed description of the
component product incorporated into'
such downstream product, including the
value of the component part in relation
to the value of the' downstream product,
and the extent to which-the component
part has been substantially transformed
as a result of its incorporation into the
downstream product -

(4) The name ofthe home market.
country of both the downstream and
component products and the name of
any intermediate country through which
these products are transshipped;

(5) The name and address of all
known producers of the component part
and downstream product in the relevr -it
countries and a detailed description of
any relationship between such
producers;
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(6) Whether the component part is

already subject to monitoring to aid in
the enforcement ofa bilateral ::.
arrangement within the meaning of.
Section 804 of the Trade and Tariff Act
of 1l84; : ...... ..; ..

(7) A list of all antidumping or !..
countervailing duty investigations,
suspended under 1 353.18 or § 355.18, or
antidumping or countervailing duty
orders issued under § 353.21 or § 355.21
on merchandise related to the
component part and manufactured in the
same foreign country in which the
component part is manufactured;

(8) A list of all antidumping or
countervailing duty investigations
suspended under § 353.18 or § 355.18, or
antidumping or countervailing orders
issued under § 353.21 or § 355.21 on
merchandise manufactured or exported
by the manufacturer or exporter of the
component part that is similar in
description and use to the component
part; and

(9) The reasons for suspecting that the
imposition of antidumping or
countervailing duties has resulted in a
diversion of exports of the component
part into increased production and
exportation to the United Sates of such
downstream product.

(c) Determination of sufficiency of
applicationf-(1)In general. Within 14
days after an application is filed under
paragraph (b) of this section the
Secretary will determine the sufficiency
of the application. An application is
considered to be filed at the time it is
received by the Secretary. In order to
determine that an application is
sufficient, the Secretary must find:

(i) There is a reasonable likelihood
that imports of the downstream product
into the United States will increase as
an indirect result.of any diversion with
respect to the component part; and

(ii) That-*
(A) The component part is already

subject to monitoring with respect to the
enforcement of a bilateral arrangement
within the meaning of Section 804 of the
Trade and Tariff Act of 1984, or

(B) Merchandise related to the
component part and manufactured in the
same foreign country In which the
*component part is manufactured has
been the subject of a significant number
of antidumping or countervailing duty
investigations suspended under § 353.18
or § 355.18, or antidumping or
countervailing duty orders issued under
§ 353.21 )r § 355.21, or
(C) Merchandise manufactured or

exported by the manufacturer or.*
exporter of the component part that is
similar in description and use to the
component part has queen the subject of
at least two antidum" ing or

countervailing duty investigations
suspended under § 353.18 or I 355.18, r

antidumpinng or countervailing duty
orders issued under 353.21 or § 355.21.

.(2) In making a determination under
paragraph (c)(1i(i) ofthis section; the
Secretary wll consider all factors the
Secretary considers relevant and may, if
appropriate, take into account such
factors as:

(i) The value of the component part in
relation to the value of the downstream
product;

(ii) The extent to which the
component part has been substantially
transformed as a result of its
incorporation into the downstream
product; and

(iii) The relationship between the
producers of the component part and
producers of the downstream product.

(d) Notice ofdetermination. The
Secretary will publish in the Federal
Register notice of each affirmative or
negative "monitoring" determination
made under paragraph (c) of his section
and if the determination under (c)(1)(i)
and under any clause of (c)(1)(ii) are
affirmative, will transmit to the
Commission a copy of the determination
and the application. The Secretary will
make available to the Commission and
to its employees directly involved in the
monitoring all information upon which
the Secretary based the initiation.

(e) Action on basis ofmonitoring
reports. The Secretary will review the
information in any monitoring reports
submitted to the Department by the
Commission under Section 780 of the
Act and will:

(1) Consider the information in
determining whether to initiate an
investigation under § 355.11 regarding
any downstream product; and

(2) Request the Commission to cease
monitoring any downstream product if
the information indicates that imports
into the United States are not increasing
and there Is no reasonable likelihood of
diversion with respect to the component
part

(f) Definitions. (1) "Downstream
product" means any manufactured
product sIported into the United States
into which a component part is
incorporated.

(2) "Component part means any
imported article which:

(i) During the previous five-year
period, ending on the date on which the.
application is filed under paragraph (b)
of this section, has been subject to-

(A) An antidumping or countervailing
duty order issued under i 353.2i or

§ 355. that required the deposit of
estimated antidumping or countervailing
duties, applicable to the particular

manufacturers exporter, at a rate of at
least 15 percent.ad valorem or,

(B) A suspension agreement entered
into under 1 353.18 or 355.18 after a
preliminary determination under
§ 353.15 or 1355.15 was made by the
Secretary which included a;
determination that the estimated net
antidumping margin or subsidy rate,
applicable to the particular
manufacturer or exporter, was at least
15 percent ad valoren; and

(ii) Due to its inherent characteristics,
is routinely used as a major part,
material, component, assembly, or
subassembly in a downstream product.

(g) Where to file; time offiling;format
and number of copies. The requirements
of § 355.31 (d), (e), (f), and (g) apply to
this section.

10. Section 355.28 is added to subpart
B to read as follows:
§ 355.28 Procedures for the correction of
ministerial errors.

(a) In general. The Secretary will
disclose the calculations performed in
connection with a final countervailing
duty determination pursuant to § 355.20,
or in a final results of an administrative
review of a countervailing duty order
pursuant to § 355.22, to any party to the
proceeding making a request in
accordance with this section. A party to
the proceeding must file such a request
in writing with the Secretary within five
business days of the date of publication
of the relevant final determination or
final results of administrative review. A
party to whom the Secretary has
disclosed final calculations may submit
comments concerning any ministerial
errors in such calculations.

(b) Time limits. Comments must be
filed within five business days after the
date of disclosure unless the Secretary
extends the time limit based upon a
written request for extension that is;
filed within five business days after the
date of disclosure and showing cause for
such extension. Comments shall be
submitted in writing to the Secretary
and shall be served on all interested
parties on the Department's service list.
Interested parties may file replies to any
comments submitted under paragraph
(a) of this section. Any replies must be
filed with the Secretary within five
business days after the date the relevant
comments under paragraph (a) are
received by that party and shall be
served on all interested parties on the.
Department's service list. All service of
interested parties on the Department's
service list pursuant to this paragraph
shall be in accordance with § 355.31(g).
Notwithstanding the provisions of
§ 355.34(d), the Secretary may permit
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representatives to retain proprietary
information released under
administrative protective order under
§ 355.34 until the expiration of the time
-for filing for judicial revieiwof the-
Secretary correctionofay ministerial
errors. If the Secretary determines there
are no ministerial error proprietary
information will be returned in
accordance with the provisions of
1 355.34(d).

(c) Corrections. The Secretary will
analyze any. comments received and will
correct any ministerial errors by
amending the final countervailing duty
determination or final results of
administrative review. Such corrections
will be published in the Federal
Register. A correction notice does not
alter the anniversary month of an order
or suspension of investigation for
purposes of requesting an administrative
review under § 355.22.

(d) Definition of 'ministerialerror".
For purposes of this section, "ministerial
error" means an error in addition,
subtraction, or other arithmetic function,
clerical error resulting from inaccurate
copying, duplication, or the like, and any
other type of unintentional error which
the Secretary considers ministerial.

11. Section 355.29 is added to Subpart
B to read as follows:
§355.29 Scope determination

(a) Self-initiation lf the Secretary
determines from available information
that an inquiry is warranted to
determine whether a product is included
within the scope of a countervailing
duty order, the Secretary will initiate an
inquiry and notify all interested parties
on the Department's service lists of its
initiation of a scope inquiry.

(b) Byapplication Any interested
party. asdefined in § 355.2(i) may file
an application to determine whether a
particular product is within the scope of
an order. The application shall contain
the following to the extent reasonably
available to the interested party:

(1) A detailed description of the
product, including technical
characteristics and uses of the product,
and its current U.S. Tariff Classification
number,

(2) A statement of the interested.
party's position as to whether the
product is within the scope of an order,
including-

(i) A summary of the reasons for this
conclusion,

(ii) Citations to any applicable
statutory authority, and

(iii) Attachment of any factual support
for this position, including applicable
portions of the Secretary's or the
Commission's Investigation.

Where all of these conditions are met,
the Secretary will evaluate the
application.of the Secretary determines
thatnoinquiryiswarranted to
determinewhether aproduct is included
withlb!thesope of an order, the.
Secretary will issuea final ruling as to
whether the merchandise which is the
subject of the application is included in
the existing order. The Secretary wilt, by
mail, notify all interested parties on the
Department's service lists of its
determination. If, however, the
Secretary determines that a scope
inquiry is warranted, the Secretary will,
by mail, notify all interested parties on
the Department's service lists of the
initiation of a scope inquiry.

(c) Notice. Any initiation of a scope
inquiry issued pursuant to paragraphs
(a) or (b) of this section will include:

(1) A description of the product that is
the subject of the scope inquiry; and

(2) An explanation of the reasons for
the Secretary's decision to initiate a
scope inquiry; and

13)A schedule for submission of
comments.

(d) Procedures fo, scope inquiry.
Except as provided under paragraph
(d)(l) of this section, the procedures for
scope inquiries will be as follows:

(1) Interested parties shall file any
comments not later than twenty days
after receipt of the notification
described in paragraph (c) of this
section, unless the Secretary alters this
time limit;

(2) Not later than the time limit stated
in the notification described in
paragraph fc) of this section (ordinarily
five days after the time limit for filing
the comments described in paragraph
(d)(1) of ffii sections. any interested
party may submit rebuttal comments;

(3) Whenever the Secretary:
determines that a scope inquiry presents
an issue of significant difficulty, the
Secretary will issue a preliminary scope
ruling based upon the available
information at the time, as to whether
there is a reasonable basis to believe or
suspect that the pOoduct subject to a
scope inquiry is included within the
order. The-Secretary will, by mail, notify
all interested parties on the
Department's service lists of Its
preliminary scope ruling and provide an
invitation for comment Unless
otherwise specified, the Secretary will
provide all interested parties thirty days
from the date of receipt of the
notification for comment;

(4) The Secretary may issue
questionnaires or verify submissions
received. where appropriate:

(5) The Secretary will issue a final
ruling as to whether the product which
is the subject of the scope inquiry is

included in the existing order. including
an' explanation of the factual and legal
conclusions on which the final ruling Is
based.The Secretary win, by certified
mail. turn receipt requested, notify all
interested parties on the Department's
service lists of its final scope ruling;

(6) When a § 355.22 review is in
progress at the time the Secretary
provides the notification outlined in
paragraph (c) of this section. the scope
investigation, in the Secretary's
discretion, may be conducted in
conjunction with a § 355.22(c) review:

(7) With respect to countervailing duty
;:oceedings in which the Commission
made an affirmative injury
determination, prior to issuing a ruling
in accordance with paragraph (3) or (5)
of this section or § 355.22(c)(4) or
§ 3552(c)(8) to include products within
the scope of an order pursuant to-

(i) Paragraph (e) of this section. other
than operations in the United States
involving minor completion or assembly,

(ii) Paragraph (f) of this section, or
(iii) Paragraph (h) of this section, with

respect to later-developed products
which incorporate a signficant
technological advance or significant
alteration of an -earlier product,
the Secretary will notify the Commission
in writing of the proposed inclusion of
such products in the order. Upon the
written request of the Commission, the
Secretary will consult with the
Commission regarding the proposed
inclusion and any such consultation will
be completed within 15 days after the
date of such request. If the Commission
believes, after such consultation, that a
significant injury issue is presented by
the proposed inclusion, the Commission
may provide written advice to the
Secretary as to whether the inclusion
would be inconsistent with the
affirmative determination of the
Commission on which the order is
based, and,

(8) On a quarterly basis the Secretary
will publish in the Federal Register a list
of scope rulings completed within the
last three months. This list will include
the case name, reference number anda
brief description of the ruling. .

(e) Products completed or assembled
in the UnitedStotes

(1) In General If-
(i) A product sold in the United States

is of the same class or kind as
merchandise that is the subject of an
order, and

(ii) Such product sold in the United
States is completed or assembled in the
United States from parts or components
produced in the foreign country with
respect to which such order apples, and
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(lii) The difference between the value
of such product sold in the United Strtes
and the value of the imported partsland
components referred to in paragraph
(e)(1)(il) is small,
the Secretary, after taking intoaccount
any advice provided by the Commission
under paragraph (d)(7) of this section,
may include within the scope of such
order the imported parts or components
referred to in paragraph (e)(1)(ii) that
are used in the completion or assembly
of the merchandise in the United States
at any time such order is in effect.

(2) Factors to consider. In determining
whether to include parts or components
in an order under paragraph (e)(1) of this
section, the Secretary will take into
account such factors as:

(i) The pattern of trade;
(ii) Whether the manufacturer or

exporter of the parts or components is
related to the person who assembles or
completes the merchandise sold in the
United States from the parts or
components produced in the foreign
country with respect to which the order
described in paragraph (e)(1) of this
section applies; and

(iii) Whether imports into the United
States of the parts or components
produced in such foreign country have
increased after the issuance of such
order or finding.

(I) Products completed or assembled
in otherforeign countries-(1) In
General. If-

(I) A product sold in the United States
is of the same class or kind as the
merchandise that is the subject of an
order,

(ii) Before importation into the United
States, such imported product is
completed or assembled in another
foreign country from merchandise which
is subject to such order, or is produced
in the foreign country with respect to
which such order applies,

(iii) The difference between the value
of such imported products and the value
of the merchandise described in
paragraph (f) (1)(ii) is small, and

(iv) The Secretary determines that
action is appropriate under this
paragraph to prevent evasion of such
order,
the Secretary, after taking into account
any advice provided by the Commission
under paragraph (d)(7) of this section.
may include such imported products
within the scope of such order at any
time such order is in effect.

(2) Factors to consider. In determining
whether to include a product in an order
under paragraph (f)(1) of this section,
the Secretary will take into account such
factors as:

(i, The pattern of trade;

(Ii) Whether the manufacturer or
exporter of the product described in
paragraph (f)(1)2(ii) is related to the
person who uses the merchandise
described in paragraph (f)(1)(ii) to
assemble or complete in the foreign
country the product that Is subsequently
imported into the United States; and

(iii) Whether imports Into the foreign
country of the product described in
paragraph (f)(1)(ii) have increased after
the issuance of such order.

(g) Minor alterations of
merchandise-(1) In general The class
or kind of merchandise subject to an
investigation or order will include
articles altered in form or appearance in
minor respects (including raw
agricultural products that have
undergone minor processing), whether
or not included in the same tariff
classification.

(2) Exception. Paragraph (g)(1) of this
section will not apply with respect to
altered merchandise if the Secretary
determines that it would be unnecessary
to consider the altered merchandise
within the scope of the investigation or
order.

(h) Later-developedproducts-(1) In
general. For purposes of determining
whether a product developed after a
countervailing duty investigation is
initiated (hereafter in this paragraph
referred to as the "later-developed
merchandise") is within the scope of an
order, the Secretary will consider
whether.

(I) The later-developed product has
the same general physical
characteristics as the merchandise with
respect to which the order was
originally issued (hereafter in this
paragraph referred to as the "earlier
merchandise");

(ii) The expectations of the ultimate
purchasers of the later-developed
product are the same as for the earlier
merchandise;

(iii) The ultimate use of the earlier
merchandise and the later-developed
product are the same:

(iv) The later-developed product is
sold through the same channels of trade
as the earlier merchandise: and

(v) Tle later-developed product is
advertised and displayed in a manner
similar to the earlier merchandise.
The Secretary will take into account

any advice provided by the Commission
under paragraph (d)(7j of this section
before making a determination under
this paragraph.

(2) Exclusion from orders. The
Secretary may not exclude later-
developed products from an order
merely because the products:

(i) Are classified under the tariff
classification other than that identified

in the petition or the SLmretary's prior
notices during the proceeding; or

(ii) Permit the purchaser to perform
additional functions, unless such
additional functions constitute the
primary use of the products and the cost
of the additional functions constitute
more than a significant proportion of the
total cost of production of the products.

(i) Other scope determinations. With
respect to those scope determinations
that are not covered under paragraphs
(e) through (h) of this section, in
considering whether a particular
product is within the class or kind of
merchandise described in an existing
order, the Secretary will take into
account the following:

(1) The descriptions of the product
contained in the petition, the initial
investigation, and the determinations of

the Secretary and the Commission.
(2) When the above criteria are not

dispositive, the Secretary will further
consider

(i) The physical characteristics of the
product;

(ii) The expectations of the ultimate
purchasers:

(iii) The ultimate use &A the product;
and

(iv) The channels of trade.
(j) Suspension of liquidation.
(1) When the Secretary initiates a

scope inquiry pursuant to paragraph (c)
of this section, and the subject product
is already subject to suspension of
liquidation, that suspension of
liquidation will be continued pending a

preliminary or a final scope ruling. Any
suspension of liquidation will be at the
cash desposit of estimated duty rate that
will apply if the subject product is ruled.
to be included within the scope of the
order.

(2) If the Secretary issues a
preliminary scope ruling pursuant to
paragraph (d)(3) of this section to the
effect that the subject product is
included within the scope of the order,
any suspension of liquidation described
in paragraph (j)(1) of this section will
corninue. Where there has been no
suspension of liquidation, the Secretary
will instruct the Customs Service to
suspend liquidation and require a cash
deposit of estimated duties, at the
applicable rate, for each suspended
entry of the product entered, or
withdrawn from warehouse, for
consumption on or after the date of the
preliminary scope rHding. If the Secretary
issues a preliminary scope ruling to the
effect that the subject product is not
included within the scope of the order,
the Secretary will order any suspension
of liquidation on the subject product
ended and will instruct the Customs

9055



ADP/1/Add..3/Rev.4/Suppl.2
Page 13

Federal Register / Vol. 55, No. 47 1 Friday. March 9.1990 / Rules and Regulations9056

Service to refund any cash d, sits or
release any bonds relating 'tohis
producL

(3) If the Sedcetary lisues a final scope
ruling, pursuant to either paragraph (b)
or (d)(5J of this section to the effect that
the subject product is included within
the scope of the order, any suspension
ofliquidation pursuant to paragraph
(j)(1) or [j)(2] of this section will
continue. Where there has been no
suspension of liquidation, the Secretary
will Instruct the Customs Service to
suspend liquidation and require a cash
deposit of estimated duties, at the
applicable rate, for each entry of the
product entered, or wilhdrawn frain
warehouse, for consumption on or efter
the date of the firml scope ruling If the
Secretary's final scope ruling is to the
effect that the subject product is not
included within the scope of the order,
the Secretary will order any suspension
of liquidation on the subject product
ended and will instruct the Customs
Service to refund any cash deposits or
release any bonds relating to this
product.

(k) Where to file- time offiling; format
and number of copies. The requirements
of § 355.31 (d), (e), (f), and (g) apply to
this section.

12. Section 355.31 is amended by
revising paragraphs (e)(2) and (g) tread
as follows:
§ 355.31 Submislon of factual
Information.

* . ..a

(2) Documents. In an investigation,
submit 10 copies of any document.
except a computer printout, and, if a
person has requested that the Secretary
treat portions of the document as
proprietary information, submit five
copies of a public version of the
document, including any public
summaries required under § 355.32(b) as
substitutes for the portions for which the
person has requested proprietary
treatment; and if administrative.
protective order versions are required to
be served pursuant to I 355.M3g) (1) or

(2), submit one copy of the cover page,
marked as described in paragraph
(e)(2)(v), together with only those pages
that differ from Wepublic or proprietary
versions. In an administrative review,
scope inquiry. or downstream product
monitoring application, submit seven
copies of any document, except a
computer printout: and ifa person has
requested that the Secretary-treat
portionsofthe documents propietary
information. submit three copies ofa
public version of the'docwent, as
described above; and submit one copy

of any administrative protective order

versions required to beseerve pursuant
to § 35531(g) (1) or.(2),as Ac d'b.d
above, In an investigation1,TLC;
administrative review. scope Inqgoryor
downstream production flpt-..
application, i".bmit doc~uiei.*!z
prepared for that segment
proceeanig. on letterrizpa e.

sided and double-spaced. Secu bind

each copy as a single document with
any letter of transmittal as the first page
of the document. Mark the first page of
each document in the upper right-hand
corner with the following information in
the following format.

(i) On the first line, except for a
petition, the Department case number,

(ii) On the second line, the total
number of pages in the document
including cover pages, appendices, and
any unnumbered pages;

(iii) On the third line, state whether
the document is for an investigation,
scope inquiry, downstream product
monitoring application, or an
administrative review and, if the latter,
the inclusive dates of the review;

(iv) On the fourth and subsequent
lines, state whether any portion of the
document contains classified, privileged,
or proprietary information and, if so. list
the applicable page numbers and state
either "Document May be Released.
Under APO" or "Document May Not be
Released Under APO" (see §§ 355.32(c)
and 355.34)

(v) For administrative protective order
versions, described in § 355.31(g) (1) or
(2), complete the marking as required in
paragraphs (iHiv) above for the
proprietary document but
conspicuously mark the first page -APO
Version Prepared for [Name of party
entitled to receive materials); and

(vi) For public versions of proprietary
documents, required byl§ 355-3(b)
complete the marking as required in
paragraphs (e)(2) (i) through (iv) of this
section for the proprietary document,
but conspicuously mark the first page
"Public Version."
* .~. * .a

(g) Service ofcopies on other parties.
With the exception of petitions,
proposed suspension agreements
submitted under J 355.18(gglX1il and
factual informatic:3 submitted under
§ 355.32(a) that Is not required to be
servcd on an interested party, the
submitter of a document shall, at the
same time, serve either a cpy of the
document ox a copy of the public version
required by § 35532b) on the
government of the affected court and
all interested parties on the
Department's service list by first class
mail or personal service. In addition.
where proprietary information is

involved, the submitter shall servethe
following administrative protective
orderversions:

(1) With respect to parties to the
proceeding that are subject to
administrative protective orders under
§ 355.34, the submitter of a document
shall include that proprietary
incarnation that the interested party is
entitled to receive under the terms of the
administrative protective order,.as well
as the party's own proprietary
information, but no other proprietary
information;

(2) With respect to interested parties
that are not subject to an administrative
protective order, but when the
submission contains that interested
party's proprietary information, the
submitter of a document shall serve the
interested party with a version that
contains just the interested party's own
proprietary information.
The Secretary will not accept any

document that is not accompanied by a
certificate of service listing the parties
served, the type of document served,
and, for each, indicating the date and
method of service.
* a a * a

13. In1 355.34, paragraphs (a), (b)(l),
(b)(5) and (c) are revised and paragraph
(b)(6) is added to re.ad as follows:
§ 3553 Dsosure of proprietary
Information under admInistratIve protective
order.

(a) In general. Upon receipt of an
application before or after receipt of the
information requested) which describes
in general terms the information
requested and sets forth the reasons for
the request, the Secretary shall require
all proprietary information presented to,
orobtainedby it,duringaseg ofa
proceeding (except privileged
information, classified information, and
specific information of a type for which
there is a clear and compelling need to
withhold foin disclosure) to be
disclosed to interested parties who are
parties to the proceeding under a
protective order described in this
section, regardless ofwhen the
information is submitted during the
segment of the proceeding.

(b) Requestfor disclosure. (1)A
representative must file a teque foi
disclosure under administmlivve
protective order not later than the
of:

(i) 30 days afer the date of
publication in the FederalReA
notice of initiation under I 355.1
§ 355.13, or the notice of initial
administrative review under
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(ii) 30 days after the initiation of a
scope inquiry pursuant to § 355.29 (a) or
(b); or -

(iii) 10 days after the date the
representative's client or employer
becomes a party to the proceeding, but
in no event later than the date the case
briefs, under § 355.38 are due.
* * * a a

(5) The Secretary will decide whether
to disclose information under
administrative protectiv order

(i) Not later than 14 days after the
date on which the information is
submitted; or

(ii) If-
(A) The person who submitted the

information raises objection to its
release, or

(B) The information is unusually
voluminous or complex,
not later than 30 days after the date on
which the information is submitted.

(6) If the Secretary decides that
disclosure of information under
administrative protective order is proper
under paragraph (b)(5) of this section:

(i) With respect to proprietary
information submitted to the Secretary
on or before the date of the decision to
disclose, the submitting party shall,
within two business days of the date of
decision, serve the party which
requested such disclosure, in
accordance with § 355.31(g); and

(ii) The submitting party shall serve
all future submissions of proprietary
information directly on the requesting
party as required by § 355.31(g).

tL- Opportunity to withdraw
proprietary information. If the Secretary
decides to require disclosure of
proprietary information under
administrative protective order without

the consent of the submitter, the
Secretary will provide to the submitter
written notice of the decision and the
reasons therefor and will permit the
submitter to withdraw the information
from the official record within two
business days. The Secretary will not
consider withdrawn information.
Furthermore, if the submitter does not
withdraw thu information but fails to
serve the party requesting such
information, in accordance with
§ 355.34(b)(6), the Secretary will not
consider such information.
* * * * *

14. Subpart E consisting of § 355.51 is
added to Part 355 to read as follows:

Subpart E*-Effective Dates
§ 355.51 Effective dates of amendments to
the Tariff Act of 1930 made by the Omnibus
Trade and Competitiveness Act of 1988.

In accordance with section 1337 of the
Omnibus Trade and Competitiveness
Act of 1988 (Pub. L No. 100-418) ("the
1988 Act"), the amendments to the Tariff
Act of 1930 made by the 1988 Act are
deemed effective as follows:

(a) Except as provided in paragraphs
(b), (c), (d), (e), and (f) of this section, all
amendments made by Title I, Subtitle C,
Part II of the 1988 Act which affect
authorities administered by the
Secretary are deemed effective as of
August 23, 1988.

(b) Amendments made by sections
1312, 1315, 1316, 1318, 1325, 1327, 1331,
and 1332 of the 1988 Act which affect
authorities administered by the
Secretary are deemed to take effect
immediately with respect to all
investigations, section 736(c) reviews, or
section 751 reviews initiated after
August 23, 1988.

(c) The amendment made by section
1324 or the 1988 Act which affects
authorities administered by-the
Secretary is deemed to apply only to
investigations initiated after August 23.
1988.

(d) The amendments made by sections
1321(a) and 1334 of the 1988 Act which
affect authorities administered by the
Secretary are deemed to be effective
with respect to articles entered, or
withdrawn from warehouse for
consumption, on or after August 23,
1988.

(e) The amendments made by section
1321(b) and 1335 of the 1988 Act which
affect authorities administered by the
Secretary are deemed to be effective
with respect to entries, and withdrawals
from warehouse for consumption that
are liquidated on or after August 23,
1988.

(f) The amendment made by section
1319 is deemed effective with respect to
all section 736(c) and section 751
reviews initiated on or after August 23,
1988, as well as to-all section 736(c) and
section 751 reviews for which there is a
request for revocation pending on
August 23, 1988.

(g) Notwithstanding the provisions of
paragraphs (a) through (f) of this section,
the Secretary may implement the
amendments of the 1988 Act at a date
later than August 23, 1988, if the
Secretary determines that
implementation in accordance with
paragraphs (a) through (f) of this section
would prevent the Department from
complying with other requirements of
law.
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